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VEMORANDUM

Not wi t hst andi ng the skepticismof the Court of
Appeal s that an injunction would "kill this merger," see FTC

v. H J. Heinz Co., 246 F.3d 708, 726-27 (D.C. Cir. 2001),

H. J. Heinz, Co. announced publicly within hours of the Court
of Appeal s’ decision that it had abandoned its plans to
acqui re Beech-Nut Foods. A nonth after that announcenent, on
May 25, 2001, FTC counsel asked the FTC adm nistrative | aw
judge to dism ss the Conm ssion’s conplaint, representing in
the notion that the transaction had been abandoned i medi ately
after the D.C. Circuit's decision and that counsel for the two
conpani es had consented to the filing of the motion to
di sm ss.

On Septenber 5, 2001, two different FTC attorneys
moved in this Court for a prelimnary injunction that would
not only restrain the (now abandoned) nerger, but al so

"mai ntain the status quo during the pendency of an



adm ni strative proceeding by the Conm ssion challenging the
acquisition and until such proceeding is dism ssed by the
Comm ssion. . . ."

The voluntary cessation of allegedly illegal conduct
renders a nmotion for an injunction noot if it is "absolutely
clear" that the conduct sought to be enjoined could not

reasonably be expected to recur. Friends of the Earth, Inc.

v. lLaidlaw Env’ Servs. (TOC), Inc., 120 S.Ct. 693, 708 (2000)

(quotations omtted). |In this case, a publicly held conpany
has publicly abandoned nerger plans after a unani nous
appellate opinion as to which it did not seek further review
The governnent agency that opposed the merger has noved to

di sm ss the proceedings against it.* [If Heinz and Beech- Nut
were to rekindle their interest in one another at sone |ater
time, they would have to go through FTC pre-nmerger clearance

procedures. United States v. Mercy Health Servs., 107 F. 3d

632, 635-37 (8th Cir. 1997). It is hard to see howit could
be any clearer that the Hei nz-Beech-Nut nerger cannot

reasonably be expected to recur.

The clains of the FTC in this action are thus noot.

The FTC has no warrant, in any event, to seek an injunction

! In federal civil practice, this would be a
"nonsuit.” See F. R Civ. P. 41(a)(1), which requires no
court order granting a voluntary dism ssal, even after a
responsi ve pl eading has been filed, if everyone agrees to the
di sm ssal



mai ntai ning the "status quo,"” when the status quo does not
i ncl ude nerger plans. The notion for entry of a prelimnary
injunction will be denied, and the case will be dism ssed.

An appropriate order acconpanies this menorandum

JAMES ROBERTSON
United States District Judge

Dat ed:




Copi es to:

Ri chard B. Dagen

Paul J. Nol an

Gary H. Schorr

Thomas S. Respess |11
Joseph Brownman

David A. Balto

Janmes A. Fishkin

Federal Trade Conm ssion
600 Pennsyl vani a Avenue,
N. W

Washi ngton, DC 20580

Counsel for Plaintiff

Edward R. Henneberry
Howrey & Sinon

1299 Pennsyl vani a Avenue,
N. W

Washi ngton, DC 20004- 2402

Counsel for Defendant H. J.
Hei nz Conpany

Mar k Kovner

Gerald F. Masoudi
David R Pruitt
Kirkland & Ellis

655 15th Street, N W
12t h Fl oor

Washi ngton, DC 20005

Counsel for Defendant M I not

Hol di ng Cor porati on

David A. Bentl ey

Dewey Ballantine L.L.P.
1775 Pennsyl vani a Avenue,
N. W

Washi ngt on, DC 20006- 4605

Wayne A. Cross

M chael J. Gall agher
Mchelle L. WIhelm

Dewey Ballantine L.L.P.
1301 Avenue of the Anmericas
New Yor k, NY 10019-6092

Counsel for Non Party Gerber




UNI TED STATES DI STRI CT COURT
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FEDERAL TRADE COWM SSI ON,
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ORDER

For reasons stated in the acconmpanyi ng menorandum
the FTC' s notion for order pursuant to mandate [#98] is denied
as noot. This case is dism ssed. So ordered this day

of October 2001

JAMES ROBERTSON
United States District Judge
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