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Plaintiffs bring this action chall enging the decision of
t he Federal Election Comm ssion (“FEC’) to dismss plaintiffs’
adm ni strative conplaint which alleged that the Conm ssion on
Presidential Debates (“CPD’) is violating FEC regul ati ons
gover ni ng debate-stagi ng organi zations. The parties have
cross-nmoved for sunmary judgnment. The FEC contends (1) that
plaintiffs lack standing to bring this suit, and (2) even if
plaintiffs do have standing, the FEC s dism ssal of their
conpl aint was not contrary to law. Plaintiffs counter that
the FEC s dism ssal has caused them concrete injuries which
this Court can redress, and that the dism ssal was contrary to
|aw. Because | find that the plaintiffs have standing to

bring their clainms, but that those clains fail on the nerits,
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def endant’ s notion for summary judgnent will be granted and
plaintiffs’ notion for summary judgnment will be denied.
BACKGROUND

Patrick J. Buchanan is running for President on the
ticket of the Reform Party of the United States of America
(the “Reform Party”). He hopes to be a participant in the
upcom ng presidential debates being sponsored by the Commttee
on Presidential Debates (“CPD’). However, as things now
stand, Buchanan will not be eligible to partici pate because he
is unlikely to nmeet the CPD's criteria for participation which
require, anong other things, that the candi date have the
support of at |east 15% of the electorate as neasured by the
average of five national polls on a certain date. Buchanan
and four other plaintiffs! therefore filed a conplaint with
the FEC alleging that the CPD was in violation of FEC
regul ati ons which require, in relevant part, that debate-
stagi ng organi zati ons be nonparti san groups using “pre-
est abli shed objective criteria” to select debate participants.
11 CF.R § 110.13(c). The FEC subsequently dism ssed the
conplaint, finding that there was “no reason to believe” that

the CPD was violating the law. Plaintiffs now seek judici al

! The four are Buchanan's canpai gn conmittee, the Reform
Party, a political supporter and registered voter, and another
regi stered voter.
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review of the FEC s dism ssal, arguing that it nust be

overturned as arbitrary and capricious and contrary to | aw.

Statutory and Requl atory Framework

The Federal Election Canpaign Act of 1971 (“FECA”), 2
U S.C. 8 431 et seq. (1994), generally prohibits corporations
and | abor unions from maki ng “contri butions” or
“expenditures”? in connection with federal elections. See 2
US. C. 8 441b(a). Political comrittees® may accept
contributions or make expenditures in connection with federal
el ections, but must first register with the FEC, and then
report contributions, receipts and di sbursenents in accordance
with the FECA and the FEC s inplenenting regulations. See id.

at 8§ 433-34; 11 C.F.R § 102.1(d) (1999).

2FECA defines a contribution as “any gift, subscription,
| oan, advance, or deposit of noney or anything of val ue nade
by a person for the purpose of influencing any election for
Federal office.” 2 U S.C. 8§ 431(8)(A)(i). An expenditure is
in turn defined as “any purchase, paynment, distribution, |oan,
advance, deposit, or gift of noney or anything of value nade
by any person for the purpose of influencing any election for
Federal office.” 1d. at 8 431(9)(A)(i).

3“Political conmittees” include “any conmittee, club,
associ ation, or other group of persons which receives
contributions aggregating in excess of $1,000 during a
cal endar year or which makes expenditures aggregating in
excess of $1,000 during a calendar year.” 2 U S.C. § 431(4).
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The FECA contains a “safe harbor” provision which makes
exceptions to the Act’s restrictions on contributions and
expenditures. For instance, an “expenditure” does not include
“nonpartisan activity designed to encourage individuals to
vote or register to vote.” 2 U S.C. 8§ 431(9)(B)(ii). FEC
regul ati ons that became effective in 1996 construe the safe
har bor provision as excluding fromthe definitions of
“contribution” and “expenditure” certain funds raised or spent
for the purpose of staging presidential debates. See 11
C.F.R 88 100.7(b)(21), 100.8(b)(23). However, this exception
applies only if the followng two conditions are net: (1) the
debat e sponsoring organi zati on must be a non-profit
organi zati on that does not “endorse, support, or oppose
political candidates or political parties”; and (2) the
debates thensel ves nust neet certain requirenents set forth in
section 110.13 of the FEC s regulations. |d. at
88 110.13(a)(1), 114.4(f). One of Section 110.13's
requi renments mandates that debate staging organi zati ons use
“pre-established objective criteria” to determ ne which
candidates will be eligible to participate in the debate. 1d.

at 8 110.13(c).% In sum the FEC regul ations at issue allow

4 Debates nust also “include at |east two candi dates[,]”
and the sponsor may not “structure the debates to pronote or
advance one candi date over another.” 11 C.F.R 8§ 110.13(b).
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non-profit organizations to accept contributions and make
expenditures to stage a presidential debate so |ong as the
staging entity is nonpartisan and enpl oys objective criteria

to choose the participants.

1. The CPD' s Debate Criteria

The CPD is a private, non-profit corporation fornmed by
the two nmajor parties in 1987 for the purpose of sponsoring
presidential debates. It has staged presidential debates
| eading up to the 1988, 1992, and 1996 el ecti ons.

| n January of 2000, the CPD announced that it would
sponsor three presidential debates and one vice-presidential
debate in October of 2000 in anticipation of the 2000
presidential election. (Pls.” Adm n. Conpl. Ex. 1,

Adm ni strative Record (“AR’) Tab 1.) The CPD listed the
following three criteria it would use to select the debates’
partici pants: (1) evidence of Constitutional eligibility to
become President; (2) evidence of ballot access which

i ndi cated that the candi date had qualified to have his or her

name appear on enough state ballots to have a mat hemati cal

I n addition, the staging organization “shall not use
nom nation by a particular political party as the sole
obj ective criterion to determ ne whether to include a
candidate in a debate.” |d. at 8 110.13(c).
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possibility of winning a majority of the El ectoral Coll ege;
and (3) evidence of electoral support which required “a | evel
of support of at least 15% (fifteen percent) of the national
el ectorate as determ ned by five sel ected national public
opi nion polling organi zations, using the average of those
organi zations’ nost recent publicly reported results at the
time of the determnation.” (ld. at 2.)> Only the third
criterion is at issue here.

I[11. Plaintiffs’ Adm nistrative Conpl ai nt

On March 20, 2000, plaintiffs filed their adm nistrative
conpl aint (designated MJUR 4987) with the FEC pursuant to
section 437g(a)(1) of the FECA which provides that “any person
who believes a violation of this Act . . . has occurred, may
file a conplaint with the [FEC].” In their conplaint,
plaintiffs alleged that the CPD could not qualify as a debate-
stagi ng organi zati on because (1) the CPD is not a nonpartisan
organi zation, but rather a bipartisan organi zation supporting
t he Denocratic and Republican parties while opposing third
parties such as the Reform Party, and (2) the CPD' s 15%

threshol d of voter support as neasured by averaging five

®*The five polling organizations are: ABC News/Washi ngton
Post; CBS News/ New York Tines; NBC News/Wall Street Journal
CNN/ USA Today/ Gal  up; and Fox News/ Opi ni on Dynam cs.
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national polls is not an “objective” criterion, but rather a
subj ective criterion designed to elimnate third parties from
the debates. Plaintiffs therefore clainmed that the CPD s
proposed debates do not qualify under the FECA s safe harbor
and, as a consequence, funds raised or spent in connection
with those debates would constitute illegal contributions and
expenditures in violation of 2 U S.C. § 441Db(a).

| V. The FEC' s Dismi ssal of Plaintiffs' Adm nistrative

Conpl ai nt

When a conplaint is filed with the FEC, a three-step
process is triggered. First, the FEC reviews the conpl aint
and any response to it and then votes on whether there is
“reason to believe” that a FECA violation occurred. 2 U S. C
§ 437g(a)(2). If four nenmbers of the FEC vote that there is
“reason to believe” that a violation occurred, then the FEC
must conduct an investigation. 1d. After the investigation
is conpleted, the FEC then takes a second vote to determ ne
whet her there is “probable cause” to believe that a violation
has occurred. See id. at 8 437g(a)(4)(A)(i). |If four nenbers
of the FEC vote in the affirmative, the FEC nust attenpt to
reach a conciliation agreenent with the alleged violator. See
id. If conciliation fails, the FEC then takes a third vote to

determ ne whether the FEC will institute a civil action. See
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id. at 8 437g(a)(6)(A). If at any point in this process four
FEC menbers do not affirmatively vote to proceed to the next
stage, the FEC will dism ss the conplaint. The conpl ai nant
may then file a petition for review of that dismssal in this
Court. See id. at 8§ 437g(a)(8)(A.

On July 19, 2000, the FEC disnmi ssed the plaintiffs’
adm ni strative conplaint at the first stage, finding that
there was “no reason to believe” that a violation of FECA had
occurred. The justification for the dism ssal is contained in
a report issued by the FEC s General Counsel. (AR Tab 14.)
The CGeneral Counsel’s report found that (1) there was no
evi dence suggesting that the CPD was either “controlled by”
the two major political parties or that they influenced the
CPD s 2000 debate criteria, and (2) the CPD's criteria were
obj ective, noting that FEC had upheld | ess objective criteria
in the past. (ld. at 15-19.) Thus, the FEC voted to dism ss
the plaintiffs’ conplaint wthout conducting any further
i nvestigation.

Plaintiffs now seek judicial review of that dism ssal on
the ground that the agency’s decision was arbitrary,
capricious, and contrary to law. They allege, as they did in
the adm nistrative conplaint, that the CPD does not qualify

for safe harbor protection because the CPD is bipartisan, not
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nonparti san, and its selection criteria are not objective.
Therefore, plaintiffs claimthat the CPD will be in violation
of 2 U S.C. 8 441b(a) by making illegal corporate
contributions to the Bush/ Cheney and Gore/Li eberman canpai gns.
Plaintiffs also assert “informational injuries” based on the
CPD' s failure to register as a “political conmttee” and to
report its contributions and expenditures.

DI SCUSSI ON

St andi ng

The FEC contends that this action should be dism ssed at
t he outset because plaintiffs do not have constitutional
standing to bring their claims. To satisfy Article Ill’s
standi ng requirenents, plaintiffs bear the burden of
establishing: (1) an “injury in fact” that is “concrete and
particul ari zed” and “actual or imm nent, not conjectural or
hypot hetical”; (2) a causal connection between the all eged
injury and conduct that is “fairly traceable” to the
defendant; and (3) that it is “likely,” and not nerely

“specul ative,” that the injury will be “redressed by a

favorabl e decision.” Lujan v. Defenders of WIldlife, 504 U S.

555, 560-61 (1992) (internal quotations and citations
omtted). On a notion for summary judgnment, that burden can

be nmet by submtting affidavits or other evidence of specific
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facts which, for the purpose of the notion, will be taken as
true. See id. at 561.

The FEC contends that both of the plaintiffs’ standing
theories fail. Specifically, it argues first that plaintiffs’
have failed to allege a legally sufficient injury, and second,
t hat any potentially cognizable injury cannot be fairly traced
to the FEC nor redressed by this Court because any such injury
was caused by the independent action of the CPD. | disagree
with the FEC on both scores.

A. Injury In Fact

To have standing, plaintiffs’ suit nust be based on “an
injury stemming fromthe FEC s dism ssal of [their]

adm ni strative conplaint.” Judicial Watch, Inc. v. FEC, 180

F.3d 277, 277 (D.C. Cir. 1999) (per curiam. Plaintiffs claim

that the dism ssal of their conplaint has caused them both a

“conpetitive” and an “informational” injury. First,
plaintiffs contend that they will be injured if Buchanan is
excl uded fromthe debates because they will be denied a

crucial platformfor expressing their ideas, Buchanan’'s
chances of winning the election will be reduced, and, in turn,
the Reform Party’s chances of qualifying for federal funding
for the 2004 elections will be dimnished. Conversely, the

two major parties would be at a conpetitive advantage in the
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election if Buchanan is not allowed to debate. Plaintiffs
also claimthat they will suffer an informational injury
caused by the CPD's failure to register as a political
commttee and report its contributions and expenditures.

a. Conpetitive |l njury

The doctrine of “conpetitor standing” had been
“recogni zed in circunstances where a defendant’s actions
benefitted a plaintiff’s conpetitors, and thereby caused the

plaintiff’s subsequent disadvantage.” Fulani v. Brady, 935

F.2d 1324, 1327 (D.C. Cir. 1991) (citing cases), cert. denied,

502 U.S. 1048 (1992). Thus, it is well-settled that an
econom ¢ actor may chall enge the governnment’s bestowal of an

econom ¢ benefit on a conpetitor. See, e.qg., Northeastern

Fl orida Contractors of Associated Gen. Contractors of Am v.

Jacksonville, 508 U. S. 656, 666 (1993) (holding that general

contractors had standing to challenge city ordi nance giving
preferential treatnent in the award of city contracts to

m nority-owned businesses); Clarke v. Securities Indus. Ass’n,

479 U.S. 388, 403 (1987) (holding that securities brokers had
standing to challenge ruling that national banks could act as

di scount brokers); lnvestnent Co. Inst. v. Canp, 401 U S. 617,

620 (1971) (granting investnment conpanies standing to

chal l enge ruling that banks could deal in collective
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i nvestment funds); Association of Data Processing Serv. Ogs..,

Inc., v. Canp, 397 U S. 150, 152-53 (1970) (finding that data
processi ng conpany had standing to challenge rulings by
Comptrol l er of the Currency allow ng national banks to conpete
in data processing). Courts within this Circuit and el sewhere
have expanded the conpetitor standing doctrine to the
political arena, recognizing that political actors may bring
suit when they are conpetitively di sadvantaged by gover nnent

acti on. See, e.q., International Ass’'n of Muchinists and

Aer ospace Workers v. FEC, 678 F.2d 1092, 1098 (D.C. Cir. 1982)

(en banc) (finding that the “relative dimnution in
[plaintiffs’] political voices - - their influence in federal
elections - - ” qualified as a sufficiently concrete and

particul arized injury for standing purposes); Commpbn Cause V.

Bol ger, 512 F. Supp. 26, 32 (D.D.C. 1980) (three-judge panel)
(ruling that candi date had standing to chall enge incunbents’

abuse of the franking privilege); Schulz v. Wllians, 44 F.3d

48, 53, (2d Cir. 1994) (holding that New York State
Conservative Party candi date for governor had standing to
chal l enge all egedly inproper placenent of the Libertarian

Party candi date on the state-wi de ballot); Fulani v. Hogsett,

917 F.2d 1028, 1030 (7th Cir. 1990) (holding that New Alliance

Party candi dates had standing to chall enge Indiana state
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el ectoral officials’ untinely certification of Republican and
Denocratic presidential candidates to be on state ballot);

Onmen v. Miulligan, 640 F.2d 1130, 1133 (9th Cir. 1981) (sane as

Bol ger). However, the D.C. Circuit has “never conpletely
resolved [the] thorny issue” of how far the doctrine of

political conpetitor standing can be stretched. Gottlieb v.

EEC, 143 F.3d 618, 620 (D.C. Cir. 1998) (internal quotations
om tted).

In attacking plaintiffs’ claimof conpetitive injury, the
FEC relies chiefly the D.C. Circuit’s rulings in Gottlieb and

Ful ani v. Brady. In the latter case, Dr. Lenora Fulani, a

m nor party presidential candidate in the 1988 el ection, sued
the Internal Revenue Service challenging the CPD s tax-exenpt
status on the ground that the CPD s tax-exenpt status
contributed to her exclusion fromthe 1988 presidenti al
debates. The D.C. Circuit rejected Fulani’s contention that
she had “conpetitor standi ng” because Ful ani was not eligible

to receive tax-exenpt status herself. See Fulani v. Brady,

935 F.2d at 1328. Fulani m ght have had a chance “if the IRS
were depriving [her] of a benefit that it afforded to others
simlarly placed . . . .” 1d. However, that was not the

case. See also Fulani v. Bentsen, 35 F.3d 49 (2d Cir. 1994)

(hol ding that Fulani |acked standing to challenge a debate
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sponsor’s tax-exenpt status which she alleged contributed to
her conpetitive disadvantage in the election).

In Gottlieb, the D.C. Circuit relied on Fulani v. Brady

to hold that the citizen-plaintiffs, who opposed then-Governor
Bill Cinton in the 1992 presidential election, did not have
conpetitor standing to challenge the FEC s disnmissal of their
claimthat the Clinton canpaign had m shandl ed federal

mat chi ng funds. The panel reasoned that the plaintiffs were
“never in a position to receive the matching funds .

Only anot her candi date could make such a claim” Cottlieb,
143 F.3d at 621.

The FEC assunes that the same |ogic nust apply here
because none of the plaintiffs are actually in conpetition
with the CPD, whom the FEC characterizes as the actual
reci pient of the benefit of the FEC s all egedly erroneous
di sm ssal of plaintiffs’ adm nistrative conplaint. However,
this argunent m sconstrues the nature of plaintiffs’ claimand

in turn the applicability of Fulani v. Brady and CGottlieb.

In Fulani v. Brady, the fact that the plaintiffs’ did not

sue under FECA, but rather under the Internal Revenue Code,
proved dispositive. The Court of Appeals noted the judicial
recognition of “the special problens attendant upon the

establishment of standing in tax . . . cases, when a litigant
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seeks to attack the tax exenption of a third party.” Ful ani
v. Brady, 935 F.2d at 1327 (internal quotations and citation
omtted). Moreover, the panel found that “the statutory
scheme created by Congress is inconsistent with, if not
preclusive of, third party litigation of tax-exenmpt status.”
Id. Thus, it asserted that “Fulani’s clains would be
addressed nore appropriately under the FEC s regul ation than
t hrough the Internal Revenue Code.” [d. at 1329 (citation
omtted).

In this case, plaintiffs have proceeded under the FEC s
regul ati ons. The FECA, unlike the Internal Revenue Code,
confers a broad grant of standing. As the Supreme Court has
recogni zed:

Congress has specifically provided in FECA
that “[a]lny person who believes a violation
of this Act . . . has occurred, may file a
conplaint with the Comm ssion.”

§ 437g(a)(1). It has added that “[a]ny
party aggrieved by an order of the

Conmi ssion dism ssing a conplaint filed by
such party . . . may file a petition” in
district court seeking review of that

dism ssal. § 437g(a)(8)(A). History
associ ates the word “aggrieved” with a
congressional intent to cast the standing
net broadly -- beyond the conmmon-I| aw
interest and substantive statutory rights
upon whi ch “prudential” standing
traditionally rested.

FEC v. Akins, 524 U S. 11, 19 (1998) (citations ontted).

Thus, FECA's statutory scheme was specifically designed to
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accommodate suits such as plaintiffs’ which challenge the
FEC s dism ssal of an adm nistrative conpl aint.

Of course, in the passage excerpted above, the Suprene
Court was referring to the doctrine of “prudential” standing
rat her than constitutional standing.® FECA does not alter the
constitutional requirement that the plaintiffs suffer an

injury in fact. See Common Cause v. FEC, 108 F.3d 413, 419

(D.C. Cir. 1997) (per curiam (holding that “[s]ection

437g(a) (8) (A) does not confer standing; it confers a right to
sue upon parties who otherw se already have standing.”)
However, plaintiffs will suffer such an injury -- the |oss of
an opportunity to participate in the presidential debates
whi ch few woul d doubt can be instrunmental to a candidate’s
success in the general election. The Second Circuit
recogni zed this fundanmental, and rather obvious, point in
anot her case brought by Dr. Ful ani:

In this era of nodern tel ecommunications,

who coul d doubt the powerful beneficial

effect that mass nmedi a exposure can have

t oday on the candi dacy of a significant

aspirant seeking national political office.

The debates sponsored by the League were

br oadcast on national television, watched
by mlIlions of Americans, and wi dely

® The FEC does not challenge plaintiffs’ prudenti al
standing to bring this case because it is clear that
candi dates, political parties, and voters are within the “zone
of interests” protected by FECA. See Akins, 524 U S. at 20.
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covered by the nedia. It is beyond dispute
that participation in these debates

best owed on the candi dates who appeared in
t hem sonme conpetitive advantage over their
non- participating peers . . . . In our
view, the | oss of conpetitive advantage
flow ng fromthe League’s exclusion of

Ful ani from the national debates
constitutes sufficient “injury” for

st andi ng pur poses, because such | oss

pal pably inpaired Fulani’s ability to
conpete on an equal footing with other
significant presidential candidates. To
hol d otherw se would tend to dimnish the

i nport of depriving a serious candidate for
public office of the opportunity to conpete
equally for votes in an election, and would
imply that such a candi date coul d never
chal | enge the conduct of the offending
agency or party.

Ful ani_v. lLeaque of Wnen Voters Educ. Fund, 882 F.2d 621, 626

(2d Cir. 1989) (citations omtted).’

The end of this quoted excerpt is worth enphasi zi ng.
Precl udi ng candi dates from chall enging the CPD s debate rul es
under the FECA would | eave few others to do so. Perhaps other
prospective debate sponsors might, but it is relatively self-

evident that the people who have the nost to gain and | ose

"It is true, as plaintiffs have properly conceded, that
the D.C. Circuit in Fulani v. Brady criticized the Second
Circuit’s opinion in Fulani v. lLeague of Wnen Voters.
However, that criticismwas |eveled chiefly at the Second
Circuit’s analysis of the causation and redressability prongs
of the standing test, not the injury in fact prong. The D.C
Circuit, while not indicating any explicit agreenment with the
portion of the Second Circuit’s opinion excerpted above, did
not state any explicit disagreenment either.
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fromthe criteria governing the debate participation are the
candi dates thensel ves. When a debate sponsor uses subjective
criteria for choosing the participants, the candi dates are the
ones who suffer a “concrete and particularized” injury that
would imm nently deprive themof a fair opportunity to conpete
on equal footing with their rivals. Lujan, 504 U S. at 560.
The harmto other debate sponsors fromthe use of selective
criteria is conparatively mnute. Thus, if | were to accept
the FEC s argunent, the FEC s decisions regarding the legality
of debate criteria would be rendered | argely unrevi ewabl e
despite the fact that m nor party candi dates such as Buchanan
woul d likely suffer substantial harmto their el ectoral
prospects. This cannot be.

Gottlieb is also inapposite. There, the plaintiffs
claimed that the Clinton canpaign had m sused federal matching

funds. The D.C. Circuit held, relying on Fulani v. Brady,

that to assert conpetitor standing successfully, “the
plaintiff [nmust] show that he personally conpetes in the sanme
arena with the sanme party to whomthe governnent has bestowed
the assertedly illegal benefit.” Gottlieb, 143 F.3d at 621
(internal quotations and citation omtted). The citizen-
plaintiffs | acked standi ng because they were not thensel ves

eligible to receive matchi ng funds.
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In this case, by contrast, plaintiffs can fairly claimto
be in the sane “arena” with the CPD. Although the CPD is a
debat e stagi ng organi zati on and not a candi date or political
party, plaintiffs allege that the CPD is controlled by, and
operates for the benefit of, the two major parties and their
candi dates. Assum ng, based on the evidence they have
submtted, the truth of plaintiffs’ assertion that the CPD is
not hing but an alter-ego for the Denocratic and Republican
parties, then the benefit being conferred upon the CPD as a
debat e- st agi ng organi zation is being conferred upon the
plaintiffs’ direct conpetitors. |If the FEC were to allow the
debates to proceed using subjective criteria designed to
elimnate third party conpetition, then the plaintiffs would
plainly be “personally disadvantaged.” [d. That injury would
be direct, substantial, and certainly one that FECA and its
i npl ementing regul ati ons seek to prevent. Accordingly, I find
that the plaintiffs have satisfied the injury in fact el enent
of standi ng under the political conpetitor theory.

b. | nformati onal | njury

Aside fromclaimng that the CPD s debate criteria put
them at a conpetitive di sadvantage to the two nmj or parties,
plaintiffs also claimthat they have suffered an

“informational injury” based on their allegation that the CPD
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is a “political commttee” required to register with the FEC
and report its receipts and disbursenents. Plaintiffs allege
that the CPD s subsequent failure to register and report has
deprived plaintiffs of information to which they are entitled
under FECA.

Plaintiffs argue that this case is on all fours with
Akins. The plaintiffs in Akins challenged the FEC s deci sion
that the Anmerican Israel Public Affairs Comnmttee (“Al PAC")
was not a “political commttee” and thus was not required to
di sclose its disbhursenents and receipts. See Akins, 524 U.S.
at 21. Recognizing that a plaintiff does suffer an injury in
fact “when the plaintiff fails to obtain information which
must be publicly disclosed pursuant to statute,” the Suprene
Court stated that “[t]here is no reason to doubt [plaintiffs’]
claimthat the informati on would help them (and others to whom
they would communicate it) to evaluate candi dates for public
office . . . and to evaluate the role that AIPAC s financi al
assi stance mght play in a specific election.” 1d.
Accordingly, the Supreme Court found that the plaintiffs had
stated an injury in fact. See id.

The FEC argues that the plaintiffs cannot assert any
informational injury because if the plaintiffs win on the

merits, CPD would be unable to finance candi date debates and
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woul d di sband | eaving no receipts or disbursenents to report.
Further, the FEC clains that the plaintiffs are not really
after a list of the CPD s expenditures and receipts, but
sinply want to know whether a violation of the | aw occurred.
The D.C. Circuit has held that when a plaintiff nerely wants
the FEC to “get the bad guys” rather than force disclosure of
information, the plaintiffs do not state a concrete and

particul arized injury. Compon Cause v. FEC, 108 F.3d at 418;

see also Judicial Watch, Inc. v. FEC, 180 F.3d at 278.

| find Akins to be on point but Common Cause v. FEC and

Judicial Watch to be distinguishable. 1In the l[atter two
cases, the D.C. Circuit noted that the anal ysis of
informational injury “must turn on the nature of the

information allegedly denied.” Judicial Watch, 180 F.3d at

278 (citing Common Cause v. FEC, 108 F.3d at 108). The

respective plaintiffs in those cases could not allege an
informational injury because they had both failed to state
clearly in their adm nistrative conplaints what information

they were seeking. See Judicial Watch, 180 F.3d at 278

(“Judicial Watch has not even made a nom nal allegation of

reporting violations”); Common Cause v. FEC, 108 F.3d at 418

(Common Cause’s all egation of reporting violations was

“nom nal at best” and the relief requested “consisted entirely
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of the investigation and inposition of nonetary penalties
agai nst” the alleged violators). By contrast, the plaintiffs
in Akins had explicitly asked the FEC “to order AlIPAC to nake
public the information that FECA demands of a ‘political
commttee.’” Akins, 524 U S. at 16.

Here, plaintiffs’ adm nistrative conplaint not only
all eged nore than a “nom nal” violation of the FECA' s
registration and reporting requirenents, but also requested
that the FEC take action to correct that violation.
Plaintiffs’ adm nistrative conplaint set forth in detail their
theory that the CPDis a “political commttee” that has failed
to comply with the FECA's registration and reporting
requi renents. Moreover, in their demand for relief,
plaintiffs requested that the FEC “take any and all action in
within its power to correct and prevent the continued ill egal
activities of the CPD.” (Adm n. Conpl. at 32.) |If the FEC
had agreed that the CPDis a “political commttee” as defined
in FECA, then any order “correcting” the CPD's “ill egal
activities” presumably would require it to register and
report. Thus, Akins controls here.

Defendant’s claimthat the CPD would di sband before it
agreed to register and report is speculative. The fact that

Al PAC m ght have di sbanded if they were ordered to register
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and report presumably woul d have had no effect on the Suprene
Court’s decision in Akins. |Indeed, the Akins Court recognized
that the plaintiffs had standing despite the fact that the
they m ght not ultinmately obtain the relief they sought. See
Akins, 524 U S. at 25. Thus, | find that plaintiffs have made
a sufficient showi ng of informational injury.
2. Causati on

The FEC argues that plaintiffs have failed to show that
any purported harmthey will suffer is fairly traceable to the
FEC s dism ssal of their adm nistrative conplaint. It cites
t he general proposition that, in cases where the “asserted
injury arises fromthe governnent’s allegedly unlawf ul
regul ation (or lack of regulation) of soneone else,” standing
is often difficult to establish because “one or nore of the
essential elenments of standing ‘depends on the unfettered
choi ces made by i ndependent actors not before the court whose
exercise of broad and legitimte discretion the courts cannot

presunme either to control or to predict.’” Lujan, 504 U S. at

562 (quoting ASARCO Inc. v. Kadish, 490 U. S. 605, 615 (1989)).

I n support of their argunment, the FEC agai n places heavy

reliance on Fulani v. Brady which held that the all eged harm

Ful ani faced by being excluded fromthe debates could not

fairly be traced back to IRS s decision to grant the CPD tax-
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exenpt status. The Court of Appeals reasoned that the FEC s
regul ati ons were an interveni ng causal agent because “were it
not for the [FEC] regulation, the CPD s tax status would be
relevant to its sponsorship of the debates only insofar as it

facilitated the CPD' s fundi ng through tax-exenpt funds.”

Ful ani_v. Brady, 935 F.2d at 1329. Further, the panel opined
that “even assum ng the FEC continues to adhere to its present
regul ati ons, the CPD remains an intervening causal agent.”

Id. It reasoned that if the CPD were threatened with
revocation of its tax-exenpt status, the CPD could either

decline to sponsor the debates or could choose to include

Ful ani, in which case the two major-party candi dates m ght
decline to participate. |1d. Thus, the FEC s regul ations, the
CPD, and the major-party candi dates were all intervening

causal agents beyond the court’s control.

The FEC s reliance on Fulani v. Brady is again m splaced.

The causal nexus in that case was far nore attenuated than it
is here. Although it is true that the D.C. Circuit suggested
in dicta that the CPD and the candi dates were intervening
causal agents, the fact that Fulani sued the IRS rather than
t he FEC proved dispositive. Here, by contrast, plaintiffs
have sued the FEC which, unlike the IRS, is charged with

enforcing the regul ati ons governing presidential debates. By
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elimnating the IRS as a link in the chain of causati on,
plaintiffs take a giant |eap closer to the actual source of
their harm As the Suprene Court has nore recently noted, “if
the review ng court agrees that the agency m sinterpreted the
law, it will set aside the agency’'s action and remand the case
-- even though the agency (like a new jury after a mstrial)
m ght later, in the exercise of its |lawful discretion, reach
the same result for a different reason.” Akins, 524 U S. at
25. Thus, the nmere fact that Buchanan may ultimtely be
thwarted in his attenpts to get into the debates is
insufficient to deprive himof standing to challenge the CPD s
debate criteria. He and the other plaintiffs are harned
sinply by the FEC' s purportedly unlawful failure to require
that the CPD report its receipts and expenditures and use
objective criteria.

The CPD and the major-party candi dates are not
i nterveni ng causal agents sufficient to break the chain of
causation. If, on remand, the FEC were to find that the CPD
was not in conpliance with the debate-staging regul ations,
then the CPD would have two choices. It could either (1)
refrain fromputting on its debates (in which case the
conpetitive harmto the plaintiffs fromthe CPD s purportedly

subj ective debate criteria would be ceased), or (2) change its
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participation criteria so that they were objective.
Simlarly, if the candi dates decided not to participate in the
CPD s debates, they either could elect not to debate, which
woul d again elimnate the conpetitive harmto the plaintiffs,
or they could sel ect another debate sponsor that did conply
with the FEC s regulations. 1In all of these circunstances,
the “independent actors” are not in a position to make
“unfettered choices” conpletely beyond the court’s or the
FEC s control. Lujan, 504 U.S. at 562 (internal quotations
and citation omtted). They are constrained by the FEC s
regul atory framework which requires that debate-staging
organi zati ons use objective criteria and not endorse, support,
or oppose any candi date or party. Accordingly, | find that
the plaintiffs’ injuries are “fairly traceable” to the FEC s
conclusion that the CPD's debate criteria were objective.

3. Redr essability

Lastly, plaintiffs nust prove that it is likely, as
opposed to nerely speculative, that the injury will be
redressed by a ruling inits favor. As the D.C. Circuit has
noted, “[w] hen plaintiffs” claimhinges on the failure of the
governnment to prevent another party’s injurious behavior, the
‘fairly traceable’ and redressability inquiries appear to

merge.” Freedom Republicans, Inc. v. FEC, 13 F.3d 412, 418
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(D.C. Cir. 1994) (citing Conpetitive Enter. Inst. v. NHTSA,

901 F.2d 107, 113 (D.C. Cir. 1990)). Although causation
focuses on the past and redressability focuses on the future,
“both prongs . . . can be said to focus on principles of
causation: fair traceability turns on the causal nexus between
t he agency action and the asserted injury, while
redressability centers on the causal connection between the
asserted injury and judicial relief.” 1d. (citing Allen v.
Wight, 468 U S. 737, 753 n.19 (1984)). Plaintiffs “need not
prove that granting the requested relief is certain to redress
their injury, especially where sonme uncertainty is

inevitable.” Conpetitive Enter. Inst., 901 F.2d at 118

(citations omtted).

The FEC argues that plaintiffs’ alleged injury cannot be
redressed if this case is remanded to the FEC because not hing
this Court does is “binding on CPD, which is not even a party
before this Court.” (Def.’s Mem Supp. Summ J. at 19.) It
al so argues that there is no way to guarantee that, on renmand,
the CPD would ultimately be required to change its debate
criteria before the debates because it m ght take nonths for
t he FEC go through the three-step process for bringing an

enf orcenent action against the CPD. | reject both of these
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argunments for essentially the same reason that | rejected the
FEC s causation argunent.

As previously discussed, the Suprene Court made clear in
Akins that the fact that an agency m ght not ultimately find
in the plaintiffs’ favor on remand does not destroy the
plaintiff’s standing to chall enge the agency’s decision. See
Akins, 524 U S. at 25. It is enough that a remand “woul d
| eave the agency free to exercise its discretion in a proper
manner [which] could |l ead to agency action that would redress

[plaintiffs’] injury . Conpetitive Enter. Inst., 901

F.2d at 118 (enphasis added). Here, the FEC could ultimtely
find that the CPDis a “political conmttee” and that its
debate criteria are subjective. As a consequence, the FEC
coul d take enforcenent action, either via conciliation or a
civil action, to stop and correct the CPD s violations of the
I aw.

| al so am unconvi nced that there is not enough tine as a
practical matter for the plaintiffs to obtain the relief they
seek fromthe FEC. The FEC s argunent assunes that it woul d
take the maxi num anount of time allowed under the FECA to
process plaintiffs’ claim See 2 U S.C. A 8 437g (West Supp.
2000) (giving the FEC thirty days to respond to the court

order, the CPD fifteen days to respond to the FEC s deci sion,
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and the FEC another thirty to ninety days to attenpt to
address any violation through conciliation before voting to
bring a civil action). However, there is nothing to prevent
the FEC from expediting its review. Mre fundanentally, if
the FEC s own enforcenent procedures could frustrate the
plaintiffs fromchallenging the agency’s decision, then the
FEC s decisions regarding the propriety of debate criteria or
other election-related matters often would be unrevi ewabl e.

See Akins v. FEC, 101 F.3d 731, 738 n.7 (D.C. Cir. 1997) (en

banc) (noting that political action conmttee s all eged
failure to disclose past contributions and expenditures woul d
affect future voters and that “[i]f such injury were not
redressabl e, once an election ended virtually all electoral

conduct woul d be beyond review’), vacated and remanded on

ot her grounds, FEC v. Akins, 524 U S. 1 (1998). Such a result

woul d read FECA's judicial review provision out of the statute
wi t hout any constitutionally sound rationale.

Because | find that a remand to the agency would require
the FEC to reassess whether the CPD is a nonpartisan
organi zation utilizing objective selection criteria,
plaintiffs have satisfied the all three el enents of
constitutional standing. | therefore will address their claim

on the nerits.



1. The Merits

A. St andard of Revi ew

FECA provides that the review ng court nust determ ne
whet her the FEC s dismi ssal of the admi nistrative conplaint is
“contrary to law.” 2 U.S.C. 8§ 4379(8)(C). It is well-settled
that “[a] court may not disturb a [FEC] decision to dism ss a
conpl ai nt unless the dism ssal was based on ‘an inperm ssible
interpretation of the [FECA] . . . or was arbitrary or

capricious, or an abuse of discretion.” Conmmpon Cause v. FEC,

108 F.3d at 415 (quoting Orloski v. FEC, 795 F.2d 156, 161

(D.C. Cir. 1986)). The Suprene Court has noted that the FEC
“is precisely the type of agency to which deference should
presunptively be afforded” because “Congress has vested the
[FEC] with the ‘primary and substantial responsibility for

adm ni stering and enforcing [FECA].’” EEC v. Denocratic

Senatorial Canpaign Comm (“DSCC’'), 454 U.S. 27, 37 (1981)

(quoting Buckley v. Valeo, 424 U.S. 1, 109 (1976)).

Deference is particularly appropriate in this case
because it involves the FEC s interpretation of its own
regul ati ons. An agency’s construction of its own regul ations
is entitled to an “exceedingly deferential standard of review

such that the court is not to decide which anong severa

conpeting interpretations best serves the regul atory
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purpose.’” Trinity Broadcasting of Florida, Inc. v. FCC 211

F.3d 618, 625 (D.C. Cir. 2000) (quoting Thomas Jefferson Uniyv.

v. Shalala, 512 U. S. 504, 512 (1994)); see also Wom ng

Qut door Council v. United States Forest Serv., 165 F.3d 43, 52

(D.C. Cir. 1999) (according “substantial deference” to
agency’s interpretation of its own regulations). Thus, “the
agency’s construction of its own regulation is controlling
‘unless it is plainly erroneous or inconsistent with the

regulation.”” Wom ng Qutdoor Council, 165 F.3d at 52

(quoting United States v. Larionoff, 431 U S. 864, 872

(1977)). As the D.C. Circuit has stated, when a plaintiff is
not alleging that the regulation itself violates the statute
or the Constitution, “the only circunstance in which we do not
defer is where ‘an alternative reading is conpelled by the
regul ation’s plain | anguage or by other indications of the
[agency’ s] intent at the tine of the regulation’s

promul gation.”” S.G Loewendick & Sons, Inc. v. Reich, 70 F.3d

1291, 1294 (D.C. Cir. 1995) (quoting Thomas Jefferson, 512

U.S. at 512) (second internal quotations and citation
om tted).

Simlarly, a court will find an abuse of discretion only
when the agency cannot nmeet “its mninmal burden of show ng a

‘coherent and reasonabl e explanation for its exercise of
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discretion.’” Carter/Mndale Presidential Conm . Inc. v. FEC,

775 F.2d 1182, 1185 (D.C. Cir. 1985) (quoting MCl Tel ecom

Corp. v. FCC, 675 F.2d 408, 413 (D.C. Cir. 1982)). \Wen the

FEC s rationale for dismssing the plaintiffs’ conplaint is
included in the General Counsel’s Report, the court may rely
upon it in the absence of a statenment of reasons fromthe FEC

itself. See Carter/Mndale, 775 F.2d at 1187 (“[T] hough

hel pful to a court on review, a statenent of reasons by FEC
itself is not required, and absence of an express statenent
does not render its action unlawful where reasons for that
action may be gleaned fromits staff’s reports.”) In this
case, | glean fromthe General Counsel’s report a reasonable
basis for its rejection of plaintiffs’ allegations which was
based on a reasonable interpretation of 11 C.F. R § 110.13.

B. CPD s Status As A Debate Sponsoring Organization

The General Counsel found, and the FEC agreed, that
plaintiffs failed to provide enough evidence to establish a
reason to believe that the CPD is a partisan organization
unabl e to qualify under the safe harbor as an organi zation
t hat does not “endorse, support, or oppose political
candi dates or political parties.” 11 CF.R 8§ 110.13(a)(1).
The General Counsel determ ned that plaintiffs’ evidence

failed to show. (1) that “the CPD is controlled by” the two
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maj or parties;® (2) that “any officer or nember of the DNC or
RNC is involved in the operation of the CPD’; and (3) that
“the DNC and RNC had input into the devel opnment of the CPD s
candi date selection criteria for the 2000 presidenti al
el ection cycle.” (AR Tab 14 at 15.)

The evidence submtted by the plaintiff in support of its
contention that the CPD operates for the benefit of the two
maj or parties consisted of three primary elements. First,
plaintiffs enphasized the circunmstances surrounding the CPD s
formation. The CPD was formed in 1985 by Frank J. Fahrenkopf,
Jr. and Paul G Kirk, Jr. when they were the respective
Chai rmen of the Republican National Commttee (“RNC’) and
Denocratic National Commttee (“DNC'). Although Messrs.
Fahrenkopf and Kirk are no | onger party chairmen, they are
still the co-chairnmen of the CPD. Moreover, since the CPD s
i nception, the menbers of the its Board of Directors have
consisted largely of current and fornmer elected officials from

both parties as well as party activists.

8 Plaintiffs argue that the FEC applied the wong
standard, that of “control” over the CPD, rather than whether
the CPD sinply “endorse[s], support[s], or oppose[s]”
political candidates or parties. 11 CF.R 8§ 110.13(a)(1). I
read the General Counsel’s statenment as geared toward refuting
the specific contention nmade in plaintiffs’ adnministrative
conplaint that the CPD was created to give the two mgjor
parties “control over” the presidential debates. (Adm n.
Compl . at 14.)
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Second, plaintiffs cited two witten statenents issued in
the m d-1980s when the CPD was formed. The first was a
“Menmor andum of Agreenment on Presidential Candi date Joint
Appear ances” dated November 26, 1985, and the second was a
joint news release entitled “RNC and DNC Establ i sh Conmm ssi on
on Presidential Debates” dated February 18, 1987. (Adm n.
Conpl. Exs. 7, 8.) Both docunments were issued jointly by the
two maj or parties and described the CPD as a “bipartisan”
organi zati on designed to sponsor nationally tel evised debates
bet ween the two mmj or parties’ noni nees.
Finally, plaintiffs provided evidence which they contend
indicates that the two nmajor parties exerted control and
i nfl uence over the CPD during the past three sets of
presidential debates. In particular, they cited the
congressional testinmony of an official of President Bush’'s
1992 canpai gn whi ch suggested that the two mmj or parties, as
opposed to the CPD s pre-established criteria, determ ned
whet her third-party presidential candi date Ross Perot would be

allowed to participate in the debates.® Plaintiffs also cited

® According to the Bush canpaign’s General Counsel, the
CPD did not want to invite M. Perot, but “the Bush canpaign
insisted, and the Clinton canpai gn agreed, that M. Perot and
Adm ral Stockdale be invited to the debates.” Presidenti al
Debat es: Hearing Before Subcomm on Elections of the Comm on
House Admi n., 103d Cong., 1st Sess. 44, 50-51 (June 17, 1993)
(testinony of Bobby R. Burchfield).
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a 1998 FEC General Counsel’s Report addressing conplaints
simlar to plaintiffs’ that were brought by the Natural Law
Party and Perot ‘96. |In that report, the General Counsel
found that there was evidence that the two parties had an
i nfluence on the CPD's selection criteria for the 1996
presidential debates. (Adm n Conpl. Ex. 19.) The General
Counsel cited a conference entitled “Canpai gn Deci sion Makers”
whi ch was held after the 1996 el ection and included
representatives of the Clinton/ Gore, Dol e/ Kenp, and Per ot
canpai gns as well as one of the CPD s co-chairnen and the
chairman of the CPD s Advisory Commttee. (ld. at 20.) A
transcript of that conference revealed that the two mgjor
parties may have played a role in the decision to exclude
Perot fromthe debates. (ld.) |In that transcript, CGeorge
St ephanopoul os, then-Seni or Advisor to President Clinton, was
guoted as saying with respect to Dol e/ Kenp:

They didn't have | everage going into the

negoti ations. They were behind, they

needed to make sure Perot wasn't init. As

|l ong as we could agree to Perot not being

init we would get everything else we

wanted going in. W got our time frame, we

got our |ength, we got our noderator.

(1d.) (quoting Canpaign for President: The Managers Look at

‘96, 170 (Harvard Univ. Inst. of Pol., ed. 1997). Plaintiffs

argue that this evidence of a pattern of influence during the
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past three sets of debates should have created at |east a
“reason to believe” that the CPD has favored the two mj or
parties during this 2000 election cycle. They do concede,
t hough, that there is no hard contenporaneous evi dence that
the CPD is being influenced by the two major parties now.

Bal anced agai nst this evidence of past favoritism and
i nfluence were the responses to the plaintiffs’ conplaint from
the CPD, RNC, and DNC. 1In a sworn declaration, Janet H.
Brown, the CPD s Executive Director, stated that the CPD
received no funding fromany political party, that not every
menber of the twel ve-menber Board of Directors identified with
t he Denocratic or Republican parties, ! and that “[n]o CPD
board nenmber is an officer of either the [DNC] or [RNC].” (AR
Tab 13, Brown Decl. at 1Y 5-6, 11.) The CPD s response al so
noted that one of the three sets of debates it has sponsored
since 1988 did include three candidates. Brown said that in
1992, because Ross Perot and his running mate, Admral Janes
B. Stockdale, satisfied the CPD s then-existing selection
criteria, they participated in three presidential debates and
one vice-presidential debate. (ld. at f 22.) Brown also

stated that “[t]he CPD's 2000 Criteria were not adopted with

1 Ms. Brown stated that she was “not aware of what party,
if any, Board nenbers Dorothy Ridings or Howard Buffett would
identify with if asked.” (Brown Decl. at  11.)
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any partisan (or bipartisan) purpose” nor were they “adopted
with the intent to keep any party or candi date from
participating in the CPD s debates or to bring about a
preordai ned result.” (Ld. at T 33.)

The DNC and RNC al so disclainmed any involvement with the
CPD. In its response, the DNC stated that it “has no
connection or relationship whatsoever with the . . . [CPD]”
and that “[t]he DNC does not now play, nor has it ever played,
any role in determning the criteria for inclusion of
candi dates in any debates sponsored by the CPD . . . .” (AR
Tab 11.) Likew se, the RNC di savowed any affiliation with the
CPD or influence on the CPD' s debate criteria. (AR Tab 12.)

Plaintiffs’ argunent nmakes sense, and the evidence they
have marshal ed in support of it is not insubstantial. An
ordinary citizen mght easily view the circunstances
surroundi ng the creation of the CPD along with the evidence of
maj or-party influence over the past three debates as giving
sone “reason to believe” that the CPD al ways has supported,
and still does support, the two major parties to the detrinent
of all others. But, for better or worse, that is not the
standard | nust apply here.

As the D.C. Circuit has noted, “[t]he ‘reason to believe’

standard . . . itself suggests that the FECis entitled, and
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i ndeed required, to make subjective evaluation of clains.”
O loski, 795 F.2d at 168. Thus, the FEC is expected to wei gh
the evidence before it and make credibility determ nations in
reaching its ultinmate decision. See id. As long as the FEC
presents a coherent and reasonabl e explanation of that

decision, it nust be upheld. See Carter/Mndale, 775 F.2d at

1185.

Here, the General Counsel’s terse explanation could have
been nore clear and thorough. However, it is apparent from
the report that in the absence of any cont enporaneous evi dence
of influence by the major parties over the 2000 debate
criteria, the FEC found evidence of possible past influence
sinply insufficient to justify disbelieving the CPD's sworn
statenment, corroborated by the DNC and RNC, that the CPD s
2000 debate criteria were neither influenced by the two mgjor
parties nor designed to keep m nor parties out of the debates.
Whi | e reasonabl e people could certainly disagree about whet her
the CPD's credibility determ nation was correct, under the
extrenely deferential standard of review that | nust apply,
the FEC is entitled to the benefit of the doubt even if the
unfortunate by-product of the FEC s decision is increased
public cynicismabout the integrity of our electoral system

Based on the factual record that was before it, the FEC did
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not abuse its discretion in finding that there was “no reason
to believe” that the CPD currently “do[es] not endorse,
support, or oppose political candidates or political parties.”
11 C.F.R § 110.13(a)(1).

C. The CPD' s Selection Criteria

For the CPD to be found in conpliance with the FEC s
debate regul ations, the FEC was required to find not only that
t he CPD does not support, endorse, or oppose political
candi dates, but also that it is basing its selection of
partici pants on “pre-established and objective criteria.” 11
C.F.R 8 110.13(c). The dispute here centers on whether it
was unreasonable for the FEC to conclude that the CPD enpl oyed
an “objective” criterion when it required that participants
have “a | evel of support of at |least 15% (fifteen percent) of
t he national electorate as determ ned by five sel ected
national public opinion polling organizations, using the
average of those organizations’ nost recent publicly reported
results at the tine of the determnation.” (AR Tab 1 Ex. 1 at
2.)

As the D.C. Circuit has noted, 11 C.F.R § 110.13(a)
“does not spell out precisely what the phrase ‘objective

criteria neans . ." Perot v. FEC, 97 F.3d 553, 560 (D.C

Cir. 1996), cert. denied, 520 U S. 1210 (1997). The




- 40 -
regul ati on therefore does not “mandat[e] a single set of
‘objective criteria all staging organizations nmust foll ow
but rather “[gives] the individual organizations |eeway to
deci de what specific criteria to use.” |1d. at 559 (citing 60
Fed. Reg. 64,262 (1995)). As a result, “[t]he authority to
determ ne what the term ‘objective criteria means rests with
the agency . . . and to a |l esser extent with the courts that
revi ew agency action.” [d. at 560.

Al t hough the term “objective” is not defined in the
regul ation, its has generally been described by courts as
referring to evidence of “the sort that can be supplied by

disinterested third parties,” Bourke v. Dun & Bradstreet

Corp., 159 F.3d 1032, 1037 (7th Cir. 1998) (internal quotation
and citation omtted), “that can be discovered and

substanti ated by external testing,” Thonpson v. Sullivan, 987

F.2d 1482, 1488-89 (10th Cir. 1993), or evidence that is
undi storted “by personal feelings or prejudices and that are
publicly or intersubjectively observable or verifiable,

especially by scientific nethods.” Association of the Bar of

the City of New York v. Conm ssioner of Internal Revenue, 858

F.2d 876, 880 (2d Cir. 1988) (citation omtted). Objective

representati ons have al so been described “as ‘representations

of previous and present conditions and past events, which are
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suscepti bl e of exact know edge and correct statenment.’” 1d.

(quoting United Ben. Life Ins. Co. v. Knapp, 51 P.2d 963, 964
(Okla. 1935)).

Plaintiffs contend that the CPD s selection criteria do
not qualify as objective under any of these definitions.
First, they argue that “[t]he choice of fifteen percent as the
| evel of support required is entirely subjective” chiefly
because a candi date who receives a nere 5% of the popular vote
in the general election would qualify his or her party to
receive federal funding in the next election. (Pl.”s Mem
Supp. Summ J. at 22.) | find this argunment unconvincing.
While | agree that a 5% support |evel or the automatic
i ncl usi on of any candi date whose party qualified for federal
funding in the |ast election would probably be an objective
selection criteria, that does not necessarily inply that a 15%
support |evel is sonehow subjective. The FEC specifically
declined to adopt a rule nmandating any one standard. See

Perot v. FEC, 97 F.3d at 559-60. While plaintiffs have noted

that the Final Draft Rule submtted by the General Counsel to
the FEC in 1994 included polls on a |ist of nonobjective
criteria, (Agenda Docunent, 94-11, Federal Election Comm n

(Feb. 8, 1994), at 73-74), the drafters’ rejection of the
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CGeneral Counsel’s suggestion manifests a clear intent on their
part not to preclude debate sponsors from using polls.

A reasonabl e person could find it ironic that a candi date
need win only 5% of the popular vote to be eligible for
federal funding, but nust neet a 15% threshold to be eligible
for the debates. However, the relevant test is not based on
irony, but on objectivity. So long as the 15% support | evel
is sufficiently measurable and verifiable, it would appear to
satisfy at |l east the common definition of an objective
requi rement. Thus, how the 15%is nmeasured, and whether it
can be neasured with some degree of precision, generally has
nore bearing on its objectivity or |ack of objectivity than
the mere establishment of the 15% | evel itself.

This is not to say, however, that any pre-established
required | evel of support would necessarily satisfy the
regul ation’s definition of objectivity. The history of
11 CF. R 8 110.13 naekes clear that, although the word
“reasonabl e” does not appear in the regulation s text,
“reasonabl eness is inplied.” 60 Fed. Reg. 64,262 (1995). The
FEC al so stated in its rule making that “[s]taging
organi zations nust be able to show that their objective
criteria were used to pick the participants, and that the

criteria were not designed to result in the selection of
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certain pre-chosen participants.” 1d. Taken together, these
statenments by the regulation’s drafters strongly suggest that
the objectivity requirenent precludes debate sponsors from
selecting a | evel of support so high that only the Denocratic
and Republican nom nees could reasonably achieve it.

In view of the substantial deference | nust accord to the
FEC s interpretation of its own regulations, | cannot concl ude
that it was plainly erroneous or inconsistent with the
regul ation for the FEC to find that the 15% support |evel set
by the CPD is “objective” for the purposes of 11 C. F. R
8§ 110.13(c). As Brown indicated in her declaration, several
third party candi dates have in the past achieved over 15%
support in the polls taken at or around the tine that the
debates are traditionally held. For instance, by Septenber of
1968, George Wall ace had achieved a | evel of support of
approxi mately 20% in the polls. John Anderson was invited by
t he League of Wonen Voters to participate in the 1980
presi dential debates after his support |evel reached
approximately 15% Finally, in 1992, Ross Perot’s standing in
the polls was near 40% at sonme points and he ultimtely
received 18. 7% of the popular vote that year. (Brown Decl. at
1 35.) Thus, third party candi dates have proven that they can

achi eve the level of support required by the CPD. While a
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| ower threshold of support m ght be preferable to many, such a
reading is neither conpelled by the regulation’s text nor by
the drafters’ intent at the tine the regul ati on was
promul gated. Accordingly, deference to the FEC s
interpretation is warranted.

Plaintiffs’ second line of attack assaults the CPD s
met hodol ogy for determ ni ng which candi dates neet the 15%
threshold. They argue that the “CPD s nmethod for determ ning
whet her a candidate neets this threshold is also filled with
subj ective determ nations, inaccurate nethodol ogies, and
uncertainty.” (ld. at 23.) They contend that polling is by
definition an inexact science because “even the best polls
have significant margins of error.” (Pls.” Mem Supp. Summ
J. at 24.) Moreover, plaintiffs note that polls are
susceptible to subjective influence by the pollster’s choice
of who gets polled, how the questions are worded, the names of
t he candi dates included, and when the polls are taken.

While all of plaintiffs’ contentions nay have nmerit as
factual matters, | cannot conclude that they render
unreasonabl e the FEC s decision that the CPD s debate criteria
are objective. All polls have a margin of error. However,
sone degree of inprecision is inevitable in alnpost any

measurenment. Such inprecision alone does not make a predictor
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subj ective such that it favors one group of candi dates over
anot her.

Plaintiffs contend that the polls’ margin of error could
result in a third party candi date being unfairly excluded from
t he debates. For instance, they posit a candi date whose
actual |evel of support in the electorate is 18% but whose
pol l ed | evel of support is only 14% because of the poll’'s plus
or mnus 4% margin of error. The sanme 4% margin of error,

t hough, could just as easily push into the debate a third
party candi date who had only 11% actual support. In other
words, a poll’s margin of error may be equally likely to

i ncrease the nunber of debate participants as to decrease
them Although the plaintiffs did submt evidence about the
probl ens associated with polling, plaintiffs did not present
any evidence to suggest that these problenms woul d
systematically work to m nor-party candi dates’ di sadvantage.

Plaintiffs also contend that pre-debate polls are
m sl eadi ng because the debates thenselves can substantially
affect a candidate's viability. However, plaintiffs’ argunent
puts the cart before the horse. The FEC determ ned in
promul gating 11 C.F.R 8§ 110.13 that debate staging
organi zations such as the CPD nust be given latitude in

formulating their debate criteria. See 60 Fed. Reg. 64, 262.
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It is difficult to understand why it would be unreasonabl e or
subj ective to consider the extent of a candidate s el ectoral
support prior to the debate to determ ne whether the candi date
is viable enough to be included. The FEC itself recognized
this point in dismssing two related conplaints regarding the
1996 CPD s debate criteria. |In its Statenent of Reasons for
the dism ssal, the FEC noted that it had explicitly rejected

t he General Counsel’s suggestion that 11 C.F. R 8§ 110.13
explicitly precludes consideration of pre-debate polls: “Under
the staff’s proposed regul ation, a debate sponsor could not

| ook at the latest poll results even though the rest of the
nation could |look at this as an indicator of a candidate’s

popul arity. This nmade little sense to us.” Statenent of

Reasons on MJRs 4451 & 4473, Federal Election Commin 8 n.7

(1998). Thus, the | anguage and history of 11 CF. R § 110.13
all suggest that it is not inappropriate for debate sponsors
to consider pre-debate polls.

In finding that the CPD s nethod was objective, the FEC
relied on its own precedent fromthe 1996 el ection that
“[wjith respect to polling and el ectoral support, the
Comm ssion . . . declined to preclude the use of polling or
‘ot her assessnents of a candidate’s chances of w nning the

nom nati on or election’ when pronulgating 11 C.F. R 8§ 110.13.”
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(AR Tab 14 at 16.) The General Counsel also pointed out that
the CPD' s 2000 debate criteria were actually nore objective
than the CPD' s 1996 criteria which had been uphel d even though
they included decidedly | ess precise ways of nmeasuring a
candi date’s | evel of support in the electorate. (AR Tab 14 at
17.)1 While FEC precedent is not binding on this Court, an
agency’s consistency with its own past rulings is certainly an
i ndi ci um of reasonabl eness. See DSCC, 454 U.S. at 37 (noting

t hat “thoroughness, validity, and consistency of an agency’s

reasoni ng are factors that bear on the anount of deference to

be given an agency’s ruling”) (enphasis added); In re Sealed

M 1'n 1996, the FEC upheld CPD criteria which included
consi deration of the foll ow ng:

[ P] rof essi onal opi ni ons of Washi ngton
bureau chiefs of mjor newspapers, news
magazi nes and broadcast networks; the
opi ni ons of professional canpai gn nanagers
and pollsters not enployed by the

candi dates; the opinions of representative
political scientists specializing in

el ectoral politics; a conparison of the

| evel of coverage on front pages of
newspapers and exposure on network

tel ecasts; and published views of prom nent
political conmentators.

(AR Tab 14 at 17.) The Supreme Court has also characterized a
congressi onal candidate’s exclusion from a debate based on
sonewhat simlar factors as denonstrative of the candidate’s
“own objective lack of support . . . .” Arkansas Educ.
Television Commin v. Forbes, 523 U S. 666, 683 (1998)
(enmphasi s added).
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Case, No. 99-3125, 2000 W 831827, at *9 (D.C. Cir. July 14,

2000) .

Wth respect to the plaintiffs’ argunment that “subjective
el ements” could creep into the polls thenselves, plaintiffs
presented no evidence to suggest that any of the five polling
organi zations who will conduct the polls are biased for or
agai nst any candi date or party. |Indeed, the fact that the
average of five polls are being used woul d appear to reduce
t he probability of manipulation, even if plaintiffs are right
that a wei ghted approach which accounted for differences in
sanpl e sizes anongst the polls m ght produce nore a reliable
result. (Admn. Compl. Ex. 20.) Wile it may be true that
polls can be m sused, w thout at |east sone evidence that the
i ndependent pollsters have an incentive to rig the process in
favor or against any candidate or party, | cannot concl ude
that the FEC s finding of objectivity was unreasonabl e.

In view of the entire record, | find that it was not
arbitrary or capricious for the FEC to conclude that the CPD s
selection criteria are objective. Plaintiffs failed to
present significant evidence denonstrating that the FEC s
interpretation of 11 C.F. R § 110.13 was either at odds wth
the regulation’s plain | anguage or the FEC s intent at the

time that the regul ation was pronulgated. | also find that
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t he FEC provided a “sufficiently reasonabl e” explanation for
its decision which was consistent with FEC precedent. DSCC,
454 U.S. at 39. Although it m ght be good public policy to
allow nore third party candidates into the presidenti al
debates, “[t]he responsibilities for assessing the w sdom of
such policy choices and resolving the struggle between
conpeting views of the public interest are not judicial ones:

“Qur Constitution vests such responsibilities in the political

branches.’” Chevron, U.S.A. ., Inc. v. NRDC, 467 U.S. 837, 866
(1984) (quoting TVA v. Hill, 437 U. S. 153, 195, (1978)).
CONCLUSI ON

The plaintiffs do have standing to bring their clains
because they have stated both conpetitive and i nformational
injuries that were caused by the FEC s dism ssal of their
conpl aint and could be redressed by a court-ordered remand to
t he agency. However, plaintiffs’ clainms fail on the nerits
because they have not overcone their heavy burden of show ng
that the FEC s interpretation of its own regulation was
erroneous or that its explanation for its decision was
i ncoherent or unreasonable. Accordingly, defendant’s notion
for summary judgnment will be granted and plaintiffs’ notion
will be denied. An Order consistent with this Opinion is

bei ng i ssued today.



- 50 -

SIGNED this __ day of Septenber, 2000.

RI CHARD W ROBERTS
United States District Judge



