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VEMORANDUM OPI NI ON

Plaintiff Franette MCulloch, an enployee of the
Executive Residence in the Wiite House, alleges that her
i medi at e supervisor, Roland Mesnier, continually harassed her
in violation of her rights under the Presidential and
Executive O fice Accountability Act (“PEOCAA”), 3 U S.C
88 401-471 (West 2000) (Conpl. Count I11), and the Constitution
(Conpl. Count 111). Furthernore, plaintiff clainms that she is
entitled to relief fromthe President’s failure to issue
requi red regul ati ons under the PEOAA. (Conpl. Count 1.)
Def endants have noved to dismss plaintiff’s clains for
failing to state a claimupon which relief can be granted and
for lack of subject matter jurisdiction. Because plaintiff’s
constitutional and regulatory clains fail to state clains upon

which relief can be granted, they will be dism ssed.
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Furt hernore, because plaintiff has failed to provide any

equi tabl e basis that woul d excuse her decision not to conply
with the jurisdictional prerequisites of the PEOAA, this Court
| acks subject matter jurisdiction over plaintiff’s harassnent
clai munder the PEOAA and it will be dism ssed as well

BACKGROUND

The plaintiff, Franette MCul | och, has been enpl oyed as
an assistant pastry chef in the White House since 1983.
(Compl. T 10.) As an assistant pastry chef, plaintiff is an
enpl oyee of the White House Executive Residence. (Pl.’s Mem
in Opp’'n to Mot. to Dismss (“Pl."s Mem”) at 1.) Plaintiff
al |l eges that since 1991, the head pastry chef, Roland Mesnier,
has engaged in a pattern of sexually harassing her that has
created a sexually-hostile work environment. (Conpl.  12.)
McCul | och all eges that she has been on a | eave of absence
since June of 1999 because of the effects of this sexually
hostile work environnment. (ld. f 11.)

Prior to 1996, enployees of the Executive Residence, |ike
the plaintiff, did not have the rights afforded by Title VII
of the Civil Rights Act of 1964. (Mem in Supp. of Def. Pres.

Clinton"s Mot. to Dismss (“Clinton’s Mem”) at 5-6.)! The

'Enpl oyees of the Executive Residence are not covered by
Title VII. See Haddon v. Walters, 43 F.3d 1488 (D.C. Cir.
1995) (holding that while Title VII covers executive agencies
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PEOAA extended the protections of Title VII and several other
civil rights statutes to certain previously uncovered

enpl oyees of the White House, like the plaintiff. (See id. at
6, 3 U S.C. 8§ 411(a),(c).)

The PEOAA, and the civil rights statutes which it
enbraces, require an aggrieved enpl oyee to take certain steps
in atinmely fashion before the enpl oyee can file suit in
federal district court. The first step an aggrieved enpl oyee
must take under the PEOAA is to seek counseling and nedi ation.
See 3 U S.C. § 451. The Act clearly states that an enpl oyee
“who has not exhausted counseling and nediation . . . shall be
ineligible” to proceed to the next step in the process. 3
U S.C. 8§ 452(b); see also, 3 U S.C. §8 435(e) (stating that
only an enpl oyee covered by this Act “who has undertaken and
conpl eted the procedures described in section 452 may be
granted a renmedy under” § 411).

I f an enployee still has a grievance after exhausting the
counsel ing and nedi ati on process, she can either file a
conplaint with the appropriate agency or file a civil action
in federal court. See 3 U S.C. 8 453(1),(2). The enployee

must file a suit no sooner than 30 days after she receives

by virtue of 42 U S.C. § 2000e-16, Executive Residence
enpl oyees are not covered by Title VII, because the Executive
Resi dence is not an executive agency).
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notice of the end of the period of nediation, but no |ater
than 90 days after receiving notice. See id. § 453.

The President, or the designee of the President, is
supposed to issue regulations that define the procedures for
counseling and nmediation. See id. 8 452(a). These procedures
are supposed to be “substantially simlar” to the counseling
and nmedi ati on process created under the Congressional
Accountability Act of 1995. See id. |If the President, or his
desi gnee, has not issued a regulation that is necessary to
adj udi cate the case, “the court shall apply, to the extent
necessary and appropriate, the nost rel evant substantive
executive agency regul ation promul gated to inplenment the
statutory provision at issue in the proceeding.” 28 U.S. C.

§ 3903 (West 2000).

As of the filing of this suit, the President had still
not issued the required regulations for counseling and
medi ation. (Pl.’s Mem at 1.) Neverthel ess, the O fice of
Adm nistration (“OA”) within the Executive Ofice of the
President (“EOP”) has had an Equal Enpl oynment Opportunity
("EEO’) office for many years. (Sharon Sol onon Aff. (“Sol onon
Aff.”) 11 1, 2.) In June of 1993, an EEO investi gator
interviewed the plaintiff as a potential witness to

al l egations of discrimnation raised by one of plaintiff’s
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coworkers in the Executive Residence. (ld. ¥ 10.) During
that interview, the EEO investigator explained the EEO process
to McCulloch. (lLd.) In February of 1994, plaintiff attended
a briefing on the EEO process for Executive Residence
enpl oyees. (lLd. 11 12, 13.) Since at |east October 1, 1997,
the EEO office has had a counseling and medi ati on programin
place. (ld. 1 19.)

I n addition, an EEO office enployee informed plaintiff’s
counsel before this action was filed that the “first and
critical step to resolving Ms. MCulloch’s conplaint is to
enter into the counseling process which we have offered to
undertake.” (Clinton’s Mem Ex. 1.) Plaintiff elected to
forego any attenpt to seek counseling or nediation and filed
this suit directly in federal district court.

DI SCUSSI ON

The President has noved under Fed. R. Civ. P. 12(b) (1)
and 12(b)(6) to dism ss Count | for a lack of subject matter
jurisdiction and for failing to state a claimupon which
relief can be granted. The President has noved under Rul e
12(b) (1) to dism ss Count Il for |ack of subject nmatter

jurisdiction. Both the President and defendant Mesnier have
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nmoved under Rule 12(b)(6) to dismiss Count 1112 for failing to
state a claimupon which relief can be granted.

| . Counts | and 11

To survive a Rule 12(b)(6) motion to dism ss, “‘the
conpl aint nust set forth sufficient information to suggest
that there exists sone recognized | egal theory upon which

relief can be granted.”” Wells v. United States, 851 F.2d

1471, 1473 (D.C. Cir. 1988) (enphasis in original) (quoting

Gregg v. Barrett, 771 F.2d 539, 547 (D.C. Cir. 1985)). \When
evaluating a notion to dism ss, the court nust assune that
plaintiffs' factual allegations are true. 1f, however, the
conplaint fails to establish any right to relief, it must be
dism ssed. See Gregq, 771 F.2d at 547.

A FAI LURE OF THE PRESI DENT TO | SSUE REGULATI ONS

Count | seeks injunctive and declaratory relief for the
President’s failure to issue regul ations pursuant to 3 U.S.C,
8§ 452(a). Section 452(a) states, in relevant part, “[t]he
President, or the designee of the President, shall by
regul ati on establish procedures substantially simlar to those

under sections 402 and 403 of the Congressional Accountability

2Count 11l is the sole count in which Mesnier is naned as
a def endant.
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Act of 19952 for the counseling and nedi ati on of all eged
vi ol ati ons” of the PEOAA.

Plaintiff contends that the failure of the President to
i ssue regul ations violated 8 452(a). (Conpl. 11 63-72.)
Plaintiff concludes this alleged violation requires this Court
to “conpel agency action unlawfully w thheld or unreasonably
del ayed” pursuant to 5 U S.C. § 706 (West 2000). Section 706
is a part of the Adm nistrative Procedures Act (“APA”) that
provi des for judicial review of agency action taken pursuant

to the APA. See, e.q., Radio-Television News Dirs. Assoc. V.

ECC, 184 F.3d 872 (D.C. Cir. 1999) (using 8 706 to review
agency action taken pursuant to the APA).

Plaintiff’s argunent fails to state a claimfor two
reasons. First, the Suprenme Court has held “[t] he actions of
the President . . . are not reviewable under the APA

because . . . the President is not an ‘agency. Dalton v.
Specter, 511 U S. 462, 470 (1994). Thus, the Suprenme Court
has squarely rejected the type of suit contenplated by the

plaintiff.

3The Congressional Accountability Act of 1995 extended the
protections of Title VII and other federal civil rights
statutes to Congressional enployees in the Legislative Branch.
H R Rep. No. 103-650 pt. Il (1994), 1994 W 405910.
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Second, even if the APA allowed for a suit against the
President, review of a President’s nonconpliance with any part
of the PEOAA is expressly forbidden by statute. “Except as
expressly authorized by this chapter® and chapter 5 of title
3% the conpliance or nonconpliance with the provisions of
chapter 5 of title 3, and any action taken pursuant to chapter
5 of title 3, shall not be subject to judicial review ” 28
U.S.C. § 3907 (West 2000).

At mninmum then, plaintiff has failed to state a claim
in Count | upon which relief can be granted. Thus, Count I
will be dism ssed pursuant to Rule 12(b)(6).°

B. PLAI NTI FF*'S CONSTI TUTI ONAL CLAI MS

In Count 1IIl, plaintiff brings a discrimnation claim
under the First and Fifth Amendnents of the Constitution
rather than the PEOAA. It is, in essence, the type of claim

recogni zed in Bivens v. Six Unknown Fed’| Narcotics Agents,

403 U. S. 388 (1971). In Bivens, the Court held that the

AChapter 179, Title 28, U S.C., captioned “Judicial Review
of Certain Actions by Presidential Ofices.” Plaintiff does
not allege that this chapter authorizes judicial review of a
President’s non-conpliance with the PEOAA

SChapter 5 of Title 3 codifies the provisions of the
PEOAA.

®Because Count | will be dism ssed under Rule 12(b)(6), |
need not address whether Count | also could have been
di sm ssed under Rule 12(b)(1).
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plaintiff was entitled to bring a suit for noney damages
agai nst federal agents who had allegedly violated his rights
under the Fourth Amendnent of the Constitution. See id. at
397. The Court based this holding on the notion that courts
have the ability to provide a renmedy for violations of certain
federal rights. See id. at 396.

Congress can, however, |limt the ability of courts to
create damage renedies. “[Clourts nust w thhold their power
to fashi on danages renedi es when Congress has put in place a

conprehensi ve systemto adm ni ster public rights, has ‘' not
i nadvertently’ omtted damages renedies for certain claimnts,
and has not plainly expressed an intention that the courts

preserve Bivens renedies.” Spagnola v. Mathis, 859 F.2d 223

(D.C. Cir. 1988). Thus, the conprehensi veness of the
statutory schenme determ nes whether courts should abstain from
inferring sone type of constitutional renedy. See id. at 227.
Factors such as the adequacy of the specific renmedy are
irrelevant in this analysis. See id.

The Suprenme Court has found that a specific, civil-rights
remedi al schene created by statute preenpts nore genera

renmedi es that mght exist. |In Brown v. General Servs. Admn.,

425 U. S. 820, 835 (1976), the Court held that Title VII

“provides the exclusive judicial renmedy for clainms of
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discrimnation in federal enploynent.” The Court explained
“[i]n a variety of contexts the Court has held that a
precisely drawn, detailed statute pre-enpts nore genera
remedies.” |1d. at 834. The reason for the holding in Brown
is clear: “[a]llowing federal enployees to recast their Title
VIl clainms as constitutional clainms would clearly threaten”
Congress’s intent that aggrieved federal enployees exhaust the
ri gorous adm nistrative requirenments before they bring their

suit in federal court. Et hni ¢ Enpl oyees of Library of Cong.

v. Boorstin, 751 F.2d 1405, 1415 (D.C. Cir. 1985).

Here, plaintiff’'s Bivens claimis defective in two ways.
Bi vens suits nmust be brought against individuals in their

personal capacity. See Dacey v. Clapp, Cv. A No. 92-1599,

1993 W 547467, at *3 (D.D.C. Oct. 23, 1993) (holding that “a
Bi vens action cannot be brought against a defendant in his or

her official capacity”); Robertson v. Merola, 895 F. Supp. 1,

3 (D.D.C. 1995) (noting that “Bivens suits are suits agai nst
governnment officials in their individual, rather than their
official, capacities”). The Bivens claimagainst the
Presi dent names himonly in his official capacity, not in his
i ndi vi dual capacity.

This Bivens claim however, has an even nore fundanent al

flaw that warrants di sm ssal agai nst both defendants. The
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PEOAA preenpts any constitutional claimagainst the defendants
for sex discrimnation. Two bases exist for this conclusion.
First, the PEOAA provides a conprehensive schenme for

addressing clainms of sex discrimnation. |t defines the
rights that are protected. See 3 U.S.C. 8§ 411. It provides a
non- adversarial, two-step process to help resolve clains of
sex discrimnation. See 3 U.S.C. 8§ 452. |If that process
fails, it gives the aggrieved enployee the option of filing a
conplaint with either the appropriate agency or a federal
district court. See 3 U S.C. §8 453. Finally, it provides

gui delines for how both a review ng agency and a revi ew ng
federal district court should apply the statute. See 3 U S.C
§ 455; 28 U.S.C. § 3903.

Both the plain | anguage of the PEOAA and its |egislative
hi story make clear that the statute was neant to preenpt any
claims that m ght exist under the Constitution. The
provi si ons of the PEOAA explain that, with one exception that
does not apply here, “no person may comrence an adm nistrative
or judicial proceeding to seek a renedy for the rights and
protections afforded by this chapter except as provided for by
[the PEOAA and the statutes it cross-references].” 3 U.S. C
§ 435(d)(1). The House Report for the PEOAA al so expl ains

that the PEOAA is to provide the exclusive neans of renedying
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acts of discrimnation that violate the Act. “The
adm ni strative and judicial procedures established by this Act
are the exclusive procedures for renedying violations of the
Act.” H R Rep. No. 104-820, at 33 (1996). 1In both the plain
| anguage of the statute and the |egislative history, Congress
has made it clear that the PEOAA provides the exclusive neans
for enpl oyees who are covered by the Act to seek redress for
any clains of sex discrimnation. Because plaintiff is
covered by the PEOAA, any Bivens-type claimshe m ght have had
bef ore the PEOAA has been preenmpted by the Act. See Brown,
425 U. S. at 835 (reaching the sane conclusion in the context
of a Title VII suit).

Second, interpreting PEOAA as preenpting any

constitutional basis of recovery for clains of sexual
di scrim nation by enployees covered by the Act is consistent
with how the Suprenme Court and D.C. Circuit have interpreted
Title VI, which is the statute after which the rel evant
sections of PEOAA have been patterned. See 3 U.S.C
8§ 411(a)(1). Brown’s holding that Title VIl *“provides the
exclusive judicial remedy for clainms of discrimnation in
federal enploynent” has served as the basis for a long |ine of
cases in this Circuit interpreting Title VIl as preenpting

constitutional clains for federal enploynment discrimnation.
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425 U. S. at 835. See, e.qg., Ethnic Enployees of the Library

of Cong., 751 F.2d 1405 (affirm ng the district court’s
di sm ssal of constitutional clainms of discrimnation brought
by federal enployees, where the claims sinply restated clains

cogni zabl e under Title VII); Kizas v. Webster, 707 F.2d 524

(D.C. Cir. 1983) (affirmng the district court’s dism ssal of
a Fifth Anendnment discrim nation claimbrought by a federal
enpl oyee, because Title VIl provides the sole basis of

recovery); Hofer v. Canpbell, 581 F.2d 975 (D.C. Cir. 1978)

(holding that a Fifth Anmendnment claimalleging discrimnation
brought by a federal enployee nmust be dism ssed because Title
VI provides the exclusive renmedy for such violations).

PEOAA provi des, anong other things, the protections
afforded by Title VII to previously uncovered Wite House
enpl oyees. See 3 U.S.C. § 411. |If Title VII prevents other
federal enployees from bringing constitutional clainms, PEOAA,
out of parity and consistency, should be read as preventing
the enpl oyees it covers from bringing constitutional clains.
Thus, the plain | anguage of the PEOAA, its legislative
hi story, and the case law interpreting the parallel statute
after which the PEOAA is partly patterned all support the

position that the PEOAA preenpts a White House enpl oyee
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covered by the PEOAA from bringing a workplace claimof sex

di scrim nati on based upon the Constitution.

For all of the foregoing reasons, Count |1l wll be
di sm ssed.
1. Count 11

In Count II, plaintiff brings a claimfor harassnent

under the PEOAA against the President in his official
capacity. (Conmpl. 9T 8, 73-79.) Defendant has noved to
dism ss Count Il of the Conplaint alleging this Court |acks
subject matter jurisdiction. Fed. R Civ. P. 12(b)(1).7
For purposes of Rule 12(b)(1), it is the plaintiff’s
burden to establish by a preponderance of the evidence that

subject matter jurisdiction exists. See Fitts v. Federal

Nat’| Mortgage Ass'n, 44 F. Supp. 2d 317, 320 (D.D.C. 1999)

(citations omtted), aff’'d, 236 F.3d 1 (D.C. Cir. 2001).

“Under settled law, the District Court may in appropriate

‘I'n addition to the problens that are fatal to this claim
which | identify below, Count Il of plaintiff’s conplaint is
al so defective because plaintiff has named the President as a
def endant, despite the fact that 28 U.S.C. 8 3901 provides
that the aggrieved enployee s enploying office, which is the
Executive Residence in the instant matter, is the only proper
defendant in a suit brought under 28 U.S.C. 8 1346(g). This
defect in pleading is not fatal because under Rule 15(c), the
filing of an anended conpl aint nam ng the Executive Residence
as a defendant would relate back to the date the origina
conplaint was filed. See Mindy v. Secretary of the Arny, 845
F.2d 1051, 1053 (D.C. Cir. 1988).
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cases dispose of a notion to dismss for |ack of subject
matter jurisdiction under Fed. R Civ. P. 12(b)(1) on the
conpl ai nt standing al one. But where necessary, the court may
consi der the conplaint supplenented by undi sputed facts
evidenced in the record, or the conplaint supplemented by
undi sputed facts plus the resolution of disputed facts.”

Herbert v. National Acadeny of Sciences, 974 F.2d 192, 197

(D.C. Cir. 1992).¢8
“When the United States consents to be sued, the terns of

its waiver of sovereign immunity define the extent of the

court’s jurisdiction.” United States v. Mttaz, 476 U S. 834,

841 (1986) (quoting United States v. Sherwood, 312 U.S. 584,

586 (1941)). The statutory schenme of the PEOAA waives the
governnment’ s sovereign inmunity for sex-based discrim nation
agai nst Executive Residence enployees. This waiver is subject
to several qualifications that |imt the extent of the
governnment’ s wai ver of immunity, and under Mdttaz, this Court

has jurisdiction to hear clains of sex discrim nation against

8Plaintiff has filed a notion to strike the affidavits the
def endants have appended to their nmotions to dismss. (Motion
to Strike Decls. of Sharon Sol onon and Mary Coutts Beck.)
Because | have considered undi sputed facts contained in the
affidavits that address subject matter jurisdiction,
plaintiff’s nmotion to strike will be denied in accordance with
Her bert .



- 16 -
Executive Residence enployees only to the extent the
governnment has waived its immunity. See 476 U.S. at 841.

In Ilrwin v. Departnent of Veterans Affairs, 498 U. S. 89

(1990), the Suprene Court articulated how the filing deadlines
of Title VII limt the extent of the governnment’s waiver.
Because the section of the PEOAA rel evant here is nodel ed
after Title VII, see 3 U.S.C. § 411(a)(1), Lrwin can be
instructive in interpreting the extent to which the statutory
requirenments for filing a tinely suit against the federa
governnment limts the subject matter jurisdiction of courts.

In Irwin, the Court observed that the filing deadline in

Title VIl “is a condition to the waiver of sovereign immunity
and thus nust be strictly construed.” 1d. at 94. Despite
this strict construction, courts may still extend equitable

relief fromthe filing deadlines to parties who violate the
deadlines. See id. at 95-96. Such relief, however, nmay be
granted only sparingly. “W have allowed equitable tolling in
situations where the claimnt has actively pursued his
judicial renedies by filing a defective pleading during the
statutory period, or where the conpl ai nant has been i nduced or
tricked by his adversary’s m sconduct into allowng the filing
deadline to pass.” 1d. at 96. Thus, lrwin makes it clear

that in order to maintain a suit against the governnent, a
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plaintiff nust conply with conditions of the governnent’s
wai ver and that equitable relief for failing to abide by the
governnment’s conditions of its waiver will be granted only
sparingly.

Under the PEOAA, one of the requirenents for mintaining
a suit in federal district court against the federal
governnment i s seeking counseling and nediation. See 3 U S.C
88 452(b), 453. Applying the logic of lrwin, the plaintiff
must have conplied with the PEOAA' s requirenents for
mai ntaining a suit against the federal governnent, or sone
basis nmust exist for this court to extend equitable relief
fromthe requirements of the PEOAA. It is undisputed that
plaintiff has not conplied with the PEOAA s requirenment that a
covered enpl oyee seek counseling and nediation. (Mary Coutts
Beck Aff. 99 24-32.) So, the existence of subject matter
jurisdiction is contingent upon there being some basis for
extending equitable relief fromthe counseling and medi ation
requi renments of the PEOAA.

Wai ver, estoppel and equitable tolling can all provide
equitable relief froma failure to bring a suit tinely. See,

e.q., Zipes v. Trans Wrld Airlines, Inc., 455 U. S. 385, 393

(D.C. Cir. 1982) (holding that the filing of a timely charge

with the EEOC is not jurisdictional and that filing deadlines
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are subject to waiver, estoppel and equitable tolling). The
equi tabl e remedi es of waiver, estoppel and tolling can extend
the filing deadlines of the process, but they do not allow the

plaintiff to circunvent the process. See, e.qg., Kizas v.

Webster, 707 F.2d 524, 546 (D.C. Cir. 1983) (noting that
“nothing in Zipes suggests that parties conplaining of federal
enpl oynent discrimnation in violation of Title VIl should
ever be waived into court without filing any initial charge
with the agency whose practice is challenged”).

In the context of a Title VIl case, the D.C. Circuit has
expl ai ned that even when a basis exists for granting equitable
relief froma statute of limtations, the plaintiff “would, at
nost, be entitled to a waiver of the time limts for the
initiation of a conplaint with the adm nistrative agency
rather than to the right to institute a civil action.” Siege
v. Kreps, 654 F.2d 773, 778 n.14 (D.C. Cir. 1981). Federal
enpl oyees who raise clainms of discrimnation are not all owed
to circunvent the adm nistrative process “because such a
process pronotes dispute resolution through accommodati on
rat her than through litigation.” |d.

Four different provisions of the PEOAA cite the
conpl eti on of counseling and nediation as prerequisites to

filing a suit for damages in federal court. See 3 U S.C. 88
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435(e), 451, 452(b), and 455. |In addition to the repetition
of the exhaustion requirenent in the plain |anguage of the
statute, the House Report for the PEOAA states that
“[f]lollowi ng a mandatory period of counseling and medi ati on,
the enpl oyee may choose” between an adm nistrative renedy and
a judicial renmedy. H R Rep. 104-820(1), at 17-18 (1996)
(enmphasi s added) .

The statute and the | egislative history make cl ear that
the plaintiff was required to undergo counseling and nedi ation
before bringing this suit in federal court. The plaintiff
el ected to forego counseling and nmediation and to file a suit
directly in federal district court. Plaintiff has had actual
know edge of an admi nistrative process in place at the Wite
House since August 25, 2000, when an OA enpl oyee i nforned her
that the first step in resolving her claimis undergoing
counseling. (Clinton’s Mem Ex. 1.) Arguably, she has had
constructive know edge of this process since either June of
1993, when she was interviewed during the course of an EEO
i nvestigation, or in February of 1994, when she attended a
training session on the EEO process. (Solonon Aff. Y 10, 12,
13.) Plaintiff does not dispute the occurrence of any of

t hese i nci dents.
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The process in place at the EEO office in the White House
provi des for counseling and nediation. (lLd. Y 9, 19.) The
counsel ing and nmedi ati on process used by the EEO office in the
White House reportedly is governed by the Congressional
Accountability Act. (Clinton’s Mem at 29.) Vhile plaintiff
is correct that the statute does not provide for the EEO
of fi ce adopting the Congressional Accountability Act procedure
in the absence of regulations, such actions by the EEO office
are not contrary to the | anguage of the PEOAA. The PEOAA, and
the statutes it cross-references, direct a review ng court or
agency to apply, “to the extent necessary and appropriate, the
nost rel evant substantive executive agency regulation
promul gated to i nplenment the statutory provision at issue in
t he proceeding.” 28 U S.C. 8 3903; 3 U.S.C. 8§ 455. The
statute is silent as to what counseling and nedi ati on
procedures the agency of first instance is supposed to apply
when the President, or the President’s designee, fails to
i ssue necessary regul ations.

Di fferences m ght exist between the procedures the EEO
office of the White House is currently using and “the nost
rel evant substantive executive agency regul ati on pronul gated
to supplenent the statutory provision at issue in the

proceeding,” 28 U.S.C. 8 3903, that review ng agenci es and
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courts are directed to apply in the absence of a PEOAA
regulation. |If differences do exist, a review ng court or
agency mght find that an aggrieved enployee’s attenpt to
abi de by a rel evant substantive executive agency regul ati on on
counsel ing and nedi ation could serve as a basis for granting
equitable relief fromthe EEO s current filing deadlines.

By failing to undergo any type of counseling and
medi ati on, however, plaintiff has renoved any need to consider
the validity of the procedures adopted by the EEO office at
the White House. The President’s failure to issue regulations
may have provided a basis for equitable relief fromthe filing
deadl i nes, but given the clear |anguage of the statute, the
| ack of regulations can not justify the plaintiff’s decision
not to even attenpt to pursue any form of counseling or

medi ati on. See Siegel, 654 F.2d at 778 n. 14 (explaining that

equi tabl e consi derations that m ght serve as a basis for
wai ving filing deadlines under Title VII, cannot justify
allowing the plaintiff to forego the adm nistrative process
entirely).

Plaintiff’s failure to attenpt to exhaust the mandatory
adm ni strative remedi es neans that Count Il has been brought
outside of the scope of the governnment’s waiver of its

immunity for sexual harassnment suits. See Mdttaz, 476 U.S. at
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841. Because the plaintiff failed to exhaust her

adm ni strative renmedi es and no equitabl e reason excuses her

failure to exhaust, | do not have subject matter jurisdiction
over this count, and it will be dism ssed.
CONCLUSI ON

Plaintiff’s claimbased on the President’s failure to
issue regulations is explicitly banned by statute.
Plaintiff’s constitutional clains against both defendants fail
to state a clai mupon which relief can be granted because any
ri ghts she m ght have had under the Constitution have been
preenpted by the PEOAA. The Court does not have subject
matter jurisdiction over plaintiff’s harassment clai munder
t he PEOAA because the plaintiff, w thout excuse, elected not
to abide by the jurisdictional prerequisites to bringing a
PEOAA claimin federal district court. Accordingly,
plaintiff’s conplaint will be dism ssed. A Final Oder
consistent with this Menorandum Opinion is being issued.

SIGNED t hi s day of , 2001.

Rl CHARD W ROBERTS
United States District Judge



