UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

EDDI E W SE and DOROTHY NMONROE-
W SE, et al.,
Plaintiffs,
v. . Givil Action No. 00-2508 (JR)

DAN GLI CKMAN, Secretary, U. S.
Department of Agricul ture,

Def endant .

VEMORANDUM AND ORDER

Plaintiffs are African-Anmerican and female farmers
who claimthat the United States Departnment of Agriculture
(USDA) discrimnated agai nst them on the basis of race and sex
by denying themcredit and other benefits under farm prograns.
Plaintiffs bring their clains under the Equal Credit
Opportunity Act, 15 U S.C. 88 1691 et seq., the Adm nistrative
Procedure Act, 5 U S.C. 88 701 et seq., the Declaratory
Judgnment Act, 28 U. S.C. 88 2201 et seq., Title VI of the Civil
Ri ghts Act of 1964, 42 U. S.C. 8§ 2000d, the Fifth and
Thirteenth Amendnents to the Constitution of the United
St ates, and several regulations of the United States
Departnment of Agriculture. The governnent noves to dism ss

certain of these clainms under Fed. R Civ. P. 12(b)(6), to



strike plaintiffs’ demand for a jury trial, and for a stay of

proceedings in this case.

Backagr ound

This case is another in a series of suits filed
after Congress, responding to reports that USDA dismantled its
civil rights enforcenent programin the early 1980's, extended
the statute of limtations to October 21, 2000 for “eligible
conplaints” of discrimnation alleged to have taken place at
USDA between 1981 and 1996. See Omi bus Consol i dated and
Emer gency Suppl enental Appropriations Act, 1999, Pub. L. No.
105-277, Div. A § 101(a), 8§ 741 112 Stat. 2681 (Oct. 21, 1998)
(codified at 7 U.S.C. 8§ 2279 Notes). One of those suits was a
class action, filed on behalf of African-American farners,

t hat was settled by consent decree all owi ng individual

plaintiffs to present their clainms for conpensation. Pigford

v. Gickman, 185 F.R. D. 82 (D.D.C. 1999), aff’'d, 206 F.3d 1212

(D.C. Cr. 2000). Three other suits, Keepseagle v. Veneman,

No. 99-3119 (suit by Native American farmers), Love v.
Veneman, No. 00-2502 (suit by female farnmers), and Garcia v.
Veneman, No. 00-2445 (suit by Hi spanic farners), continue in

[itigation.



Here, plaintiffs filed their conplaint on October
19, 2000, alleging that defendant’s credit agencies, which are
aut hori zed to nake |loans to farners who are unable to secure
credit fromcommercial |enders, adm nistered and nmi ntai ned
USDA's farmcredit programin a discrimnatory fashion. They
specifically allege that USDA discrim nated agai nst African-
American and female farmers (1) in the processing of
applications for farmcredit, |oan servicing, and non-credit
benefits; (2) by placing a disproportionate nunmber of | oan
funds of African-Anmerican and female farmers in supervised
bank accounts; (3) by mmintaining a |ocal county
adm ni strati on program under which |ocal adm nistrators are
not held accountable for discrimnatory conduct; and (4) by
failing to maintain a conpetent Office of Civil Rights to
process and investigate discrimnation conplaints in a tinely
f ashi on.

Def endant now seeks to dismi ss all clains nmade under
the APA and Title VI, as well as all clains of failure to
i nvestigate discrimnation conplaints. Defendant al so noves
to dismss all clains by certain of the named plaintiffs.
Finally, defendant noves to strike plaintiffs’ demand for a
jury trial, and seeks a stay pending the class certification

deci sion in Love.



Anal ysi s
St andards on a Motion to Dism ss
A conmplaint may not be dism ssed for failure to
state a claim*“unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim

which would entitle himto relief.” Conley v. G bson, 355

U S. 41, 45-46 (1957). On a Rule 12(b)(6) nmotion to dism ss,
the conplaint nust be construed in the |ight nost favorable to
plaintiff, and plaintiff will have “the benefit of al

i nferences that can be derived fromthe facts alleged.” Kowal

v. MCI Communi cations Corp., 16 F.3d 1271, 1276 (D.C. Cir.

1994) (internal citations omtted).

Cl ai ns Made Under the APA
The governnment first noves to dismss all clains

under the APA. No other judge is bound by my decision in

Love, No. 00-2502, nmem op. of Dec. 13, 2001, at 12-14, but |

believe that | am In that case, | followed the rule that APA
review i s not avail able for agency action for which there is
an adequate alternative remedy in court, Love, mem op. at

13-14; see Wonen's Equity Action League v. Cavazos, 906 F.2d

742, 750-51 (D.C. Cir. 1990); Council of & for the Blind of

Del. County Valley, Inc. v. Regan, 709 F.2d 1521, 1531-33
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(D.C. Cir. 1983) (en banc). ECOA provides an adequate renedy
for credit discrimnation clainms and clains related to credit
di scrim nation, such as failure to investigate conpl aints of
discrimnation in the credit transaction process. |

concl uded, accordingly, that no such clains may be pursued
under the APA/'! and ruled that failures to investigate
conplaints are not “credit transactions” under the neaning of

ECOA. Love, nem op. at 13. Plaintiffs’ allegations of

failure to investigate civil rights conplaints do not state
claims under either ECOA or the APA, and nust be dism ssed in
this case as well.?

One claimin the conplaint my be actionabl e under
the APA. Leonard Cooper alleges that the USDA discrim nated

agai nst himby “erect[ing] obstacle after obstacle,” Conpl aint

! For the sanme reason, plaintiffs’ attenpt to invoke the
doctrine of non-statutory review for USDA s actions nust fail.
Non-statutory review actions may be proper only when “a
plaintiff is unable to bring his case predicated on either a
specific or a general stautory review provision....” Chanber
of Comerce of United States v. Reich, 74 F.3d 1322, 1327
(D.C. Cir. 1996); see Maxon Marine, Inc. v. Dir., Ofice of
Workers’ Conp. Programs, 39 F.3d 144, 146 (7th Cir. 1994)
(“When a statute specifies a procedure for obtaining judicial
review of a federal agency’s actions, that procedure nornmally
is exclusive....”) (internal citations onmtted).

2 Plaintiffs remark that a distinction should be made
between failure to investigate credit clains and failure to
i nvestigate non-credit clains, but their conplaint does not
appear to allege any instances of failure to investigate
charges of discrimnation relating to non-credit clains.
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at § 31, to his attenpts to market his organic peanut crop in
1991. A final agency action that inmpeded Cooper’s ability to
mar ket his crop, if not a credit transaction under ECOA, would
be actionable under the APA. 5 U.S.C. 88 702, 704. The

gover nnment argues, however -- and not unreasonably -- that the
del phic description of this claimin the conpl aint does not
provi de adequate notice of the nature of the claim so that

Cooper should not be allowed to pursue it. See Sinclair v.

Kl ei ndi enst, 711 F.2d 291, 293 (D.C. Cir. 1983) (allegation in

conpl aint nust give “the defendant[] fair notice of the
plaintiff's claimand the grounds upon which it rests”). The
conpl aint does not identify a final agency action that created
an obstacle to his marketing of his peanut crop. Cooper nay
have twenty (20) days fromthe filing of this menorandumto
anmend or supplement the conplaint by providing detail ed
factual allegations nore clearly stating his APA claim See

Enpagran S.A. v. F. Hof fman-La Roche, Ltd., No. 00-1686, 2001

W 761360 at *4 (D.D.C. June 7, 2001) (requiring plaintiffs to
suppl enment anended conplaint with nore detail ed factual

all egations), rev’'d on other grounds, 315 F.3d 338 (D.C. Cir.

2003). |If he fails to do so, this claimw Il be dismssed.?

3 The government also raises the argument that Cooper is
estopped fromraising any clains under the principles of res
judicata. That argunment is addressed at pp. 10-11, infra.
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Res Judicata (ClaimPreclusion) effect of the Pigford
litigation
The governnment al so noves to dism ss certain clains

under the doctrine of res judicata, or claimpreclusion, which
di ctates that

the parties to a suit and their privies are bound by
a final judgnment and may not relitigate any ground
for relief which they already have had an
opportunity to litigate--even if they chose not to
exploit that opportunity--whether the initial

j udgnment was erroneous or not. The judgnent bars
any further claimbased on the same nucl eus of

facts, for it is the facts surrounding the
transaction or occurrence which operate to
constitute the cause of action, not the legal theory
upon which a litigant relies.

Page v. United States, 729 F.2d 818, 820 (D.C. Cir. 1984)

(internal quotations and footnotes omtted); see Hardison v.

Al exander, 655 F.2d 1281, 1288 (D.C. Cir. 1981). 1In order to
i nvoke this doctrine successfully, defendant nust establish
identity of the cause of action in both suits; identity of

parties in both suits; and a final judgnent on the nerits

The government has not argued that Cooper’s “peanut
clain’ does not fall within the special statute of limtations
approved by Congress in 1998, and it is not clear fromthe
conpl ai nt whether that claimsatisfies the statute of
l[imtations. As noted in both Love, mem op. at 8, and
Garcia, nem op. of March 20, 2002, at 3 n.2, the statute of
limtations issue with regard to these clains falls under the
rubric of Fed. R Civ. P. 12(b)(1), so the governnment is free
to raise the issue at a later time, see Fed. R Civ. P.
12(h)(3).
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rendered by a court of conpetent jurisdiction. Jane Does |

through 11l v. District of Colunbia, 238 F. Supp. 2d 212, 217

(D.D.C. 2002). Res judicata “does not apply when the party
agai nst whomthe earlier decision is asserted did not have a
full and fair opportunity to litigate the claimor issue.”

Kremer v. Chem cal Constr. Corp., 456 U S. 461, 480-81 (1982)

(internal quotation and citations omtted).

The clainms of those plaintiffs who were part of the
Pigf ord class are obviously precluded by the doctrine. In
Pi gf ord, Judge Friedman certified a class consisting of “[a]ll
African Anerican farnmers who (1) farned, or attenpted to farm
bet ween January 1, 1981 and Decenber 31, 1996; (2) applied to
the United States Departnment of Agriculture (USDA) during that
time period for participation in a federal farmcredit or
benefit program and who believed that they were discrimnated
agai nst on the basis of race in USDA' s response to that
application; and (3) filed a discrimnation conplaint on or
before July 1, 1997, regarding USDA s treatnment of such farm
credit or benefit application.” Pigford, 185 F.R D. at 92.
The class was certified under Fed. R Civ. P. 23(b)(3),
t hereby all owi ng putative class nenbers to opt out of that
lawsuit. 1d. at 94. African-Anerican farmers who opted out

of Pigford are not bound by the judgnent in that case. See,
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e.g., Kyriazi v. W Elec. Co., 647 F.2d 388, 393 (3d Cir.

1981); Valentino v. United States Postal Serv., No. 77-0331,

1978 W 110 at *2 n.8 (D.D.C. June 14, 1978). On the other
hand, persons who did not opt out and who pursued their clains
under the Pigford consent decree* cannot raise clains here

that they raised, or could have raised, in Pigford. See

Peters v. Nat’'l R R. Passenger Corp., 966 F.2d 1483, 1487

(D.C. Cir. 1992) (res judicata barred new suit by plaintiff
who had not opted out of previous class action because he had
not received notice).

Eddi e W se, Dorothy Mnroe-Wse, and Matthew G ant
(who is now deceased, and whose clainms are bei ng advanced by
Gary R Grant, the executor of his estate) all opted out of
the Pigford class. Their clains are not precluded. Florenza
Grant did not opt out of Pigford. She has w thdrawn her
clainms here, and her suit will be dism ssed. Leonard C.
Cooper and Percy L. Gooch, Jr. present slightly different
probl ens. Neither of them opted out of the Pigford class, but
both submt that they were excluded fromthe class by

operation of the decisions of arbitrators in Pigford.

4 “Consent decrees generally are treated as final
judgnments on the nerits and accorded res judicata effect.”
|.AM Nat’l Pension Fund, Benefit Plan A v. Indus. Gear Maqg.
Co., 723 F.2d 944, 947 (D.C. Cir. 1983).
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If a Pigford arbitrator deened these plaintiffs
ineligible for class nmenbership under the consent decree, then
it is difficult to fathom how they could be said to be barred
frombringing their claim under the principle of claim

preclusion. See Hartman v. Wck, 678 F. Supp. 312, 324

(D.D.C. 1988) (res judicata applied “only with respect to

t hose...[who] nust...be deenmed nenbers of the...plaintiff
class [of a previous litigation]”) (enphasis in original).
Barring persons from seeking relief here when they have been
decl ared ineligible for nenmbership in the Pigford class woul d
deprive them of any opportunity to litigate their claims. Cf.

Neumann v. Vidal, 710 F.2d 856, 860 (D.C. Cir. 1983) (no res

judi cata bar when there was “no evidence that the parties had
a full and fair opportunity to litigate [their] clainms” in
prior proceeding).

I n Cooper’s case, the Pigford arbitrator has
apparently never rul ed on whet her Cooper ever applied for
credit in a fashion that passes muster under the Pigford

consent decree. See Plaintiffs’ Ex. 5.° [|f the arbitrator

> Reference to the rulings of the Pigford arbitrators do
not transformthis into a decision on sunmary judgnment, see
Fed. R Civ. P. 12(c), although these rulings are outside the
pl eadi ngs. The Court is “allowed to take judicial notice of
matters in the general public record, including records and
reports of admnistrative bodies and records of prior

-10 -



deci des agai nst Cooper, he will be excluded fromthe Pigford
class and will be allowed to pursue his claimhere. The
nmotion to dism ss Cooper’s ECOA clainms will be denied, pending
further action by the Pigford arbitrator. Cooper’s “peanut
claim” described supra at 6, was dism ssed by the Pigford
arbitrator as not “cognizable as either a credit or a benefit
cl ai m under the Consent Decree.” Plaintiffs’ Ex. 5 at 6. He
had no fair and full opportunity to litigate that claimin
Pigford, and claimpreclusion will not bar the claimhere.
Gooch will also be permtted to pursue his clains
here, if it is ultimtely determ ned that they are not within
the scope of the Pigford class claim (Gooch also presents
clai ms based on events that allegedly took place after the
dates that limt the Pigford class, see Conplaint at  38.
Those credit claims may go forward here, regardl ess of whether
or not Gooch is ultimtely determ ned to be a nenmber of the
Pi gf ord cl ass, because Gooch could not pursue those clainms in

the Pigford case. See Stanton v. D.C. Court of Appeals, 127

F.3d 72, 79 (D.C. Cir. 1997) (“Litigation of the validity of

one past course of conduct is not the sane claim

l[itigation without triggering the conversion requirenment.”
Jane Does | through 111, 238 F. Supp. 2d at 216 (interna
quotation omtted); see Phillips v. Bureau of Prisons, 591
F.2d 966, 969 (D.C. Cir. 1979); Baker v. Henderson, 150 F.
Supp. 2d 13, 15 (D.D.C. 2001).
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as...litigation over the validity of simlar conduct occurring
after the acts covered by the initial litigation”) (interna
citations omtted).® |Indeed, in approving the Pigford consent
decree, Judge Friedman suggested that Pigford class nenbers
woul d be free to file new cases based on | ater acts of

di scrim nation and encouraged themto do so. See Pigford, 185

F.R.D. at 112.

Finally, the governnment noves to dism ss those of
plaintiffs’ class clains that overlap with Pigford.”~
Plaintiffs appear to argue that they should be allowed to
mai ntain class clainm that woul d enconpass cl ai r8 nade by
Pigford class nmenbers who did not opt out of that litigation,
because the Pigford consent decree provides no forward-I| ooking

injunctive relief, see Pigford, 185 F.R D. at 110.8

® Gooch’s clainms of failure to investigate will be
di sm ssed, for previously nentioned reasons.

" The discussion of class clains nmight be nore
appropriately had when plaintiffs nove to certify the cl ass.
The specific issue of class claimpreclusion due to Pigford is
appropriately dealt with here, however, w thout prejudice to
either side’ s position on class certification, so that
plaintiffs may adjust the definition of the class they seek to
represent.

8 Fromthe face of the conplaint, Gooch is the sole naned
plaintiff who can be said to have nade any credit
di scrimnation claimthat postdates the Pigford tinme period.
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Pigf ord cl ass menbers who did not opt out may not
pursue clainms for injunctive relief here. Under the
“transactional” approach of res judicata, which is followed in

this Circuit, see US. Indus., Inc. v. Blake Constr. Co.,

Inc., 765 F.2d 195, 205 (D.C. Cir. 1985), once a claim*®is
brought to a final conclusion, all other clains arising out of
t he sanme transaction or series of transactions are barred,

even...if seeking a different renmedy.” Yoon v. Fordham Univ.

Faculty & Adm n. Retirenment Plan, 263 F.3d 196, 200 (2d Cir.

2001) (internal quotations omtted) (discussing transactional

approach under New York |aw); accord Lundborg v. Phoenix

Leasing, Inc., 91 F.3d 265, 270 (1st Cir. 1996); see

Rest at ement (Second) of Judgments § 24(1) (1982).°

° Plaintiffs cite Stanton for the proposition that
“[l]litigation of the validity of one past course of conduct is
not the sane ‘claim as...litigation challenging a rule in
anticipation of its possible application to sinmilar events
occurring or expected to occur after the earlier lawsuit.”

127 F.3d at 79 (citations omtted). However, the Second
Circuit case primarily relied on by Stanton, lnteroceanica
Corp. v. Sound Pilots, Inc., 107 F.3d 86 (2d Cir. 1997),
actually held that plaintiffs were not precluded from bringing
a claimbased on ship voyages that were identical but that
occurred subsequent to voyages that had been the subject of
previous litigation, because the subsequent voyages
constituted a separate transaction fromtheir predecessors.
107 F.3d at 90. Nowhere do either Stanton or [nteroceanica
suggest that one could bring successive suits based on the
exact sane transaction but seeking different relief.
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Res Judicata (ClaimPreclusion) as to Nellie D. Chanbl ee

The governnment noves to dism ss the claimof Nellie
D. Chanbl ee on the ground that she has previously filed two
conplaints in federal district court concerning the same | oan
servicing claimas to which she seeks relief here. 1In the
conpl ai nt, Chanbl ee all eges that her |ocal Farners Home
Adm ni stration (FnmHA) office discrimnated against her in 1989
on the basis of her gender when it suspended her |oan
servicing application and request for net recovery buyout.
See Conmplaint at  46. In May 1990, Chanblee filed an
adm ni strative appeal with the National Appeals Division
(NAD), seeking review of the suspension of her |oan servicing
request. NAD responded in June 1990 by inform ng Chanbl ee
that it was suspendi ng her appeal. Chanblee sued in the
Eastern District of North Carolina for an order requiring NAD
to hear her appeal. She |ost on summary judgnment, see

Chanmbl ee v. Espy, 907 F. Supp. 152, 154 (E.D.N. C. 1995), but

prevailed in the Fourth Circuit, see Chanblee v. Espy, 100

F.3d 15, 18 (4th Cir. 1996). On remand, NAD confirnmed the
suspensi on of Chanbl ee’s | oan servicing application, and she
sued again, challenging the suspension as arbitrary and
capricious. See Plaintiffs’ Ex. 2. This time Chanbl ee

prevail ed on summary judgnent, and, on October 12, 1999, the
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district court ordered USDA to direct the Farnmer’s Service
Agency to consider her |oan servicing application on its
merits. See Plaintiffs’ Ex. 3.

There is no question that Chanblee's clainms in this
suit arise fromthe same “nucleus of facts,” Page, 729 F.2d at
820, as the clainms nade in her previous suits; all three suits
are based on the 1989 suspension of her application for |oan
servicing and a net recovery buyout.? However, it is
guesti onabl e whet her Chanbl ee coul d have rai sed the
di scrim nation clainms she raises here in her initial suit, as
that suit sought to have the governnent process her
adm ni strative appeal, so any other clains made at that tinme
may have been deened premature. Furthernore, Congress had not
yet tolled the statute of limtations for discrimnation
claims against the USDA at the time she filed her first suit.
Nei t her had Congress tolled the statute of |limtations when

Chambl ee filed her second suit, in 1997, so she could not have

 In plaintiffs’ response to the notion to dism ss,
Chanmbl ee argues that she is actually seeking relief for
“ongoi ng acts of discrimnation that have been perpetuated
agai nst Ms. Chanblee from 1988 to the present.” The
conpl ai nt, however, focuses only on the 1989 suspensi on,
concluding with the statenent that “Chanblee clainms that the
suspensi on of her | oan servicing application and request for
net recovery buyout was in violation of FnHA
regul ati ons...denyi ng her equal protection under |aw because
she is a woman....” Conplaint at | 46.
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brought her current clainms for relief then, either. As she
has never had a fair and full opportunity to litigate her

discrimnation clains, they will not be dism ssed now.

Title VI Cainms

Title VI of the Civil Rights Act of 1964 provides
that “No person in the United States shall, on the ground of
race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected
to discrimnation under any program or activity receiving
Federal financial assistance.” 42 U S.C. § 2000d. The
statute defines “program or activity” as the operations of
departnents, agencies, instrunentalities, and other sectors of
state or |l ocal governnents; colleges and certain public
systens of education; |ocal educational agencies and school
systens; certain corporations and other private organi zations;
and other entities established by a conbination of two or nore
of the nentioned entities. 42 U S.C. 8§ 2000d-4a. This
conprehensi ve definition does not include the operations of
the federal governnment and its agencies, and, indeed, the
casel aw recogni zes that a plaintiff my not bring suit under
Title VI for prograns maintained directly by federal agencies.

See Wlliams v. dickman, 936 F. Supp. 1, 5 (D.D.C. 1996)
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(“Title VI does not apply to prograns conducted directly by

federal agencies”) (internal citation omtted); Soberal-Perez

v. Heckler, 717 F.2d 36, 38 (2d Cir. 1983) (“Title VI...was

meant to cover only those situations where federal funding is
given to a non-federal entity which, in turn, provides
financial assistance to the ultimte beneficiary”); Marsaw v.

Trail blazer Health Enters., LLC 192 F. Supp. 2d 737, 750

(S.D. Tex. 2002) (“Title VI does not apply to prograns

adm ni stered directly by a federal agency”); J. & L. Parking

Corp. v. United States, 834 F. Supp. 99, 104-05 (S.D.N. Y.
1993) (plaintiff had no cause of action under Title VI with

regard to programs adm ni stered directly by federal
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governnment) . Therefore, plaintiffs’ clains under Title Vi

must be di sm ssed.

Demand for a Jury Tri al

The government’s notion to strike plaintiffs’ demand
for a jury trial will be granted. “It has |long been settled
t hat the Seventh Amendnent right to trial by jury does not
apply in actions against the Federal Governnent,” Lehman v.
Nakshi an, 453 U. S. 156, 160 (1981), except when “Congress has
affirmatively and unanbi guously granted that right by statute”
Id. at 168 (enphasis supplied). Congress has not

affirmatively and unanmbi guously granted the right to jury

1 The case cited by plaintiffs to rebut the argunment

that Title VI does not apply to progranms operated directly by
the federal governnment, Hills v. Gautreaux, 425 U.S. 284
(1974), is not to the contrary; the discrimnatory public
housi ng program at issue in that case was adm nistered by the
Chi cago Housi ng Authority, not by a federal agency. See
Hills, 425 U. S. at 286-87.

Plaintiffs al so make nention of the fact that
regul ati ons applicable to USDA “emanate from Title VI and its
progeny.” These regul ations do indeed “effectuate the
provisions of Title VI,” 7 CF.R 8 15.1(a), but specifically
say that no person may be subjected to discrimnation “under
any program or activity of an applicant or recipient receiving
Federal financial assistance fromthe Departnent of
Agriculture or any Agency thereof.” 1d. Rather than hel ping
plaintiffs, this | anguage augnments the government’s position
that a Title VI claimcould be brought against the recipient
of USDA funds but not the USDA or any of its agencies
t hensel ves.
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trial to persons bringing suit against the federal governnent

under ECOA. See 15 U.S.C. 8 1691 et seq.

Motion to Stay Proceedings

Def endant noves to stay these proceedings in |ight
of the fact that the female naned plaintiffs here, as well as
the putative class of female farmers in this case, overlap
with the putative class in Love, where a notion for class
certification is pending. Plaintiffs do not dispute that it
is within the Court’s power and discretion to issue such a
stay, but they argue that the Court should, in weighing the
interests of the parties in the application of a stay,
consi der the advanced age of many of the nanmed plaintiffs.

The Court is sensitive to the fact that many of
these plaintiffs are elderly, and that they have been waiting
for their discrimnation clainms to be resolved for many years.
Mor eover, certain naned plaintiffs here -- African-Anerican
farnmers who opted out of the Pigford class -- will not be

affected by the potential certification of the Love class, and

staying the case as to these plaintiffs m ght be
di sadvant ageous to them However, neither is the Court
willing to allow this case to advance on its nerits while the

Love class certification is being determ ned. Therefore, the
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nmotion for a stay will be granted, but plaintiffs have the
option of seeking to bifurcate this case into two separate
cases -- one consisting of putative Love class nenbers, and
the other consisting of plaintiffs unaffected by Love.
Kok kK Kk kK K K

For the reasons set forth above, it is this 31st day
of March 2003 ORDERED that all clainms made under the APA are
di sm ssed except for Leonard Cooper’s “peanut claim” Cooper
has 20 days to supplenment the conplaint by setting forth
specific allegations showi ng that his “peanut clain is
actionabl e under the APA; if he fails to do so, that claim
will be dism ssed.

It is further ORDERED that all clainms of
di scrim nati on because of USDA's failure to investigate
conplaints are dism ssed.

It is further ORDERED that all clains made by
Fl orenza Grant are di sm ssed.

It is further ORDERED that the motion to dismss
Leonard Cooper’s clains is denied pending the Pigford
arbitrator’s decision on his Pigford class eligibility. |If
Cooper is deened a proper Pigford class nenmber, all of his
claims save for his “peanut claint (if it has not been

di sm ssed) will be dism ssed.
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It is further ORDERED that the notion to dism ss
Percy Gooch’s clainms is denied pending the Pigford
arbitrator’s decision on his Pigford class eligibility; if
Gooch is deened a proper Pigford class nenber, all of his
clainms save for his post-Pigford credit discrimnation clains
will be dism ssed.

It is further ORDERED that the motion to dismss
Nel l'i e Chanblee’s clainms is denied.

It is further ORDERED that all clains made under
Title VI are dism ssed.

It is further ORDERED that plaintiffs’ demand for a
jury trial is stricken

And it is further ORDERED t hat the governnment’s
notion for a stay is granted, provided, however, that

plaintiffs may nove to bifurcate this case as set forth above.

JAMES ROBERTSON
United States District Judge
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