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This action concerns a request nmade by plaintiff pursuant
to the Freedom of Information Act ("FOA"), 5 U S.C. § 552
(2000) and the Privacy Act ("PA"), 5 U.S.C. 8§ 552a (2000).
Currently before the Court are the defendant's notions to
dismiss or, in the alternative, for summary judgment.! For
t he reasons stated bel ow, defendant's notions are granted.

l.
At the time plaintiff filed his conplaint, plaintiff, who

is proceeding pro se, was a federal prisoner in Texas. On

1As the passage of tine has served to render several of the
m scel | aneous notions filed by the parties noot, the Court will not address
those nmotions in this Menorandum Qpinion, although it will issue rulings on
themin the order that acconpani es this opinion.

Plaintiff mstakenly filed a "Response to Defendant's Answer and
Qpposition to Request to Dismiss and Request for Affidavits," in which he
sought to require the defendant to file its dispositive notions by February
20, 2001. As this pleading was not itself a notion, and as the dates stated
in the pleading have passed, the Court will not address this pleading further
in this opinion or in the Order that acconpanies this opinion.



April 14, 1999,2 plaintiff submtted a FO A/ PA request to the
def endant seeking "all records in agency files located in the
FBI's Lexington, Kentucky Field Ofice[]" related to his
crimnal case, which the plaintiff designated case nunber 3-
97-CR-254-P. Conplaint ("Conpl.") at 23 Defendant's Motion
to Dismss or, in the Alternative, for Summary Judgnent
("Def.'s Mot. 1I"), Exhibit ("Ex.") A (FO A/ PA request from
James Tayl or to Federal Bureau of Investigation ("FBI") dated
April 12, 1999). This request was forwarded by the FBI to its
Loui sville, Kentucky Division office on May 24, 1999, where

t he responsive docunents were ultimately | ocated and a
processi ng nunber was assigned to plaintiff's request. Conpl.
at 2. Plaintiff sent a letter to the FBI on June 24, 1999,
inquiring as to the status of his request and in response
received a letter fromthe FBI's Louisville, Kentucky office
dated June 30, 1999, stating that, due to the |arge vol ume of

requests, his request could not be acted upon for "several

’2In his conplaint, plaintiff states that his request was dated April 24,
1999. However, the governnent states that this request was dated April 14,
1999. The actual letter, attached as Exhibit A to Defendant's Mdtion to
Dismss or, inthe Aliternative, for Summary Judgnent ("Def.'s Mt. I"), is
dated April 12, 1999, and was notarized by a notary public on April 14, 1999.
The Court therefore finds that it is appropriate to conclude that the request
was made on April 14.

SReferences to "Conpl." are to the conplaint filed by plaintiff in this
action on Novenber 7, 2000, which was entitled "Petition to Enforce D sclosure
of Requested FO A/ PA Non- Exenpt Docunents."



months.” 1d. Plaintiff received a second letter, again from
the FBI's Louisville Ofice, on July 27, 1999, which indicated
that the FO A/ PA information he sought had been | ocated but
was "too vol um nous” to be processed at the Louisville office,
and had been forwarded to FBI headquarters in Washi ngton, D.C.
Id.

On August 10, 1999, plaintiff sent another letter to the
FBI, wherein he attenpted to narrow his request to records
"relating to James Tayl or, Conpetitive Edge Personnel
Services, North Atlantic Consultants G oup and Omi cron
Corporation.” 1d. at 2-3. A response to this request was
received by plaintiff on Septenber 9, 1999, fromthe FBI's
Washi ngton, D.C. headquarters, stating that there were in
excess of 25,000 pages responsive to this second request and
as a result there would be a delay in processing the request.
Id. at 3. In an effort to obtain expedited conpliance with
his request, plaintiff again sought to narrow his request by
sending a letter to the FBI on Septenber 14, 1999, in which he
requested only the FD 302 reports that would be responsive to
his initial request.# |d. Defendant responded to this third

request in a letter dated October 7, 1999, stating that there

“A FD-302 is "a formthat contains information froman interview and is
mai ntained in an investigative file." Def.'s Mdt. |, Declaration of Scott A
Hodes ("Hodes Decl. 1") { 37.



were 375 docunments responsive to this request and that this
request had been placed on the "' small' track to process[ing]
and would be forthcomng." 1d.°

On May 12, 2000, plaintiff received in excess of 150
pages of FBI 302's, which was "significantly | ess than the
nore than 375 previously referred to in the FBI's previous
correspondence.” [d.® Plaintiff alleges that over 75 percent
of the information had been redacted by the defendant based on
"standard, but unsubstantiated and unexpl ai ned, bl anket
FO A/ PA Exenptions."” |d. Defendant asserts that it w thheld
the information pursuant to PA Exenption (j)(2) and FO A
Exenmptions (b)(7)(C) and (b)(7)(D). See Def.'s Mt. I,

St atenment of Material Facts in Support of Defendant's Motion
for Summary Judgment ("Def.'s Stmt. ") § 15.

Plaintiff sent a letter to the Departnment of Justice's
("DQAJ") O fice of Information and Privacy ("O P') on August
10, 2000, adm nistratively appealing the extent of the
di scl osure, and on Septenber 2, 2000, plaintiff sent an

expanded FO A/ PA request to the FBI. Conpl. at 3-4. After no

5K'n a letter to plaintiff dated February 12, 2001, the FBI inforned him
that although it had initially estimated there were in excess of 375 pages of
docunents, "the actual hand count totaled 190 pages." Def.'s Mt. |, Ex. S
(Letter to Janes Taylor from FBl dated February 12, 2001).

6Def endant states that 190 pages were released to plaintiff. Def.'s
Mot. |, Statenment of Material Facts in Support of Defendant's Motion for
Summary Judgrment ("Def.'s Stnt. ") ¢ 15.



response was received, plaintiff sent another letter to the
O P on October 2, 2000, adm nistratively appealing the
apparent denial of his Septenmber 2, 2000, request. [|d. at 4.
By letter dated February 12, 2001, FBI headquarters inforned
plaintiff that, as a result of his adm nistrative appeal, al
190 pages had been re-processed and additional information was
being released. Def.'s Stm. | § 19.7 Information was again
wi t hhel d, however, pursuant to PA Exenption (j)(2) and FO A
Exenmption (b)(7)(C). I1d.

Plaintiff filed his conplaint in this Court on Novenber
11, 2000. Plaintiff then filed a Proposed Scheduling Order
and Request for Vaughn i ndex® on March 26, 2001, to which
def endant filed an opposition. On June 14, 2001, defendant
filed its initial notion for summary judgnent. Plaintiff
filed his opposition to this motion on July 3, 2001. 1In his
opposition to defendant's notion, plaintiff raised the issue
of his expanded FO A request that was made on Septenber 2,
2000, which he had pled in his conplaint. Upon review ng the
conpl ai nt defendant conceded that a fair reading of the

conplaint included plaintiff's allegations regarding the

“I't is not clear fromthe parties' pleadings or the Hodes decl arations
exactly what additional information was released to plaintiff.

8See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cr. 1973).
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"Expanded Second FO A" request. As a result of the vol uni ous
nature of the "Expanded Second FO A" request, defendant filed
a Motion for an Open Anerica Stay on August 17, 2001.
Plaintiff opposed the FBI's motion for the stay, and on August
27, 2001, plaintiff filed a nmotion for settlenent, seeking to
limt his "Expanded Second Request"” to solely enconpass "any
crimnal record or crimnal case history including any
cooperating informant or w tness agreenents on Janes Roark and
M chael Whitis." On COctober 25, 2001, defendant filed its
Motion for Sunmmary Judgnent as to Plaintiff's Narrowed Freedom
of Information Act Request("Def.s' Mot. I1"), to which
plaintiff filed an opposition.?
1.

The court may grant summary judgnment when there is no
genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law. Fed. R Civ. P. 56;

Celotex Corp. v. Catrett, 477 U.S. 317, 321-23 (1986). In

resolving a notion for summary judgnent, all reasonable
i nferences that may be drawn fromthe facts before the court

nmust be drawn in favor of the non-noving party. Anderson v.

9The Court issued an order to plaintiff on Novenber 7, 2002, instructing
himthat he could file a supplenental response to defendant's notions, in
accordance with the dictates of Fox v. Strickland, 837 F.2d 507 (D.C. Gr.
1988) and Neal v. Kelly, 963 F.2d 453 (D.C. Cr. 1992). Plaintiff filed a
suppl emental response to defendant's notion to disniss or alternatively for
summary judgnent on Novenber 19, 2002.




Liberty Lobby, Inc., 477 U S. 242, 255 (1986). In determ ning

whet her sunmary judgnment in a PA/FO A case is appropriate, the
Court nust conduct a de novo review of the record. 5 U S.C §
552(a)(4)(B). The defendant agency has the burden of

justifying the w thhol ding of requested docunents. Depart nment

of Justice v. Reporters Comm for Freedom of the Press, 489

U S. 749, 755 (1989); Beck v. Dep't of Justice, 997 F.2d 1489,

1491 (D.C. Cir. 1993) (citations omtted).
A.

Def endant filed its first notion to dismss, or, in the
alternative for summary judgnent, on June 14, 2001.'° This
noti on addresses plaintiff's request which, by letter dated
Septenber 14, 1999, was |limted solely to the FD-302s. Def.'s
Stm. | § 11.

As al ready stated, defendant produced to plaintiff 190
pages of responsive materials, which are redacted. Def.'s
Mot. I, Def.'s Stnt. I § 15. 1In its notion, defendant argues
that it has properly withheld information contained in the FD

302's pursuant to PA Exenption (j)(2) and FO A Exenpti on

10Because t he defendant acknow edges that this first notion did not
address plaintiff's second request that was nade in his letter dated Septenber
2, 2000, for all records pertaining to hinself, in accordance with defendant's
request, the Court will treat this initial notion as a partial notion for
summary judgnent. See Defendant's Reply to Plaintiff's Qpposition to
Def endant's Motion to Dismiss or, in the Alternative for Sunmary Judgnent and
Second Request for Vaughn Index (Def.'s Reply) at 2.
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(b)(7)(C). Def.'s Menorandum of Points and Authorities in
Support of Defendant's Modtion to Dism ss or, in the
Alternative, for Summary Judgnment ("Def.'s Mem 1") at 4. |In
addi ti on, defendant argues that the declaration of Scott A.
Hodes, Acting Unit Chief, Freedom of Information-Privacy Acts

Section, O fice of Public and Congressional Affairs, FB

Headquarters, ("Hodes Decl. |I") suffices as its Vaughn i ndex.
ld. at 6-7. In plaintiff's opposition to defendant's noti on,

he argues that the defendant's notion fails to address his
expanded request and that the Hodes Declarati on does not
suffice as a Vaughn index. Plaintiff's Opposition to
Def endant's Mdtion to Dismss or, in the Alternative for
Summary Judgnent and Second Request for Vaughn Index ("Pl.'s
Opp' n") at 1-2.'' For the reasons that follow, the Court
concl udes that the agency has wholly satisfied its burden
regarding plaintiff's FD-302 request, and therefore grants the
def endant's nmotion for partial summary judgment regarding this
aspect of plaintiff's request.

1. Defendant's Vaughn | ndex

As indicated, defendant argues that the Hodes decl aration

Y1n his opposition, plaintiff also makes arguments concerning the
defendant's failure to address plaintiff's second, expanded FO A request.
Because the defendant has filed a separate notion addressing plaintiff's
second request, the Court will address the argunents raised by plaintiff
regarding that request later in this opinion.
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suffices as its Vaughn index for plaintiff's FD 302 request.
Plaintiff takes exception with this position.

In a letter dated COctober 7, 1999, defendant initially
informed plaintiff that there were approximtely 375 docunents
that were relevant to plaintiff's FD 302 request. Hodes Decl.
| 9 16; Def.'s Mot. | Ex. M (Letter to James Taylor from FB
dat ed October 7, 1999). However, in a letter to plaintiff
dated February 12, 2001, the FBI informed plaintiff that
al though it had estimted that there were over 375 pages of
docunments responsive to his FD 302 request, "the actual hand
count totaled 190 pages."” Def.'s Mdt., Ex. S (Letter to Janes
Tayl or from FBI dated February 12, 2001). The Hodes
decl aration states that all of the docunents, being a part of
the FBI's Central Records System ("CRS"), were all "exenpt
from di scl osure under [PA] Exenption (j)(2)." Hodes Decl. I 1
33. The records were however, processed pursuant to the FO A
eval uated for segregability, and all egedly redacted where
appropriate. Def.'s Mem at 17-18.

The District of Colunbia Circuit has held that an agency
nmust provide a "detailed justification" in support of any
claims of exenption with "adequate specificity." Vaughn, 484
F.2d at 826-27. For exanple, an agency contendi ng that

certain parts of a docunent are exenpt could satisfy this



standard "by forrmulating a system of item zing and i ndexing
that would correlate statenents made in the Government's
refusal justification with the actual portions of the
docunent."” 1d. at 827. The defendant has submtted to the
Court the 190 pages produced to plaintiff in their redacted
form Def.'s Mot. | Ex. T. Next to each redaction, defendant
has i ndi cted which one of six potential categories the
redacted information falls into:
(b)(7)(C)-1: Names of FBI Special Agents.
(b)(7)(C)-2: Nanmes and/or identifying data of
third parties who provided information to the FBI
(b)(7)(C)-3: Nanmes and/or identifying data
concerning third parties nmerely nmentioned
(b)(7)(C)-4: Nanmes and/or identifying data of
third parties who were of investigative interest
to the FBI.
(b)(7)(C)-5: Names and/or identifying data
regardi ng Non- FBI Federal Governnment Enpl oyees
(b)(7)(C)-6: Names and/or identifying data
regardi ng State Governnent Enpl oyees
Hodes Decl. § 31.

The Court finds, as further discussed below, that the
Hodes declaration, in conjunction with the annotated copies of
the 190 redacted pages that were produced to plaintiff,
provide a sufficient basis for the Court to ascertain whether

the redactions were |legally appropriate and therefore qualify

as a sufficient Vaughn i ndex. See Keys v. United States Dep't

of Justice, 830 F.2d 337, 349 (D.C. Cir. 1987) (holding

gover nnent al agency's Vaughn i ndex was sufficient where it

10



subm tted declarations that "describe[d] in detail the
contexts in which all the documents were collected[,]" and
contained "a copy of every docunent, in redacted form that
appellant received . . . and two lengthy affidavits discussing

the redactions."); Hinton v. Dep't of Justice, 844 F.2d 126,

129 (3d Cir. 1988) (stating, in dicta, that although there is
"no set formula for a Vaughn index[,] . . . the least that is
required, is that the requestor and the trial judge be able to
derive fromthe index a clear explanation of why each docunent
or portion of a docunent withheld is putatively exenpt from

di sclosure") (citations omtted). Therefore plaintiff's
request for a Vaughn index is denied because the index has

al ready been provided.

2. Docunments wi thheld pursuant to Privacy Act Exenption

(1)(2)

The defendant argues that the docunents requested by
plaintiff are wholly exenpt under PA Exenption (j)(2), 5
U.S.C. 8 552a(j)(2). That exenption provides, in part:

The head of any agency may pronul gate rul es

: to exempt any system of records within

the agency from any part of this section .

if the system of records is-—-
(2) maintained by an agency or conponent
t hereof which perforns as its principal
function any activity pertaining to the
enforcement of crimnal laws . . . and which
consists of . . . (B) information conpiled
for the purpose of a crimnal investigation,
i ncluding reports of informants and

11



i nvestigators, and associated with an
identifiable individual . . .[??]

Def endant mai ntains, as stated in one of the Hodes
decl arations, that the "records at issue in this matter are
contained in the FBI's Central Records System ("CRS") and
pertain to crimnal |aw enforcenent investigations." Def.'s
Mem | at 12; Hodes Decl. | § 33. Specifically, the file
containing information responsive to plaintiff's request
(196B-LS-64843) "concerns the FBI's Fraud I nvestigation of
plaintiff and other third parties as well as Conpetitive Edge
Personnel Services, Inc., Onmcron Hol di ngs Corporation and
Mail Services Unlimted." Hodes Decl. I  28. Plaintiff does
not di spute the location or nature of this information.
Therefore, the Court concludes that the docunents are wholly

exenpt under PA exenption (j)(2). See Tamayo v. Dep't of

Justice, 932 F. Supp. 342, 344 (D.D.C. 1996) (holding that
crimnal |aw enforcement records sought by plaintiff were
exenpt fromdisclosure. "[T]he Privacy Act confers no right of
access to the records at issue, as they have been exempted
from di scl osure pursuant to subsection (j)(2) . . . as

i mpl emrented by 28 CF.R 8 16.96 . . . as to the FBI[.]");

Hatcher v. Dep't of Justice, 910 F. Supp. 1, 2-3 (D.D.C. 1995)

12The FBI's investigation systenms have al so been exenpted by the
Department of Justice in regulations found at 28 CF. R § 16. 96.

12



(holding that the plaintiff's crimnal case files were exenmpt
fromdisclosure. "The Attorney General has pronul gated rul es
exenpting these records fromthe Privacy Act's access

provi sions. Therefore, they are not subject to disclosure

under the Privacy Act."); Whittle v. Mdschella, 756 F. Supp.

589, 595-96 (D.D.C. 1991) (holding that redactions nade "to
protect the identities of FBI agents, and both the identities
of, and the information supplied by, confidential informants
[was proper]. This information was conpiled in furtherance of
a crimnal investigation and is therefore within Exenption
j(2).").

However, although the systemin which the records are
| ocated is exenpt, the particular records that were redacted
"are only exenpt to the extent that their contents are
protected by an explicit exenption.” Whittle, 756 F. Supp. at
595 (citation omtted). Therefore, the Court nust next
det erm ne whet her the docunents are protected by the agency's

claimed FO A exenption. 1d.
3. Docunents wi thheld pursuant to FO A Exenption
(b) (7) (O
5 US . C 8§ 552(b)(7)(C) exenpts from discl osure
records or information conpiled for |aw

enf orcenent purposes, but only to the extent
that the production of such | aw enforcenment

13



records or information . . .(C) could

reasonably be expected to constitute an

unwar ranted i nvasi on of personal privacy .
FO A Exemption (b)(7)(C) is designed to protect "from
mandat ory di sclosure records or information conpiled for |aw
enf orcenment purposes to the extent that disclosure could
reasonably be expected to constitute an unwarranted invasion
of personal privacy." Hatcher, 910 F. Supp. at 3. An agency
may only justify its withholding of information pursuant to
"Exenmption [(b)(7)] if: (1) the records were created as part
of an investigation related to the enforcenent of federal |aws
and (2) that investigation was within the agency's | aw
enf orcenent authority.” Wittle, 756 F. Supp. at 593 (citing

Pratt v. Webster, 673 F.2d 408, 420-21 (D.C. Cir. 1982)).

Sati sfaction of Exenption (b)(7)'s first requirement is
met where an agency "identif[ies] a particular individual whom
it was investigating and the connection between that
i ndi vidual and an alleged violation of federal law " 1d.
(citing Pratt, 673 F.2d at 420). In this case, the Hodes
decl aration satisfies that requirement as it affirms that the
file containing docunents responsive to plaintiff's request
"concerns the FBI's Fraud Investigation of plaintiff and other
third parties as well as Conpetitive Edge Personnel Services,

I nc., Omcron Hol dings Corporation and Mail Services

14



Unlimted." Hodes Decl. | § 28. See Wiittle, 756 F. Supp.
at 594 (holding that the first prong of the Exenption 7 test
was satisfied where the records at issue had been "created as
part of the investigation arising out of the plaintiff's

al |l egations that federal |aws had been broken . . . Indeed,
the plaintiff concedes that these records were created as part

of a crimnal prosecution."); Wllians v. FBI, 822 F. Supp

808, 812 (D.D.C. 1993) (holding that agency made its

"threshold showing to assert Exenption (b)(7) . . . [where]
the records . . . arose froman investigation related to the
enf orcenent of federal law . . . [and which] was rationally

related to the Defendant's | aw enforcenent duties.").

The second requirenment of Exenption (b)(7), i.e., that
the investigation was within the agency's | aw enforcenent
authority, is also satisfied here, as the FBlI is "authorized
to investigate the alleged violations of federal |aws."
VWhittle, 756 F. Supp. at 594. The Hodes decl aration states
that the "FBlI's authority to conduct [the investigation of
plaintiff and other third parties] is Title 18, United States
Code, Section 1343." Hodes Decl. I § 28 n.3. Plaintiff does
not dispute this authority and the Court concludes that the
FBI unquesti onably had the authority to conduct the

investigation at issue. See Wittle, 756 F. Supp. at 594

15



(holding that the FBI satisfied its showing that it was

aut horized to conduct the investigation at issue where it
"identifie[d] several sources for its authority to investigate
the plaintiff's allegations.").

Next, "the FBlI nust ordinarily show that in each case the
particul ar subsection of Exenption 7 was properly clained."
VWhittle, 756 F. Supp. at 594. The defendant has submitted to
the Court for its inspection the 190 pages produced to
plaintiff in their redacted form Def.'s Mdt. | Ex. T. Next
to each redaction, defendant has indicted which of six
potential categories the redacted information falls under:

(b)(7)(C)-1: Nanmes of FBI Special Agents.
(b)(7)(C)-2: Names and/or identifying data of
third parties who provided information to the FBI
(b)(7)(C)-3: Nanmes and/or identifying data
concerning third parties nmerely nentioned
(b)(7)(C)-4: Names and/or identifying data of
third parties who were of investigative interest
to the FBI.
(b)(7)(C)-5: Nanmes and/or identifying data
regardi ng Non- FBI Federal Government Enpl oyees
(b)(7)(C)-6: Names and/or identifying data
regardi ng State Governnent Enpl oyees
Hodes Decl. | { 31.
"Exemption 7(C) insulates fromrel ease records whose
di scl osure coul d reasonably be expected to constitute an
unwar ranted i nvasion of privacy. . . . As the term unwarranted
i nplies, Exenption 7(C) requires the Court to bal ance the

public interest in disclosure against the privacy interests

16



involved." Whittle, 756 F. Supp. at 595 (citing Senate of

Puerto Rico v. United States Dep't of Justice, 823 F.2d 574,

587 (D.C. Cir. 1987)). It is the plaintiff's burden to
denonstrate "the substantial and conpelling nature of the
public interest to be served by disclosure.” 1d.

The Court finds that the information was properly
withheld fromthe plaintiff. "Exenption (b)(7)(C) was
asserted to protect the identities of and personal information
about third party individuals, special agents, governnent
enpl oyees and | ocal | aw enforcenment personnel who partici pated
in the investigation and prosecution of the Plaintiff."

Hat cher, 910 F. Supp. at 3. Likewise, in this case, the Hodes
decl aration clearly delineates the categories of persons whose
identities and other identifying characteristics, such as
soci al security nunbers and addresses, were redacted in order
to protect the individuals' rights to privacy. These types of
redacti ons conport with the purpose for which exenption
(b)(7)(C) was designed and therefore the Court concl udes that
the redacted material has been properly withheld. See

Reporters Comm, 489 U. S. at 766 (noting that FO A s

provi sions, that provide for "deletion of identifying
references and di sclosure of segregable portions of records

with exenpt information deleted, reflect a congressional

17



under st andi ng that disclosure of records containing personal
details about private citizens can infringe significantly

privacy interests."); see also Tanmayo, 932 F. Supp. at 344

(hol ding that the defendant agencies properly "invoked
Exenmption 7(C) of the FOA to protect the identities of:
agents and support personnel of the FBI, DEA, and the Custons
Servi ce; nonfederal |aw enforcenent officers nentioned in
records of the DEA and Custons Service; and third parties of
investigative interest to the FBI, DEA, and the Custom
Service."); Hatcher, 910 F. Supp. at 3 (holding records that
"pertain[ed] to the investigation and prosecution of Plaintiff
and others for narcotics-related offenses[,]" was exenpted
from di scl osure pursuant to exenption (b)(7)(C)); WIIlians,
822 F. Supp. at 812-13 (holding that records containing the
names and identities of persons involved in crimnal

i nvestigation were exenpt fromdisclosure. "'Exenption 7(C)
af fords broad privacy rights to suspects, w tnesses, and

investigators' in crimnal investigations."); Albuguerqgue

Publ'g Co. v. Dep't of Justice, 726 F. Supp. 851, 855 (D.D.C.
1989) (holding that docunents related to surveillance

conducted during a drug investigation that contained 'nanes,
addresses, and phone nunmbers which would reveal the identity

and di scl ose informati on about persons who were inplicated,

18



i nvol ved or associated with' the surveill ance" were exenpt
from di scl osure pursuant to Exenption 7(C)).

The Court is mindful that it nust "balance the public
interest in disclosure against the privacy interests involved"

in determ ni ng whet her disclosure should be nade. Dunkel berger

v. Dep't of Justice, 906 F.2d 779, 781 (D.C. Cir. 1990) (when

appl ying Exenption (7)(C), court nmust "first identify the
privacy interests at stake . . . [and] second, the court nust
identify the public interest in disclosure."); Wiittle, 756 F.
Supp. at 595. It is clear to the Court that the individuals
referenced in the docunents at issue have a clear interest in
not having their identities revealed. See Hodes Decl. | 91
36-44, discussed infra, at 19. Plaintiff, however, argues
that the information should be disclosed because there is a
strong public interest in disclosing the infornmation because
it could be Brady Material and would assist plaintiff in his
“filings in crimnal court for the northern district of Texas
regarding Brady violations."*® Pl.'s Supp. at 2. The Court is

not unsynpathetic to plaintiff's desire to obtain such

Bplaintiff is referencing the Supreme Court case of Brady v. Maryland,
373 U. S. 83 (1963), which inposes an i ndependent obligation on the governnent,
i.e., prosecutors, to disclose to crimnal defendants, like plaintiff, in
connection with their crimnal cases, any potentially excul patory information
the governnent has in its possession. Plaintiff has proffered nothing of
subst ance that even suggests that the government has not conplied with this
constitutional obligation.

19



information, if it exists, although it is clear that the

di sclosure would not be in the public's interest but rather in
plaintiff's private interest. See Beck, 997 F.2d at 1491
("The Supreme Court has defined the public interest against

whi ch the protected privacy interests are to be bal anced as
"the citizens' right to be informed about what their

governnment is up to.'") (citations omtted); Burke v. Dep't of

Justice, No. Civ.A 96-1739, 1999 W. 1032814, at *4 (D.D.C.
Sept. 30, 1999) ("The courts have consistently refused to
recogni ze any public interest in disclosure of information to
assi st a convict in challenging his conviction.") (citations
omtted); WIlians, 822 F. Supp. at 813 (stating that there
was no public interest in the disclosure of docunents
pertaining to a crimnal investigation of plaintiff where
“[t]he information contained in the withheld portions of the
rel evant docunents will not 'shed [] light on an agency's

performance of its statutory duties . and was not
'probative of an agency's behavior or performnce.’

Absent evidence of such agency m sconduct, an agency need not
di scl ose the nanmes and identifying descriptions of individuals
supplying information to the agency in the | aw enforcenment

context.") (enphasis in original) (citations omtted);

Al buguerque Publ'g Co., 726 F. Supp. at 856 (holding that

20



there was no conpelling public interest in disclosure of
docunments pertaining to surveillance conducted in regards to
drug investigation where plaintiff sought to learn 'the
conplete truth' about what happened. "[P]laintiff is not
primarily interested in DEA's conduct with respect to its
investigation . . . but rather in the information DEA obtained
about these individuals and their activities . . .").

"G ven the substantial privacy interests in the
information withheld in this case, the public interest in
di scl osure of the identity of the individuals nust be great in
order to justify the release of the information." See
WIlliams, 822 F. Supp. at 813. The Court concl udes that no
public interest exists in this case sufficient to outweigh the
privacy interests at stake. As stated in the Hodes
decl arati on, disclosure of the information sought could result
in harassnent, or even bodily injury, to those who are sought
to be protected. Hodes Decl. | T 36-44. Particularly with
regard to the redacted information provided by confidenti al
informants, | aw enforcenent's and the public's interest lie
with the ability to obtain confidential information |eading to
crim nal prosecutions, which could be hanpered if individuals
feared that their identities could be |ater revealed. See

WIilliams, 822 F. Supp. at 813 (holding that w thhol di ng of
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i nformati on pursuant to Exenption 7(C) was justified where the
i nformation contai ned the nanes of w tnesses, suspects, and
other third parties involved in a crimnal investigation.
"Qbviously, any individual who participates in a |aw

enf orcenent investigation has a strong privacy interest in
keepi ng his or her nanme, together with any details that would
tend to identify the individual, fromthe public view");
Wittle, 756 F. Supp. at 595 (holding that w thhol ding of

i nformati on pursuant to Exenption 7(C) was warranted where
"the Court d[id] not perceive[] any public interest that would
be served by the disclosure of the names of confidential
informants, the information they provided, or the nanmes of FBI
agents who investigated the matter."). And, it is significant
to note that if the redacted information contains excul patory
i nformati on, defendant, through its prosecution arm had an

i ndependent constitutional obligation to produce it to the
plaintiff during the course of his prosecution. See footnote
13, supra. The Court has no reason to believe that a
transgression of this obligation has occurred. For these
reasons, the Court grants defendant's Motion for Parti al
Summary Judgnent regarding plaintiff's request for FD 302's

related to his investigation.
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In his conplaint, plaintiff references his "successive,
expanded FO A/ PA [r]equest” that he submtted to the FBI on
Sept enber 2, 2000. Conpl. at 4. |In this request, plaintiff
sought the investigative file pertaining to hinself;
correspondence fromhinself or North Atlantic Consultants or
referring to hinself; any wire tap or other electronic
surveillance or conputer data gathered regarding plaintiff or
North Atlantic Consultants; and any crim nal records
pertaining to James Roark and M chael Whitis, including any
cooperating informant or witness agreenents. Plaintiff's
Opposition to Defendant's Mtion for an Open Anerica Stay
("PlI."s Stay Opp'n"), Ex. B (Letter to FBI from Janes Tayl or
dat ed September 2, 2000).

On August 17, 2001, the defendant filed a notion for an
Open Anerica Stay, in which it requested that the Court stay
any proceedings regarding plaintiff's lawsuit until June 30,
2004, to pernmit the "FBI to process and rel ease the
approxi mately 25,000 pages of docunents responsive to the
plaintiff's second request for docunents concerning hinself,
prepare a Vaughn index and to draft a dispositive notion."
Def endant Federal Bureau of Investigation's Mtion for an Open
America Stay ("Def's Stay Mot.") at 2. Plaintiff filed an

opposition to this notion on August 27, 2001, in which he

23



stated that "all the [d]efendant . . . . had to do [was]
communi cate with the [p]laintiff to narrow the request.”
Pl."'s Stay Opp'n at 2. On the sane day he filed his
opposition to the defendant's request for a stay, plaintiff
filed a Motion for Settlenent in which he stated that he would
agree to limt his request to "any crimnal record or crimnna
hi story, including any cooperating informnt or wtness
agreenents on Janmes Roark, and M chael Whitis."* Plaintiff
sought production of this information no | ater than October 1,
2001. 1d. On Cctober 25, 2001, defendant filed a reply to
plaintiff's notion for settlenent in which it agreed to the
narrowi ng of plaintiff's request, however, the defendant
continued to maintain that the information sought by plaintiff
was still exenpt under the FO A and PA. Defendant's Reply to
Plaintiff's Motion for Settlement at 1. Defendant filed its
second motion for summary judgnent regarding plaintiff's
narrowed request on the sanme date.

In its Mdtion for Sunmary Judgnent as to Plaintiff's

Narr owed Freedom of Information Act Request ("Def.'s Mot.

“plaintiff has filed several notions for settlenment in which he
requests essentially the same infornmation. These other notions are stanped by
the Clerk's office as being filed on Novenber 13, 2001, and August 13, 2002.
I'n his August 13, 2002, Revised Mdttion for Settlement, plaintiff narrowed his
request for information regarding "any crimnal record or crinmnal history as
it relates to fraud, insurance fraud, arson, and theft on James Roark, and
M chael Witis."
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I1"), the defendant states that it "neither confirnms nor

deni es the existence of the requested information.” Def.'s
Mot. I, Statement of Material Facts Not in Genuine Dispute
("Def.'s Stnt. 11") 9 10. Defendant states, however, that if

any such information does exist, "the information would be
wi t hhel d pursuant to 5 U S.C. 8 552(b)(6), (b)(7)(CO,
(b)(7)(D) and 5 U.S.C. § 552a(b)." 1d.
In pertinent part, the PA provides that:
No agency shall disclose any record which
is contained in a system of records by any
means of comruni cation to any person
except pursuant to a witten request by, or
with the prior witten consent of, the
i ndi vidual to whomthe record pertains, unless
di scl osure of the record woul d be-
(2) required under section 552 of
this title.[19]
The PA "prohibits the FBI from disclosing informati on about a
living third party without a witten privacy waiver, unless
FO A requires disclosure.” Burke, 1999 W. 1032814, at *3. In
this case, because plaintiff has not provided the witten
consent of either M. Roark or M. Whitis, the agency was

prohi bited fromdisclosing the information plaintiff sought,

unl ess di sclosure was required pursuant to the FOA. 1d.

15The Act provides twel ve exception categories, however, the Court will
only address the FO A exception, as none of the other exceptions are
applicable to plaintiff's situation.
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The Court nust therefore address whether the docunents
requested by plaintiff are exenpted under the FOA A
prelimnary issue nust be addressed first, however, regarding
t he adequacy of the agency's response. 1In its response to
plaintiff's request, the FBI has neither confirmed nor denied
t he exi stence of docunents responsive to plaintiff's request.
Such a response, in which an agency neither confirns nor
deni es the existence of responsive records, is called a d omar

response!s. Benavides v. Drug Enforcenment Admin., 976 F.2d

751, 752 (D.C. Cir. 1992); Burke, 1999 W 1032814, at *5.

This type of response is appropriate where "nmenbers of the
public may draw adverse inferences fromthe nmere fact that an
individual is nmentioned in the investigative files of a
crimnal |aw enforcenment agency."” [|d. (citation omtted).
VWhere a request is nade solely for | awenforcenent files, "the
agency may sinply 'Gomarize' (i.e., refuse to confirmor deny
whet her such files exist as to the third party)." 1d.

(citation omtted).' Plaintiff's request having been limted

16The response is titled for the secret United States government ocean
vessel, the Hughes d omar Explorer, "which was the subject of records sought
ina FOA request." Burke, 1999 W 1032814, at *5 n.8 (citing Phillippi v.
CA 546 F.2d 1009 (D.C. Gr. 1976)); Benavides v. Drug Enforcenent Admin.,
976 F.2d 751, 752 (D.C. Gr. 1992).

"The Court notes that, as stated in the fourth Hodes declaration, there
are four instances when the FBI "will deemthat the subject of a third party
request has either lost or waived nost, if not all, of the otherw se inherent
(conti nued. . .)
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to | aw enforcenent investigative files, the FBI properly
refused to either confirmor deny the existence of the records
plaintiff seeks to obtain.

The Court need not address all of the defendant's
proffered exenptions, as it concludes that the records are

clearly exenpt under FO A Exenption 7(C).'® See Reporters

Comm, 489 U. S. at 762 n.12 ("Because Exemption 7(C) covers
this case, there is no occasion to address the application of

Exenption 6."); Dunkel berger, 906 F.2d at 780-81 (affirm ng

district court's grant of summary judgnent to defendant agency
on the basis of FO A Exenption 7(C) and not addressing the

agency's clai ned exenption under FO A Exenption 6 because the

7(...continued)
privacy interests.”" Def.'s Mit. Il, Ex. A (Fourth Declaration of Scott A
Hodes) ("Hodes Decl. 1V') § 13. These instances are when:

(a) the subject of a request is deceased,
(b) the subject has provided a notarized

aut hori zation (privacy waiver) allow ng the
rel ease of information to the requester;

(c) the Departnent of Justice has previously
officially acknow edged the existence of
records, or (d) the requester denonstrates
that the public's interest in the disclosure
out wei ghs privacy interests.

8ln addition to claimng the applicability of the PA and FO A Exenption
7(0, the FBI clainms that the docunents at issue are al so exenpt under FO A
Exenption 6, which protects "personnel and nedical files and sinmilar files the
di scl osure of which would constitute a clearly unwarranted invasion of
privacy[,]" 5 U S.C 8§ 552(b)(6) and FO A Exenption 7(D), which protects
docunents that "could reasonably be expected to disclose the identity of a
confidential source . . .[,]" 5 US. C 8 552(b)(7)(D).
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district court did not base its ruling on Exenption 6).
"Under Exenption 7C, records or information conpiled for
| aw- enf orcenent purposes are protected from di scl osure
whenever such disclosure 'could reasonably be expected to
constitute an unwarranted invasion of personal privacy.'"
Bur ke, 1999 W. 1032814, at *4 (quoting 5 U.S.C. 8§ 552(b)(7)).
The records plaintiff seeks, nanely, "[a]lny crinm nal record or
crimnal history . . . on James Roark, and M chael \Whitis"?®
are precisely the sort of docunents that have routinely been

held to be protected from di scl osure under Exenption 7(C).

See Reporters Comm, 489 U. S. at 762-63 (holding that "rap

sheet" i.e., crimnal records, of third party was protected
from di scl osure under Exenption 7(C). "Because events
summarized in a rap sheet have been previously disclosed to
t he public, respondents contend that [the third person]'s
privacy interest in avoiding disclosure of a federal

conpil ation of these events approaches zero. W reject
respondents’' cranped notion of personal privacy."); Burke,
1999 WL 1032814, at *4 (holding that FBI properly neither

confirnmed or denied the existence of | aw-enforcenment records

19The Court's hol di ng enconpasses plaintiff's revised request, wherein
he sought "[a]ny crimnal record or crimnal history as it relates to fraud,
insurance fraud, arson, and theft, on James Roark, and M chael Witis."
Plaintiff's Revised Motion for Settlenent.
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pertaining to third parties and that such records were

protected under Exenption 7(C)); Al buquerque Publ'g Co., 726

F. Supp. at 855 (holding that records pertaining to
surveill ance conducted regarding drug investigation were
exenpted from di scl osure pursuant to Exenption 7(C).

"Reporters Committee and decisions in this Circuit indicate

t hat individuals have a substantial privacy interest in
information that either confirnms or suggests that they nmay
have been subject to a crimnal investigation.") (citations
omtted).

Again, in determning the applicability of FO A Exenption
7(C), the Court is cognizant that it nust bal ance the privacy
interests of the third parties against any public interest
t hat m ght be served by disclosure.? Wittle, 756 F. Supp. at
595. "In determ ning whether a privacy interest exists in
records related to | aw-enforcenent agencies, it is well
established that 'the nmention of an individual's name in a | aw

enforcement file will engender comment and specul ati on and

20ln his Reply to Defendant's Response to Mdtion for Settlenent,
plaintiff asserts that he "has the nanes of the individuals and the
information as to their whereabouts, including phone nunbers. The
[pllaintiff's fam |y menbers have known these individuals for sone tinme now "
However, it is well established that "[t]he fact that the requestor m ght be
able to figure out sonme or all of the individuals' identities through other
neans, or the fact that their identities have already been discl osed, does not
dimni sh their privacy interests in not having the documents disclosed."
Burke, 1999 W. 1032814, at *4 (citing Wisberg v. Dep't of Justice, 745 F.2d
1476, 1491 (D.C. QOr. 1984)).
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carries a stigmatizing connotation.” Burke, 1999 W. 1032814,
at *4 (citations omtted) (holding that investigative records
pertaining to third parties were protected from di scl osure by
FO A Exenption 7(C)). And, simlarly, it is clear that the
public's interest in disclosure "is not furthered . . . by

di scl osure of information about individuals "that is
accumulated in . . . governmental files but that reveals
little or nothing about an agency's own conduct."”

Al buguer que, 726 F. Supp. at 855. Therefore, the Court nust

once again conclude that there is no public interest
sufficient to override the substantial privacy interests at
stake if the information were discl osed.

Finally, plaintiff repeatedly asserts that this Court
shoul d conduct an in canera inspection of the docunents at
i ssue "to determ ne whether such records or any part thereof
shall be wi thheld under any of the [statutory] exenptions."”
Plaintiff's Suppl emental Response to Defendant's Motions to
Dism ss or Alternatively for Summary Judgnment ("Pl.'s Supp."),
Affidavit of Janes E. Taylor ("Taylor Aff.") 1 3 (citations
omtted). Plaintiff cites as authority for his position

Al buguerque Publ'g Co., 726 F. Supp. at 857, where the court

found it necessary to conduct an in camera review. In

Al buguerque Publ'g Co., the court found in canera inspection
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necessary for the limted purpose of review ng docunents

wi t hhel d by the agency on the basis of FO A Exenption 7(E),
which "pertains to investigative techniques and procedures
generally unknown to the public.” 1d. However, the

Al buguer que Publ'g Co. court found such review necessitated by

the fact that the agency had provided the court "with
insufficient information about the nature of the techniques[]"
at issue. 1d. Significantly, the court upheld the agency's
wi t hhol di ngs pursuant to FO A Exenptions 7(C) and 7(D) w thout
an in canera inspection.

The Court finds that no such inspection is warranted
here. The defendant's declaration and its Vaughn index
sufficiently provide the Court with information about the
nature of the w thheld docunents and the redactions, and thus
no in canera review is needed to further assist the Court in

deci di ng whet her disclosure is required. See Hatcher, 910 F.

Supp. at 3 (denying requestor's request for in canmera review

of withheld and redacted docunents where the "Vaughn | ndex .
and . . . affidavit . . . adequately describe[d] the

wi t hhel d docunents and redactions, the clained exenptions and

t he reason why such exenptions are applicable.

Therefore, no in camera inspection [was] necessary.").

(citation onmtted). Because the agency in this case has
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provided the Court with sufficient justification for its

cl ai med exenption, the Court finds that no in camera review is
warranted. Accordingly, plaintiff's request for in canera
review i s denied.

SO ORDERED on this 1st day of April, 2003.32

Reggi e B. Wal ton
United States District Judge

Copi es to:

James Eugene Tayl or

Seagovill e Federal Correctional Institution
2113 North Hi ghway

P. O. Box 9000

Seagoville, TX 75159

Wneva Johnson

U.S. Attorney's Ofice
555 Fourth Street, NW
Washi ngton, DC 20001

21An order consistent with the Court's ruling acconpanies this opinion.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JAMES EUGENE TAYLOR

Plaintiff,

U. S. DEPARTMENT OF

)
)
|
V. ) Civil Action No. 00-2688 (RBW
|
JUSTI CE, )
)

Def endant .

In accordance with the Menorandum Opi nion that is being
i ssued contenporaneously with this Oder, it is hereby

ORDERED t hat plaintiff's Proposed Scheduling O der and
Request for Vaughn Index [#7] is denied as nmoot. It is
further

ORDERED t hat defendant's Mdtion to Dism ss or, in the
Alternative, for Summary Judgnment [#11] is granted. It is
further

ORDERED t hat Defendant's Mtion for an Open Anerica Stay
[#21] is denied as nmoot. It is further

ORDERED that plaintiff's Mdtion for Settlenment [#24] is
denied. It is further

ORDERED t hat Defendant's Mtion for Summary Judgnment as
to Plaintiff's Narrowed FO A Request [#34] is granted. It is

further



ORDERED that plaintiff's Revised Mdtion for Settlenent
[#36] is granted in part and denied in part. The Court wll
permt plaintiff tolimt the scope of his request as
i ndi cated. However, the Court denies plaintiff's request for
in canera review of the material. It is further

ORDERED t hat Defendant's Mtion for a Protective Order
[#39] is denied as noot.?2 It is further

ORDERED that Plaintiff's Mdtion for Settlement [#40] is

deni ed.

SO ORDERED on this 31st day of March, 2003.

Reggi e B. Walton
United States District Judge

Copi es to:

Janmes Eugene Tayl or

Seagovil |l e Federal Correctional Institution
2113 North Hi ghway

P. O. Box 9000

Seagoville, TX 75159

Wneva Johnson

U.S. Attorney's Ofice
555 Fourth Street, NW
Washi ngton, DC 20001

22A copy of this pleading could not be |located in the Court's chanber
file or the Clerk's official file. Defense counsel was contacted and asked to
submit another copy to the Court's chanbers, which she failed to do within the
tine requested. As the Court is granting summary judgment to the defendant
regarding all aspects of plaintiff's conplaint, it finds that any pending
noti ons have been rendered noot.



