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MEMORANDUM OPINION

Plaintiff General Electric Company ("GE") and defendants the United States
Environmental Protection Agency and its administrator, Christine Todd Whitman (collectively
"EPA"), are before the Court on EPA's motion to dismissor for summary judgment. GE raises a
broad constitutional challenge to section 106 of the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA" or "the Act"), 42 U.S.C. 8 9601 et seq., and seeks a
declaratory judgment that section 106, 42 U.S.C. 8 9606, in tandem with sections 107(c)(3) and
113(h), 42 U.S.C. 88 9607(c)(3), 9613(h), creates a regime that violates the Due Process Clause of
the Fifth Amendment. Amended Complaint at § 1.

EPA urges dismissal of GE’s action on the ground that section 113(h) postpones judicial
review of any challengesto EPA action under CERCLA -- including constitutiond challengesto
the statute itself -- until EPA seeksto enforce its remedial actionsin court. Even if thereis

jurisdiction to review GE's challenge at thistime, EPA contends that these sections of CERCLA do



not violate GE’s due process rights. EPA also argues that GE’ s challenge constitutes a facial
attack on CERCLA that cannot prevail because there are circumstances in which the challenged
provisions plainly could be applied in a constitutional manner.

GE countersthat it is not seeking pre-enforcement review of any specific EPA order, which
it concedes would be barred until EPA seeks enforcement in court, nor isit pursuing apurely facial
challenge to CERCLA. Rather, GE assertsthat it is challenging the constitutionality of
CERCLA'’s statutory scheme as "interpreted and applied” generally by EPA. Asaresult, GE
contends that the jurisdictional bar under section 113(h) does not apply here.

Asto the merits, GE argues that CERCLA's provisions violate due process by faling to
provide a hearing and other procedural safeguards before EPA issues an administrative order
requiring remediation of a hazardous waste site. GE notes that if onerefuses to comply with an
administrative order, one risks considerable penalties, including punitive damages; alternatively,
EPA may complete the remediation itself, and then seek recovery of its costs, plus treble damages,
from the non-complying party. And even if one complies with a cleanup order, one can only seek
reimbursement of expenses from EPA in court once EPA determines the siteis completely
remediated, which is often severd yearslater. Thus, GE contends, there is no assurance that there
will be a prompt post-order hearing in court. Moreover, GE maintainsthat EPA issues such
orders, without hearings or other procedural safeguards, even when there is no emergency
warranting immediate remediation. GE contends that CERCLA thus amounts to a coercive regime
that creates a"Hobson's choice" for parties faced with section 106 orders under CERCLA: comply
with EPA's order without receiving a hearing on EPA's proposed remedy, or refuse and risk stiff

and mounting penalties.



Upon consideration of the pleadings, the briefing (including briefs by amicus curiae),* oral
argument, and the entire record herein, the Court finds that, in light of section 113(h), it does not
have subject matter jurisdiction over GE's broad, pre-enforcement constitutional challenge to
CERCLA. Because this Court concludes that section 113(h) barsjudicial review at thistime, the
Court does not address the merits of GE's due process claim. Therefore, the Court grants EPA’s
motion to dismiss.

BACKGROUND

L. The CERCLA Framework
Congress designed CERCLA "in response to the serious environmental and health risks

posed by industrial pollution.” United Statesv. Bestfoods, 524 U.S. 51, 55 (1998). Asits name

implies, CERCLA is"acomprehensive statute that grants the President broad power to command

government agencies and private parties to clean up hazardous waste sites." Key Tronic Corp. V.

United States, 511 U.S. 809, 814 (1994). Also known as the Superfund law, CERCLA provides
the President (typically through the Administrator of EPA) with extensive authority to enforce the
cleanup provisions of the Act. CERCLA requires that sites contaminated by toxic wastes be
abated and cleaned up expeditiously by, or at the expense of, "those responsible for the hazardous

condition." Control Data Corp. v. S.C.S.C. Corp., 53 F.3d 930, 936 (8" Cir. 1995). "These actions

typically require private parties to incur substantial costs in removing hazardous wastes and
responding to hazardous conditions." Key Tronic, 511 U.S. at 814. Those subject to liability for

cleanup orders under CERCLA are referred to as "potentially responsible parties,” or PRPs. See

! Amicus briefs were filed with the Court by the Natural Resources Defense Council, Inc.,
Hudson River Sloop Clearwater, New Y ork Rivers United, Riverkeeper and Scenic Hudson, the
Chamber of Commerce of the United States, Washington County CEASE, Inc., and the
American Chemistry Council.
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42 U.S.C. 8 9607(a). In order to be effective, CERCLA authorizes EPA to address contaminated
sites without first having to undergo judicial review of issues relating to liability or the adequacy

of the cleanup remedy. See Boarhead Corp. v. Erickson, 923 F.2d 1011, 1019 (3" Cir. 1991); 42

U.S.C. § 9613(h).
The Act "allow[s] the EPA to undertake direct removal or remedial action to protect the
public health or welfare or the environment when it determines that release of a hazardous

substance poses an imminent and substantia danger." Barmet Aluminum Corp. v. Reilly, 927 F.2d

289, 290-91 (6™ Cir. 1991). CERCLA contemplates two distinct kinds of clean-up actions arising
under its statutory framework: removal actions and remedia actions. See 42 U.S.C. 88 9601(23)-
(24). Removal actions, which occur before remedial action is undertaken, are short-term actions
taken to halt any immediate risks posed by hazardous wastes, and often involve actions to study,
monitor, evaluate, clean up and otherwise "prevent, minimize, or mitigate damage to the public
health or wefare or the environment.” 1d. 8 9601(23). Remedial actions are more permanent
remedies and measures taken to clean up contamination, actions "taken instead of or in addition to
removal actions." 1d. § 9601(24). Remedial actions include investigation, testing, storage,
abatement, confinement, repair, excavation, dredging, relocation, incineration, "and any
monitoring reasonably required to. . . protect the public health and welfare and the environment.”
Id.

Hazardous waste sites that pose the greatest danger to public health and the environment
are listed on the National Priorities List (NPL). See Ohiov. EPA, 838 F.2d 1325, 1327 (D.C. Cir.
1988). Siteslisted on the NPL "are considered the leading candidates for cleanup financed by the

Superfund program.” Washington State Dep't of Transp. v. EPA, 917 F.2d 1309, 1311 (D.C. Cir.

1990); seedso 42 U.S.C. § 9605(a)(8)(B). EPA haslisted at least three sites on the NPL with
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respect to which EPA considers GE to be a PRP or otherwise liable under CERCLA. See
40 C.F.R. Pt. 300, App. B. Before EPA can propose remedies for site deanup and abatement,
information is obtained, data gathered, remediation investigated, and alternative options
considered. See 40 C.F.R. 88 300.430, 300.5. Moreover, before EPA selects aremedy, the public,
the community, neighbors, interested parties, and all PRPs have several opportunitiesto comment
(in writing and at hearings) on the proposed remedy. Id. at § 300.430(f).

Section 122 of CERCLA authorizes EPA to initiate negotiations with PRPs to "alow [for

the] expedient and efficient settlements of potential liability." Dravo Corp. v. Zuber, 13 F.3d

1222, 1227 (8" Cir. 1994); 42 U.S.C. § 9622. If negotiations fail, one option under CERCLA for
cleaning a hazardous waste site is for EPA to perform the remediation itself, usng money taken
out of the Superfund established by Congress. EPA would then bring an action in federal district
court under section 107 of CERCLA to recover its costs from parties responsible for the
contamination. See 42 U.S.C. 88 9607(a)(4)(A), 9611(a). Given the limited funds available in the
Superfund in relation to the enormity of the hazardous waste problem nationwide, cost recovery

actions under section 107 are critical for replenishing the Superfund. See Solid State Circuits, Inc.

v. EPA, 812 F.2d 383, 388 (8" Cir. 1987).

On the other hand, section 106 allows EPA to order parties to clean a site contaminated
with hazardous waste, and to file acivil action infederal didrict court to compel a party to comply
with EPA's proposed remedy. 42 U.S.C. 8 9606(a). The section 106 administrative orderslie at
the heart of GE’ s due process challenge in thiscase. See Am. Compl. § 2. Beforeissuing a
section 106 order, however, EPA must determine "that there may be an imminent and substantial
endangerment to the public health or welfare or the environment because of an actual or threatened

release of ahazardous substance from afacility." 42 U.S.C. § 9606(a). Giventhe imminent nature

-5-



of the potential danger to the public welfare and the environment, CERCLA does not require EPA
to provide a hearing prior to issuing a section 106 order. Under the penalty provision of section
106(b), any person who, "without sufficient cause,” willfully violates a section 106 order, or fails
or refuses to comply with such an order, may be fined up to $27,500 for each day the violation or
non-compliance continues -- avery strong incentive to encourage quick compliance. Id. §
9606(b). Inaddition, under section 107, a party who fails to comply with a section 106 order also
faces the possibility of punitive damages up to three times "the amount of any costs incurred by the
[Superfund] as aresult of such failure to take proper action.” 1d. 8 9607(c)(3).

But these fines and damages are not automatic; EPA must bring acivil action in digrict
court to compel compliance with its order. Even then, the district court has discretion asto
whether noncompliance warrants a fine, penalties, or punitive damages, and if so, how much. Id.
The non-complying party has the opportunity at this stage to raise all challenges to a section 106
order, including challenges to the appropriateness of EPA's selected remedy for abatement of the
site, claimsthat a party isnot liable for the site or waste, assertions that EPA failed to follow
applicable guidelines or regulations, or any other defensesto liability that may be available. This
judicia hearing occurs before any recovery costs, fines or penalties are imposed on a party. See

Barmet Aluminum, 927 F.2d a 294-96; Solid State Circuits, 812 F.2d at 389-92. Under the

statute, if the district court determines that a party had "sufficient cause” for not complying with
the order, no penalties or fines can beimposed. See 42 U.S.C. 88 9606(b), 9607(c)(3).

The scope, nature and limits of judicial review of EPA action under CERCLA areset out in
section 113. Seeid. 89613. Therelevant provision hereis section 113(h), entitled "Timing of
review,” which limits -- or more precisely postpones -- when a challenge may be brought in federal

district court to removal or remedial actions or section 106 orders issued by EPA. 1d. § 9613(h).
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Thereis, pursuant to section 113(h), no jurisdiction in federal court for such challenges except in
five enumerated circumstances: 1) when EPA brings a cost recovery action under section 107; 2)
when EPA brings an action to enforce a section 106(a) order or to recover penalties for violations
of orders; 3) when a party brings an action seeking reimbursement from EPA under section
106(b)(2); 4) in acitizen suit brought under 42 U.S.C. § 9659; or 5) when EPA brings an action
under section 106 seeking to compel aremedial action. The thrust of section 113(h) isthat one
cannot obtain pre-enforcement review of EPA orders (including section 106 orders) or EPA
response actions with respect to a contaminated site.
IL. GE’s Amended Complaint

GE contends that sections 106, 107(c)(3), and 113(h) of CERCLA work together to create a
coercive regime that denies it and other PRPs their due process right to an impartial hearing prior
to the issuance of a section 106 order. GE maintains that one subject to asection 106 order "does
not receive any prior hearing before the order becomes effective.” Am. Compl. 2. EPA’s use of
these administrative orders coupled with the threat of substantial fines and penalties, GE claims, is
"coercive" and "deprive[s] persons of their ability to challenge the propriety” of such ordersin a
timely fashion, thereby leaving "no practicd choice but to comply.” 1d. Because CERCLA allows
EPA such broad latitude, GE argues that EPA controls and manipulates the timing of any post-
enforcement review, preventing prompt review of EPA’s orders and resulting in delay that
undermines any meaningful opportunity for review, which in turn allows statutory fines and
penalties for non-compliance to amass rapidly. Id. 1 3.

The [section 106] regime thus imposes a class ¢ and unconstitutional Hobson's

choice: Either do nothing and risk severe punishment without meaningful recourse

or comply and wait indefinitely before having any opportunity to be heard on the
legality and rationality of the underlying order.



1d. 14.

Under section 107, EPA may implement its own remedy and then seek recovery of the
costs of theremediation from PRPsin federal court. Smilarly, under section 106(a), EPA may
seek an injunction in federal court requiring a person to implement the agency’ s proposed remedial
plan. GE concedes that, in both these situations, "the PRPsreceive atimely hearing in court
without being forced to do the work first and without being subject to fines and penalties." Id. |
15. However, GE contends that under section 106(a) EPA may also issue an administrative order
requiring a cleanup "without a hearing upon afinding that ‘there isimminent or substantial
endangerment to the public health or environment because of an actual or threatened release of a
hazardous substance from afacility.” 1d. 16 (quoting 42 U.S.C. 89606(a)). "It isthe use of this
unilateral order authority [pursuant to section 106] in concededly non-emergency, non-time-
sensitive situations, which is the subject of this complaint." Am. Compl. 1 16.

GE’ s amended complaint discusses three hazardous waste sites as to which EPA contends
that GE is, or may be, responsible for disposal of hazardous waste: 1) afactory building in
Hoboken, New Jersey, where GE made mercury vapor lamps in the 1920s and other lighting
products until the factory was sold in 1948; 2) two manufacturing facilities in Hudson Falls and
Fort Edward, New Y ork, where GE discharged PCBs into the Upper Hudson River well into the
1970s; and 3) Fletcher Paint Worksin Milford, New Hampshire, a now-bankrupt company to
whom GE sold Pyranol (an oil containing PCBs) from 1956 to 1968 for use in the manufacture of

paint. See Am. Compl. 11 31-47. GE's amended complaint details these waste sites and GE's

2 Section 106(a) authorizes the issuance by EPA of "such orders as may be necessary to
protect public health and welfare and the environment.” 42 U.S.C. § 9606(a); see Exec. Order
No. 12580, 52 Fed. Reg. 2923 (Jan. 23, 1987) (delegating President's authority to EPA).
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role, or lack of role, in the contamination of the sites. These sites have all been listed on the NPL.
See 40 C.F.R. Pt. 300, App. B. EPA acknowledges that these sites "are either at or near the stage
where remedial action will be selected and implemented.” Defs. Motion to Dismiss at 6.

Indeed, EPA has already issued section 106 orders to GE for removal or remediation action
at these wagte sites. On February 24, 1997, EPA ordered GE to maintain security for the Hoboken
site, provide temporary evacuation and housing for the former residents, and provide complete
maintenance for the building. Am. Compl. §33. On April 1, 1998, EPA ordered GE to demolish
the factory. Id. 34. At the Hudson River facilities, EPA has listed 40 miles of the Hudson River
on the National Priorities List as a Superfund site due to the PCBs discharged into theriver. Id.
38. GE’samended complaint states that "the EPA recently announced that it is now considering
dredging projects’ to remove the PCBsin the river, a project GE contends will take a decade and
cost hundreds of millions of dollarsto complete. 1d.. 141. GE bdieves"EPA will choose not to
implement these projects itself because of the enormous cost and technological challenges that
would beinvolved." 1d. 142. "Instead,” GE warns, "EPA will invoke CERCLA’ s unilateral
orders regime and require GE to implement a massive dredging remedy.” Id.

GE thus contends, asillustrated by these examples, that the CERCLA regimeis
unconstitutional because it permits administrative orders "without prior hearing in cases that do not
present urgent circumstances requiring immediate action,” and does not allow for a meaningful,
prompt judicial hearing once an order isissued. 1d. 154. Therefore, GE seeks a declaratory
judgment that the use of section 106 orders, in conjunction with sections 107(c)(3) and 113(h), "is
unconstitutional asviolative of due process." Id.

ANALYSIS

GE asserts federal question jurisdiction under 28 U.S.C. § 1331 asthe basis for subject
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matter jurisdiction over its constitutional challenge to CERCLA. EPA counters that pre-
enforcement challenges to EPA response actions, even if framed in constitutional terms, are
precluded under section 113(h) of CERCLA.

"Because federal courts are courts of limited jurisdiction, a plaintiff may invoke the
jurisdiction of afederal court only pursuant to a statutory grant of authority to adjudicate the
asserted clam. Moreover, when the plantiff seeks to sue the United States or an instrumentality
thereof, he may not rely on the general federal question jurisdiction of 28 U.S.C. § 1331, but must
identify a pecific statutory provision that waives the government's sovereign immunity from suit.”

Clinton County Comm’rsv. EPA, 116 F.3d 1018, 1021 (3" Cir. 1997) (en banc) (citations omitted)

(finding no subject matter jurisdiction under 28 U.S.C. § 1331 to raise pre-enforcement challenge

to section 106 order); see Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994); United

States v. Sherwood, 312 U.S. 584, 586 (1941). It iswell settled that such waivers of immunity

must be "unequivocally expressed,” United Statesv. Nordic Village, Inc., 503 U.S. 30, 33 (1992)

(quoting United States v. Mitchell, 445 U.S. 535, 538 (1980)), and are to be "congrued strictly in

favor of the sovereign,” id. (quoting McMahon v. United States, 342 U.S. 25, 27 (1951)).

Congress amended CERCLA in 1986 through the Superfund Amendments Reauthorization
Act ("SARA"), adding the timing of review provision in section 113(h) that delaysjudicial review
of any challenges to removal or remedial actions or EPA orders under section 106 until EPA seeks
to enforce its orders. Given this clear limitation on pre-enforcement judicial review, this Court
must determine whether GE's constitutional attack on CERCLA is the type of pre-enforcement
challenge that Congressintended to preclude:

In cases involving delayed judicial review of final agency actions, we shall find that

Congress has allocated initial review to an administrative body where such intent is
"fairly discernable in the statutory scheme.” Whether a statute is intended to
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precludeinitial judicial review is determined from the statute’ s language, structure,
and purpose, its legidative history, and whether the claims can be afforded
meaningful review.

Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 207 (1994) (citations omitted); see also Block v.

Community Nutrition Institute, 467 U.S. 340, 351 (1984) (presumption of judicial review of

agency actionsis overcome "whenever the congressional intent to preclude review isfairly
discernable in the statutory scheme"). Based on the language, structure, purpose, and legislative
history of section 113(h), and extensive federal case law applying it, the Court concludes that
Congress intended to preclude judicial review of GE's broad, pre-enforcement constitutional
challenge to CERCLA's administrative order regime.

I. Thunder Basin Coal Co. v. Reich

The jurisdictional analysis of GE's constitutional challenge to CERCLA isinformed by the

Supreme Court's analysisin Thunder Basin Coal Co. v. Reich. There, plaintiffs brought a due

process challenge to the Federal Mine Safety and Health Amendments Act, 30 U.S.C. § 801 et seq.
("Mine Act"). That Act requires unannounced safety inspections of the nation’s mines, and
requires that a representative of the miners be given an opportunity to participate in such
inspections. 30 U.S.C. § 813(f). Similar to CERCLA, the Mine Act gives the Secretary of Labor
broad authority to compel immediate compliance with agency ordersissued under the Act through
the use of civil penalties and sanctions. Challenges to enforcement under the Mine Act are
reviewed by the Mine Safety and Health Review Commission ("Commission™), and then by the
appropriate court of appeals. 1d. 8 816(a)(1). When mine workers sought to designate two union
officialsas their representatives for safety inspections, the mine owner brought suit in federal
district court seeking pre-enforcement injunctive relief. Raising the same "Hobson’s choice" due

process argument that GE asserts here, the mine owner contended that
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requiring [ mine operators] to challenge MSHA’ s interpretation of 30 U.S.C. 8§
813(f) and 30 CFR pt. 40 through the statutory-review process would violate the
Due Process Clause of the Fifth Amendment, since the company would be forced to
choose between violating the Act and incurring possible escalating daily penalties,
or, on the other hand, complying with the designations and suffering irreparable
harm.

Thunder Basin, 510 U.S. at 205.

The Supreme Court found that this constitutional challenge was precisely "the type
Congress intended to be reviewed within the statutory structure.” 1d. at 212. The Court thus held
that the Act precluded digtrict court jurisdiction over the owner’ s pre-enforcement claims,
including its constitutional challenge, because such claims must go to the Commission first, and
then to the court of appeals for judicial review:

Asfor petitioner’s constitutional claim, we agree that "[a]djudication of the

constitutionality of congressional enactments has generally been thought beyond

the jurisdiction of administrative agencies.” Thisruleisnot mandatory, however . .

.. The Commission has addressed constitutional questionsin previous enforcement

proceedings. Evenif thiswere not the case, however, petitioner’ s statutory and

constitutional claims here can be meaningfully addressed in the Court

of Appeals.

1d. at 215 (quoting Johnson v. Robison, 415 U.S. 361, 368 (1974)). The Court concluded that "the

Mine Act's comprehensive enforcement structure, combined with the legidlative history's clear
concern with channeling and streamlining the enforcement process, esablishes a fairly
discernable intent to preclude district court review in the present case." Id. at 216. The Court
therefore rejected the mine owner’ s attempt to circumvent the Mine Act’ s review provisions by
pre-emptively challenging the constitutionality of the Act. Id.

This case falls well within the rationale of Thunder Basin. The Mine Act and CERCLA
have similar comprehensive statutory schemes. The former contains a number of incentives"to

compel immediate compliance with the Mine Act provisions through the use of mandatory civil
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penalties, discretionary civil penalties, and other sanctions." Id. at 204. Indeed, a mine operator
who failsto comply with a citation can be assessed $5,000 per day pending compliance. |d. at 204
n. 4 (citing 30 U.S.C. 88 814(a), 815(a)). Likewise, CERCLA contains provisions which allow
EPA to compel compliance with its orders through civil penalties up to $27,500 per day of non-

compliance. See 42 U.S.C. 8 9604(e)(5)(b)(ii); see also Bedford Affiliates v. Sills, 156 F.3d 416,

427 (2™ Cir. 1998) (CERCLA "was put in place to aid the expeditious resolution of environmental
claims. To accomplish this objective Congress employed incentives for potentially responsible
parties to settle and strong disincentives for non-settling potentially responsible parties.”).

Each act streamlined respective health and safety requirements. Thunder Basin, 510 U.S.
at 211 ("The 1977 Mine Act thus strengthened and streamlined health and safety enforcement

requirements.”); E. 1. Dupont de Nemours & Co. v. Starzyk, 1990 WL 205823, * 1 (N.D. IlI., Nov.

26, 1990) ("CERCLA was passed in 1980 to streamline and strengthen the government'srole in
cleaning up hazardous waste sites."). Originally, however, both statutes were deemed inadequate
to compel compliance, and therefore Congress amended each in an effort to limit initid judicial

review and strengthen incentives for compliance. Compare Thunder Basin, 510 U.S. at 210 &

n.14 ("Under existing legislation, civil penalties were not always mandatory and were too low to
compel compliance, and enforcement was hobbled by a cumbersome review process.”) with

United States v. Colorado, 990 F.2d 1565, 1570 n. 6 (10" Cir. 1993) ("Congress anended

CERCLA in 1986 by enacting SARA after realizing that CERCLA was 'inadequate’ to address the

environmental threat presented by abandoned hazardous waste sites.” (citations omitted)).
Expedition and speed are thus critical goals for protecting each statute's respective

constituency -- miners under the Mine Act, and the public and the environment under CERCLA.

See Thunder Basin, 510 U.S. at 211 ("Concluding that 'rapid abatement of violations is essential
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for protection of miners,” Congress accordingly made improved penalties and enforcement

measures aprimary goal of the [Mine] Act."); Pritikin v. Dep't of Energy, 254 F.3d 791, 794-95

(9" Cir. 2001) ("CERCLA was enacted to protect and preserve public health and the environment
by facilitating the expeditious and efficient cleanup of hazardous waste sites."). Moreover, both
statutes allow for judicial review in federal courts, where review of agency action is governed by
similar standards. See 30 U.S.C. § 815(a)(1)-(2) (review in courts of appeals where agency action
will be uphed if "substantially supported” by the record); 42 U.S.C. 8 9613(h)-(j) (review in
district court where agency action will be upheld if not arbitrary and capricious). And like
CERCLA, the Mine Act has been construed as "preclud[ing] district court jurisdiction over [] pre-

enforcement challenge[s].” Thunder Basin, 510 U.S. at 207; see Southern Pine Associates V.

United States, 912 F.2d 713, 716 (4™ Cir. 1990) ("In 1986 Congress added a provision to CERCLA
which specifically precludes federa jurisdiction over pre-enforcement remedial action.").
Furthermore, GE and the mine owner in Thunder Basin assert essentially the same due
process chalenge to a statutory structure that precludes pre-enforcement challenges to agency
orders, yet subjects affected parties to potentidly stiff fines for non-compliance with such orders;
indeed, each complains of the specter of a coercive, intolerable "Hobson’s choice" regarding the
dilemma of either complying with an unreviewable agency order or risking stiff penalties.

Compare Thunder Basin, 510 U.S. at 218, with Am. Compl. 4. To determine whether section

113(h) of CERCLA precludesinitial review of GE's congitutional challenge, then, the Court is
guided by Thunder Basin to the statute's language, structure, purpose, and legislative history, and
to whether GE's claims can be afforded meaningful review at alater point.

I1. Section 113(h)

The "Timing of review" provision in section 113(h) statesas follows
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No Federal court shall have jurisdiction under Federal law other than under section
1332 of Title 28 (relating to diversty of citizenship jurisdiction) or under State law
which is applicable or relevant and appropriate under section 9621 of thistitle
(relating to cleanup standards) to review any challenges to removal or remedial
action selected under section 9604 of thistitle, or to review any order issued under
section 9606(a) of thistitle, in any action except one of the following [listed five
exceptions).

42 U.S.C. §9613(h).? "The CERCLA statutory scheme, as amended by SARA, merely servesto
effectuate adelay in aplaintiff’sability to have afull hearing on the issue of liability." Barmet

Aluminum, 927 F.2d a 295; see Arco Environmental Remediation, LLC v. Dep’'t of Health and

Qudlity of Montana, 213 F.3d 1108, 1115 (9" Cir. 2000).

GE claimsthat it is not challenging any specific order or removal action, but rather is
making a broad (indeed, somewhat abstract) challenge to the CERCLA statutory scheme that
somehow falls outside section 113(h):

Although GE is not here challenging any specific order issued pursuant to the

unilateral orders provisions, GE isand will continue to be deprived of its liberty and

property by reason of being forced to comply with these provisions. Accordingly,

GE seeks adeclaration by this Court sustaining GE’ s basic rights guaranteed by the

Constitution.

Am. Compl. 7. GE admitsthat it "has been avictim of and is threatened with this unilateral
ordersregime.” Id. 1 30. But although GE details at length three hazardous waste sites (each on
EPA's National Priorities List) where EPA has deemed GE to be potentially responsible or lidble

for cleanup costs, seeid. 1 30-47, it insists that it only refers to them as "examples illustrat[ing]

these unconstitutional deprivations, both existing and threatened.” 1d. at 30.

% Under section 113(b) of CERCLA, "the United States district courts shall have
exclusive original jurisdiction over al controversies arising under" CERCLA, except as limited
by sections 113(a) and 113(h). The five enumerated exceptions to the jurisdictiond bar are
enforcement or cost-recovery actions filed by EPA or by a private citizen. Thereisno
contention that any of the five exceptions apply here.
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Notwithstanding GE's ardent claim that it is not challenging specific EPA orders, itis
apparent that GE's challenge to CERCLA nonetheless falls within the section 113(h) prohibition of
"any challenges,” "in any action," to EPA removal or remedial action or to "any" section 106(a)
order.* The language of section 113(h) reflects the broad intent of Congress strictly to limit
judicia review of EPA enforcement actions or orders. Congress employed the broad term "any"
three times in section 113(h), thereby casting the prohibition on pre-enforcement judicial review in
sweeping terms.

"Section 113(h) is clear and unequivocal. It amounts to a'blunt withdrawal of federal

jurisdiction.” McClellan Ecological Seepage Situation (MESS) v. Perry, 47 F.3d 325, 328 (9" Cir.

1995) (quoting North Shore Gas Co. v. EPA, 930 F.2d 1239, 1244 (7" Cir. 1991)); Oil, Chemical

and Atomic Workers, Int'l Union v. Richardson, 214 F.3d 1379, 1382 (D.C. Cir. 2000) (same). As

the Ninth Circuit explaned, "the unqualified language of the section precludes ‘any challenges to
CERCLA Section 104 dean-ups, not just those brought under other provisions of CERCLA."
MESS, 47 F.3d at 328. Section 113(h) "explicitly states that federal courts shall not have

jurisdiction to review 'any challenge' except for those enumerated.” South Macomb Disposal

Auth. v. EPA, 681 F. Supp. 1244, 1249-50 (E.D. Mich. 1988). "It simply cannot be denied that

* Inits opposition brief, GE goesto great lengthsto recast its challenge as oneto EPA's
interpretation and application of CERCLA, see, e.q., Pl. Opp. to Def. Mot. to Dismissat 17, 53,
in an obvious effort to avoid both section 113(h)'s jurisdictional bar to challenges to specific
orders and fundamental problems with the merits of afacial challenge to the constitutionality of
CERCLA. GE'shybrid attack on a broad category of EPA ordersisto no avail, however, asthe
Court concludes that both as-applied and facid challengesto the CERCLA administrative orders
regime are covered by the section 113(h) jurisdictional limitation under the circumstances
present here, and hence GE's novel articulationisaswell. See, e.q., GDF Realty Investments,
Ltd. v. Norton, 169 F. Supp. 2d 648, 656 (W.D. Tex. 2001) ("A plaintiff can either challengeall
applications of a statute (i.e., afacia chalenge), or the statute as-applied to the plaintiff's
particular conduct -- but he cannot take the middle ground and challenge the statute as-applied to
ageneral class of activity into which his conduct also falls." (emphasisin original)).
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Congress intended to preclude all litigation which would delay, or worse, halt governmental efforts

to clean up hazardous waste sites.” Oil, Chemical & Atomic WorkersInt'| Union v. Pena, 62 F.

Supp. 2d 1, 5 (D.D.C. 1999), aff’d, 214 F.3d 1379 (D.C. Cir. 2000); see also Clinton County

Commyrs, 116 F.3d at 1024 n.1 (noting Congress's "commitment to preventing all judicial
interference with remedial actions' under CERCLA (emphasisin original)).

When Congress has purposefully employed the term "any" in other statutes, the Supreme
Court has recognized the comprehensive scope that the word suggests. In construing the language
"any property" in adrug forfeiture statute, the Court stated:

Congress could not have chosen stronger words to express itsintent that forfeiture

be mandatory in cases where the statute applied, or broader words to define the

scope of what was to be forfeited.

United States v. Monsanto, 491 U.S. 600, 607 (1989). "Read naturally, the word 'any' has an

expansive meaning, tha is, 'one or some indiscriminately of whatever kind." United Statesv.

Gonzales, 520 U.S. 1, 5 (1997) (quoting Webster's Third Int'l Dictionary); see also United States v.
James, 478 U.S. 597, 605 (1986) ("Congress choice of the language 'any damage' and 'liability of

any kind' further undercuts a narrow construction” (emphasis in original)); Affiliated Ute Citizens

v. United States, 406 U.S. 128, 151 (1972) ("by the repeated use of the word 'any™ in the statute,

the term is " obviously meant to beinclusive").?

> Courts of gopeals have also broadly construed the statutory term "any" to mean "all."
See, e.q., Flue-Cured Tobacco Cooperative Stabilization Corp. v. EPA, 313 F.3d 852, 859 (4"
Cir. 2002) ("[T]hereis no sufficient reason to give the word 'any' a meaning other than its
ordinary English usage. That meaning is: 'to any extent; in any degree; at all." This meaning has
been adopted by the courts.”) (quoting Webster's Third New Int'l Dictionary); Southern Co. v.
FCC, 293 F.3d 1338, 1349 (11" Cir. 2002) (plain meaning of "any" is"all"); In re Jove
Engineering, Inc. v. IRS, 92 F.3d 1539, 1554 (11" Cir. 1996) (statute "uses the broad term 'any"
which encompasses dl forms of orders" and "encompasses any type of order, whether injunctive,
compensdtive, or punitive") (emphasisin original).
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The sweeping nature of Congress's choice of the terms "any challenges' and "in any
action" supports the conclusion that section 113(h) precludes pre-enforcement due process
challenges to CERCLA, and specifically to the procedures available to EPA to compel compliance
with its orders. Congress "could not have chosen stronger wordsto expressitsintent . . . or
broader words to define the scope,” Monsanto, 491 U.S. at 607, of the challenges to remedial or
removal action or section 106 orders precluded under CERCLA'sjudicial review provision.

Indeed, in McNary v. Haitian Refugee Center, 498 U.S. 479 (1991), the Supreme Court reasoned

that if Congress had wanted to prohibit review of constitutional due process and procedural
challenges under the Immigration and Nationdization Act's judicial review provision, rather than
merely barring review of individual deportation orders, Congress could have used just such
"expansive language"
-- for example, by explicitly barring review of "al causes" arising under the statute. See 498 U.S.
at 494. That is precisely the type of al-encompassing language Congress has in fact employed in
CERCLA'stiming of review provision.

Thisreading of section 113(h) is supported by the legislative history. The Chairman of the
Senate Judiciary Committee, which drafted section 113(h), explained:

Thetiming of review section isintended to be comprehensive. It coversall law-

suits, under any authority, concerning the actions that are performed by EPA. The

section covers all issues that could be construed as a challenge to the response, and

limits those challenges to the opportunities specifically set forth in the section.
132 Cong.Rec. S14929 (daily ed. Oct. 3, 1986). Such an intent to prohibit review of "all lawsuits"
under "any authority," and to cover "all issues," supports the conclusion that section 113(h) bars

GE's challenge to CERCLA.

Nor can GE circumvent section 113(h) by framing its claim as a constitutional challenge
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rather than astatutory challenge. The Eleventh Circuit recently rejected the ideathat thereis
somehow a difference under section 113(h) between a constitutional and a statutory claim:

The language of section 113(h) does not distinguish between constitutional and
statutory challenges; instead, it delaysjudicial review of "any" challengesto
unfinished remedial action. . . . Because 'Congress did not add any language
[imiting the breadth of that word," . . . "any" means"all." The use of the word "any"
compels us to conclude that Congress meant to bar jurisdiction over constitutiond
challenges as well as statutory claims challenging the adequacy of aremedia plan.

Broward Gardens Tenant Assoc. v. EPA, 311 F.3d 1066, 1075 (11" Cir. 2002) (citation omitted);

see also Clinton County Comm'rs, 116 F.3d at 1026 (finding that "the plain language of 8 9613(h)

precluded the exercise of jurisdiction over a challenge to an ongoing CERCLA removal or

remedial action under any federal law" (emphasisin original)); South Macomb, 681 F. Supp. at

1249-50 (" Reading the language of § 9613(h) for its everyday meaning supports the notion that
this subsection prohibits constitutional as well as statutory challenges until the time prescribed by
the statute.").

Constitutional challengesto CERCLA brought pursuant to 28 U.S.C. § 1331 are not one of
the five enumerated exceptionsin section 113(h). In fact, other courts have ruled that pre-
enforcement due process challenges are precluded. "Most courts have flatly concluded that
because section 9613(h) bars pre-enforcement judicial review of 'any challenges to removal or
remedial actions selected,’ it also bars pre-enforcement judicial review of conditutional challenges

to CERCLA itself." Farmers Against Irresponsible Remediation (FAIR) v. EPA, 165 F. Supp. 2d

253, 262 (N.D.N.Y. 2001) (section 113(h) bars pre-enforcement First Amendment challenge).

For example, in Barmet Aluminum, the plaintiff sought injunctive relief to prevent EPA

from listing its site on aNational Priority List and asserted that "because its challenge to CERCLA

is constitutional, the general proscription against pre-enforcement review isinapplicable." 927
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F.2d at 290. Just as GE argues here, the plaintiff asserted "that this statutory prohibition applies
only to 'administrative decisions and not 'constitutional challenge]s] to the entire CERCLA
statutory scheme.™ 1d. at 292. The Sixth Circuit rejected that construction of section 113(h):
EPA arguesthat Congress passed 9613(h) to foreclose interpretations allowing pre-
enforcement review of congtitutional challenges. We agree. . . . Notably, the
statutory language of section 9613(h) does not include any explicit provision for

constitutional challenges.

1d. at 292-93; see also Broward Gardens, 311 F.3d at 1068 ("On appeal, plaintiffs do not assert that

their clams fit within any of the [five] statutory exceptions to section 113(h), but instead contend
that section 113(h) does not apply to begin with, because . . . section 113(h) does not apply to

congtitutional claims. We disagree."); Aztec Minerals Corp. v. EPA, 1999 WL 969270, at * 3 (10"

Cir., Oct. 25, 1999) (due process challenge barred because constitutional claim not within

exceptionsidentified in section 113(h)); South Macomb, 681 F. Supp. at 1251 ("Congressintended

that federa courts not have subject-matter jurisdiction to hear constitutional challengesto
CERCLA a this stage of the proceedings under the Act.").?
III.  Structure and Purpose of Section 113(h)

Of course, GE does not explicitly seek to overturn or enjoin EPA action or an EPA order,
but instead Smply seeks a declaratory judgment that sections 106, 107(c)(3) and 113(h) are
unconstitutional. If it prevails, however, then naturally it would assert that ruling as a shield to
invalidate or prevent section 106(a) orders by EPA. Thereis no doubt, then, that GE is, in effect,
attempting to invalidate EPA orders that have been or may beissued toit. The vehicle for

invalidating or preventing the enforcement of such ordersis not determinative -- rather, it isthe

® The fact that section 113(h) explicitly permits jurisdiction under 28 U.S.C. § 1332, but
makes no mention of jurisdiction under 28 U.S.C. § 1331, suggests an intentional omission by
Congress so as to preclude pre-enforcement actions based on federal question jurisdiction.
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end result sought that is critical, and here GE plainly seeks to invalidate or prevent enforcement of
EPA section 106(a) orders.” GE's due process challenge, if successful, would have the effect of
hindering (or outright preventing) EPA from enforcing orders and response actions and thereby
from ensuring the complete remediation of the three sites detailed in the amended complaint (and
arguably countless others aswell). That result would be contrary to Congress's intent in crafting
section 113(h), asit is "fairly discernable" from the structure and purpose of the statute that
Congress intended a broad, pre-enforcement constitutional challenge like GE's to be precluded.
The primary goal of section 113(h) isto prevent delays caused by legal challenges that

could slow or interrupt the cleanup of hazardous waste sites. See Barmet Aluminum, 927 F.2d at

291 (CERCLA's "primary purpose is 'the prompt cleanup of hazardous waste sites.” (quoting J.V.

Peters & Co. v. EPA, 767 F.2d 263, 264 (6" Cir. 1985)). Asthe Third Circuit has stated en banc:

The purpose of [8§ 9613(h) ] isto ensure that there will be no delays associated with
alegal challenge of the particular removal or remedial action selected under section
[9604] or secured . . . under section [9606]. Without such a provison, responses to
releases or threatened rel eases of hazardous substances could be unduly delayed,
thereby exacerbating the threat of damage to human health or the environment.

Clinton County Comm'rs, 116 F.3d a 1024 (citing H.R. Rep. No. 99-253(V), at 25-26 (1985)). "In

enacting section 113(h), '‘Congress intended to prevent time-consuming litigation which might
interfere with CERCLA's overdl goal of effecting the prompt cleanup of hazardous waste sites.”

Costner v. URS Consultants, Inc., 153 F.3d 667, 674 (8th Cir.1998) (quoting United States v. City

" Cf. United States v. Any and All Radio Station Transmission Equip., 207 F.3d 458, 463
(8" Cir. 2000) ("Whichever way it is done, to ask the district court to deci de whether the
regulationsare valid violates the statutory [review] requirements. As[we have gated], Tw]here
exclusive jurisdiction is mandated by a statute, a party cannot bypass the procedure by
characterizing its position as a defense to an enforcement action. The exclusive jurisdiction of
the courts of appeals cannot be evaded simply by labeling the proceeding as one other than a
proceeding for judicid review.") (citations omitted).
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and County of Denver, 100 F.3d 1509,1514 (10" Cir. 1996)); see Barmet Aluminum, 927 F.2d a&

293 ("Judicial review itself slows the process down.™) (quoting Schalk v. Reilly, 900 F.2d 1091,

1097 (7" Cir. 1999)). The D.C. Circuit has noted "that pre-enforcement review would be a
significant obstacle to the implementation of response actions and the use of administrative
orders." OCAW, 214 F.3d at 1382 (citing S. Rep. No. 11, 99" Congress 1, 58 (1985)). The goals
underlying section 113(h), moreover, are equally at stake whether a pre-enforcement due process
challenge seeks review of a specific EPA order or raises a broader attack on the statute:

If the court were to consder the conditutionality of CERCLA, an injunction would

have to issue to prevent any potentially unconstitutional actions from taking place.

Such injunctions are precisely the type of impediment that the preenforcement

review was meant to prohibit.

South Macomb, 681 F. Supp. at 1251.

The structure of CERCLA evidences congressonal intent to preclude a constitutional
challenge to the statute while removal or remedial action, or a section 106 order, is pending
enforcement. "On itsface, then, section 113(h) precludes contemporaneous challenges to
CERCLA deanups." MESS, 47 F.3d at 328. Allowing peripheral challenges to proceed while a
response action is pending completion or enforcement would undermine the goal of rapid
abatement of hazardous waste sites:

Section 113(h) protects the execution of a CERCLA plan during its pendency from

lawsuits that might interfere with the expeditious cleanup effort. Thisresult

furthers the policy underlying CERCLA by allowing a quick response to serious

hazards. Congress concluded that the need for such action was paramount, and that
peripheral disputes. . . may not be brought while the cleanup isin process.

1d. at 329 (emphasisin original) (citation omitted). Asthe Seventh Circuit has observed, "[t]he
obvious meaning of this statute is that when aremedy has been selected, no challenge to the

cleanup may occur prior to completion of the remedy." Schalk v. Reilly, 900 F.2d 1091, 1095 (7*"
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Cir. 1990).

One also cannot ignore the context of this litigation, and specifically GE's ongoing
interaction with EPA over remediation at several locations, especially the contentious debate over
the Hudson River cleanup. GE raises this broad challenge while three sites where EPA deems GE
to be a PRP are currently in the process of remediation. EPA has sought "voluntary performance”
by GE of aremedy that EPA selected and approved for clean-up work at the Fletcher Paint Works
sitein New Hampshire. Am. Compl. §46. GE also believes that "EPA will soon issue a unilaterd
order compelling GE to do thework." 1d. EPA has served a section 106 order on GE for
remediation of GE's former Hoboken, New Jersey, lamp factory, and has ordered GE to demolish
thefactory. Id. 134. Finaly, GE allegesthat "the EPA recently announced that it is now
considering dredging projects’ to remove PCBs from the Hudson River, a project GE contends
will take a decade and cost hundreds of millions of dollarsto complete, and as to which GE fears
"EPA will invoke CERCLA’ s unilateral orders regime and require GE to implement a massive
dredging remedy." Id. 11 41-42.2 Thefact that GE believes that EPA response actions or orders

are about to be imposed only underscores the concern that GE brings this sweeping attack on

CERCLA as an indirect means to challenge EPA's actual or imminent response actions and orders.

But as explained above, Congress's express purpose in enacting 8 9613(h) "was to 'prevent
private responsible parties from filing dilatory interim lawsuits which have the effect of slowing

down or preventing the EPA's cleanup activities." United States v. Colorado, 990 F.2d at 1576

® Infact, EPA filed its Record of Decision ("ROD") with afinal remedia plan for the 40-
mile stretch of the upper Hudson River on February 1, 2002. The plan callsfor dredging 2.65
million cubic yards of contaminated sediment, in order to remove 75,000 tons of PCBs from the
river. See ww.epa.gov/region02/news/2002/02005.htm.
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(quoting H.R. Rep. No. 253(1), 99" Cong. 2d Sess. 266 (1985)). Indeed, prematurejudicial review
"would force the EPA -- against the wishes of Congress -- to engage in 'piecemeal’ litigation” and

expend its limited resources inefficiently. Voluntary Purchasing Groups, Inc. v. Reilly, 889 F.2d

1380, 1390 (5" Cir. 1989); see also Barmet Aluminum, 927 F.2d at 293 ("The bar of

pre-enforcement review also serves other objectives, e.q., avoiding piecemeal litigation and
conserving EPA's limited resources."). Congress designed the statute to provide EPA with "the

authority and the funds necessary to respond expeditiously to serious hazards without being

stopped in its tracks by legal entanglement before or during the hazard clean-up.” Boarhead Corp.
v. Erickson, 923 F.2d 1011, 1019 (3 Cir. 1991). Permitting GE's due process challenge while
EPA seeks to clean up the Hudson River and Fletcher Paint Works sites raises the possibility of
interference with or dday of remediation plans, which isjust what section 113(h) is designed to
avoid.’

GE's constitutional attack on CERCLA isthus premature. The sitesreviewed in GE's
amended complaint have yet to befully remediated, and both the language and legislative history
of section 113(h) support the conclusion that "federal courts are deprived of subject matter
jurisdiction where remedial action has not been completed,” and "where aremedial action isto be

undertaken, no action may be brought.” Schalk, 900 F.2d at 1096. "This provision is not intended

° The extensive discovery sought by GE to support its constitutional challenge to
CERCLA isaprime example of such interference. GE has argued that its "due process claims
... cannot be resolved in the absence of afully developed record on the myriad factors posed by
the constitutional inquiries at the heart of this case. A record is thus essential to ascertain the
extent of the deprivation effected by the issuance of [administrative orders], the risk of error
inherent in the [] regime, the cost of providing a meaningful hearing to [EPA order] recipients,
and the Government's interest in failing to provide such a hearing.” Pl. Opp. to Motion to Stay
Discovery at 5. The breadth of the discovery sought by GE simply reinforces the congressional
concern that pre-enforcement litigation challenging EPA actions would burden EPA's limited
resources, redirecting time and resources away from hazardous waste remediation.
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to alow review of the selection of aresponse action prior to completion of the action.” H.R. Rep.
No. 253 (111), p. 3046. Congress made a deliberate and reasoned choice to require judicia review,
even of constitutional challenges, to await the completion of remediation or EPA enforcement
action. "EPA removal and remedia actions are designed to deal with situations involving grave
and immediate danger to the public welfare. Aswe have noted, Congress apparently concluded
that delays caused by citizen suit chdlenges posed a greater risk to the public welfare than the risk

of EPA error in the selection of methods of remediation.” Clinton County Comm'rs, 116 F.3d at

1025. Asthe Eleventh Circuit has emphasized:

CERCLA's general objective isto protect the public health and environment against
improper disposal of hazardous wastes. Section 113(h) furthers that objective by
preventing EPA remedial actions from being delayed by litigation. Given the
litigiousness of our society, the virtually limitless ability of lawyers to construct
constitutional challenges, and the protracted nature of litigation, it is not absurd for
Congress to have assigned a higher priority to the prompt cleanup of a hazardous
waste site than to the immediate adjudication of a claim challenging the remedial
action.

Broward Gardens, 311 F.3d at 1076 (citations omitted).

Permitting GE's pre-enforcement challenge would encourage other PRPs saddled with EPA
remediation orders to circumvent 113(h) by casting challenges in the same congitutional terms --
if EPA'sinterpretation and application of CERCLA is unconstitutional here, itis arguably
unconstitutional with respect to virtually any other PRP at any other hazardous waste site.’® The
purpose and structure of CERCLA and specifically section 113(h) offer strong evidence that
Congress intended to postpone challenges like GE's constitutional clam until EPA attempts to
enforce itsremoval or remedial action or section 106(a) order, or until remediation is complete.

IV.  Meaningful Review

10 GE would perhaps differentiate between emergency and non-emergency settings, but
even the latter category encompasses a potentidly vast number of sitesand PRPs.
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GE can obtain "meaningful review" of its due process challenge to CERCLA after EPA
seeks enforcement of its orders or site remediation is complete; merely delaying the constitutional

challenge will not undermine GE's ability to raiseit. Broward Gardens, 311 F.3d at 1076 n.10

("Nothing in our decision prevents these or any other plaintiffs from refiling this [constitutional
challenge] or asimilar complaint once the cleanup at the site is completed."). Several courts have
held that pre-enforcement due process challenges (similar to GE's) to other environmental statutes
-- statutes modeled on CERCLA -- can be reviewed meaningfully after EPA seeks enforcement.

See Hoffman Group, Inc. v. EPA, 902 F.2d 567, 570 (7" Cir. 1990) ("Hoffman will have an

opportunity to present any constitutional argumentsif the administrative law judge approves the
proposed EPA penalty or if the EPA seeks judicial enforcement of the compliance order.");

Southern Pines Associates v. United States, 912 F.2d 713, 716-17 (4™ Cir. 1990) ("[W]e are

persuaded that Congress meant to preclude judicial review of compliance orders under the [Clean
Water Act] just as it meant to preclude pre-enforcement review under [the Clean Air Act] and
CERCLA. . .. Southern Pines and VICO will have an opportunity to make their constitutional
arguments at any enforcement proceeding before they are subjected to any injunction or penalty.");

see also L aguna Gatuna, Inc. v. Browner, 58 F.3d 564, 566 (10" Cir. 1995) ("Judicial review of

every unenforced compliance order would undermine the EPA's regulatory authority."). So, too,
GE can obtain judicial review of itsdue process challenge before any injunctions, fines, penalties,
or punitive damages areimposed -- and hence before there is any deprivation of a property

interest. Asthe Supreme Court made clear in Thunder Basin, 510 U.S. at 215, although delayed,

constitutional challenges to statutes can still receive meaningful review in federal court after

administrative action. This holds true for GE's broad constitutional challenge to CERCLA aswell.

V. Facial Constitutional Challenges
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Seeking to bypass the clear prohibition on pre-enforcement judicial review under section
113(h), GE framesits suit as afacial constitutional challenge to provisions of CERCLA. The
federal courts of appeals, however, have rejected attempts to circumvent judicial review limitations
in other environmental statutes by raising, under 28 U.S.C. § 1331, constitutional challengesto the

statute itself. See, e.q., Nebraska v. United States, 238 F.3d 946 (8" Cir. 2001); Michigan Assoc.

of Homes and Services for the Aging v. Shaala, 127 F.3d 496 (6™ Cir. 1997); Missouri v. United

States, 109 F.3d 440 (8" Cir. 1997); Virginiav. United States, 74 F.3d 517 (4™ Cir. 1996). Indeed,

the D.C. Circuit has criticized clever plaintiffs who attempt "to short-circuit the administrative

[review] process' in a statute by casting their complaint differently. Sturm, Ruger & Co. v. Chao,

300 F.3d 867, 876 (D.C. Cir. 2002).

In Virginiav. United States, the Commonwealth of Virginia attempted to evade the Clean

Air Act'sjudicial review provision by casting its complant as a constitutional attack on the Act
itself:

The question before usin this case is whether Virginia, by framing itscomplaint as

aconstitutional challenge to the CAA, may circumvent direct review in the circuit

court under CAA 8 307(b)(1) and litigate in district court under 28 U.S.C. § 1331.

... Virginiaarguesfirst that it ‘does not seek areview of any final EPA action’;

rather, it says, its ‘congtitutional challenge is directed to the statute itself.'
74 F.3d at 522 (citation omitted). Citing Thunder Basin, the Fourth Circuit held that Virginia
could not avoid review in the court of appeals by challenging the Act's constitutionality in district
court under federal question jurisdiction: "There is ssmply no impediment to the adjudication of
constitutional issues through petitions for direct review of final agency action in the circuit courts.”
Id. at 523. Likewise, the Eighth Circuit dismissed a similar attempt. "We cannot accept the
argument that Missouri sought only to challenge the constitutionality of the statute completdy

apart from EPA action." Missouri, 109 F.3d at 441. That court reasoned:

EPA has issued five formal deficiency findings to Missouri so far under the CAA.
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Missouri seeksto nullify the effects of these actions by having the sanctions they

portend declared unconstitutional. Whileit istrue that Missouri's complaint

guestions the constitutionality of the overall sanctions scheme of the CAA, this

challengeis not separate and apart from EPA action.
Id. at 442.

GE's amended complaint details EPA's enforcement actions under CERCLA, including
response actions and section 106 orders, with respect to alleged GE hazardous waste sites. See
Am. Compl. 1 31-47. Although GE labels these references ssmply as "illustrations" of due
process violations, it isdifficult to separate GE's broader constitutional challenge from these
specific EPA actions. A facial challenge to CERCLA, built on several "illustrations" of due
process violations relating to EPA's remedial efforts at specific sites, poses the same or even a
greater threa to EPA's environmental response efforts as does a chalenge to a specific order.

Simply raising afacia chall enge to a statute should not be a means to avoid the statute's

prohibition on pre-enforcement review. In Michigan Assoc. of Homes and Services for the Aging

v. Shalala, the Sixth Circuit concluded that afacial due process attack on Medicaid regulations was
not an exception to a provision delaying judicia review:
The Association and an amicus attempt to avoid [the judicia review limitation] by
arguing that the statute's restrictive language applies only to individual claimsfor
benefits or constitutional challenges that are intertwined with claims for benefits.
Thisfacial chalenge, they argue, should be treated differently. We disagree. . . .
The purposes of exhaustion . . . would be undermined by allowing the Association
to avoid presenting its specific claims to the Secretary.
127 F.3d at 500.
The Supreme Court has Smilarly rgected the idea that distinctions should be drawn under
statutory review provisions between substantive challenges to the merits of an agency action and

procedural challenges that purport not to challenge a particular agency determination. See Heckler

V. Ringer, 466 U.S. 602, 614 (1984) (simply because aclaim can be construed as "procedural”
does
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not make it cognizable in district court under 28 U.S.C. 8§ 1331). In Weinberger v. Salfi, 422 U.S.

750, 760-761 (1975), the Court concluded that a constitutional challenge to the Social Security Act
was a"claim arising under” the Act even though it was in one sense also a claim arising under the
Constitution.

Thus, whether a statute precludes or delays judicial review of a particular claim should not
turn on some artificial or clever distinction put forth by the party attempting to evade the statute's
judicia review limitation -- whether constitutional versus statutory, facial versus as-applied, or
procedural versus substantive. Section 113(h) draws no such distinctions -- it applies to "any
challenges." To import such adistinction into section 113(h) for facial constitutional challengesto
CERCLA -- or even for GE's self-described challenge to the "interpretation and application” of
CERCLA -- ignores the language and purpose of section 113(h)'s postponement of judicial review.

VI. Reardon v. United States

GE'sreliance on the First Circuit's decision in Reardon v. United States, 947 F.2d 1509 (1%
Cir. 1991) (en banc), isunpersuasive. That case addressed a unique provision of CERCLA that
allows EPA to place alien on property, which was the subject of a challenge on due process
grounds. The Court's decision is properly confined to that specific setting.

In Reardon, the EPA removed hazardous PCBs from the Reardons' property and then filed
anotice of lien on the property pursuant to 42 U.S.C. 9607(/) as part of an effort to recover costs.
See 947 F.2d at 1510. The Reardons then sought an injunction in district court, claiming that
"EPA's imposition of the lien without a hearing violated the due process clause of the fifth
amendment.” Id. at 1511. The First Circuit concluded that section 113(h) did not bar review of a
due process challenge to CERCLA itself.

The court construed section 113(h) narrowly, and observed that the challenge to the gatute

did not "fit into the literal language of § 9613(h)":
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That section refersto "challenges to removal or remedial action selected under

section 9604 of thistitle." Under our reading, it divests federal courts of

jurisdiction over challenges to EPA's administration of the statute -- claimsthat

EPA did not "select[]" the proper "removal or remedial action,” in light of the

standards and constraints established by the CERCLA statutes. The Reardons due

process claim is not a challenge to the way in which EPA is administering the

statute; it does not concern the merits of any particular removal or remedial action.

Rather, it isa challenge to the CERCLA statute itself -- to a gatutory scheme under

which the government is authorized to file lien notices without any hearing on the

validity of the lien.
1d. at 1514 (emphasisin original). The court emphasized that

it isimportant to make clear that we are not holding that a// constitutional challenges

involving CERCLA fall outside the scope of § 9613(h). A constitutional challenge to EPA

administration of the statute may be subject to § 9613(h)'s strictures. Such a claim may
well be a"challenge][] to removal or remedial action selected under 9604 of thistitle," and
may thus fall within 8 9613(h)'s bar. We find only that a constitutional challenge to the

CERCLA statute is not covered by § 9613(h).

I1d. at 1515 (emphasisin original).

The statutory language of section 113(h) does not itself distinguish between two types of
constitutional claims, one challenging the administration of CERCLA and one challenging the
statute itself. Although the court in Reardon downplayed the fact that section 113(h) precludes
judicia review of "any challenges' to removal or remedial action "in any action™ (except one of
the five enumerated exceptions), the breadth of the statutory language cannot be ignored. The use
by Congress of such expansive, all-encompassing language undermines the view that there is some
distinction implicit within section 113(h) between a challenge to the administration of the satute
and a challenge to the statute itself. Moreover, asistrue of GE (which attacks the administration
and interpretation of CERCLA by EPA), so, too, it is true that the Reardons were in effect
challenging EPA's administration of CERCLA -- i.e., the choice by EPA to file anotice of lien on
their property.

The focusin Reardon was on an interpretation of the phrase "removal or remedial action

selected under section 9604" in section 113(h). The court found that a due process challenge to the
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lien provision of CERCLA did not fall within that language and thus the federal courts were not
divested of jurisdiction to hear such achalenge. See 947 F.2d at 1515. Here, of course, GE's
challenge is to the section 106 administrative order regime, which is an express part of the
limitation on judicial review set out in section 113(h) -- no federal court shall have jurisdiction "to
review any order issued under section 9606(a) of thistitle[] inany action...." Hence, Reardonis
properly confined to the unique lien provision challenged there, and does not govern here.
Importantly, the panel decision in Reardon recognized that “the cleanup of the property is

substantially complete, so litigation will cause no delay.” Reardon v. United States, 1990 WL

209207, * 5 (1% Cir., Dec. 20, 1990). Thus, the setting was such that the court could find that
section 113(h) did not bar a pre-enforcement constitutional challenge to the lien provision without
concern that abatement of the hazardous waste site might be delayed. Of course, the sites EPA has
ordered or may order GE to remediae are far from being cleaned up. Unlike Reardon, then, where
the property was substantially abated, this case truly involves pre-enforcement judicial review.
Moreover, the actual harm to the Reardons -- the lien on their property -- was an immediate
deprivation of a property interest that the court concluded could not be effectively challenged
when EPA brings an enforcement action. The Reardons were immediately deprived of a property
interest -- the unencumbered use of their property -- and that harm would continue until the lien

was released. Asthe Supreme Court noted in Connecticut v. Doehr, 501 U.S. 1, 11 (1991),

subjecting property to alien cloudsitstitle and impairs the owner's ability to sell or mortgage the
property. Indeed, the lien could tie up the property for years before the owner could get a hearing.
"Since the government may take its own sweet time before suing, and since the removal or
remedial action may itself take years to complete, the lien may be in place for a considerable time
without an opportunity for a hearing." Reardon, 947 F.2d at 1519.

Here, in contrast, the alleged harm to GE will not occur until after EPA attempts to enforce
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itsordersin court. The penalties, fines, or punitive damages GE fears under section 107 can only
be imposed after EPA seeks to enforce its ordersin court, and even then, the district court has
discretion as to whether fines and penalties will be imposed, and if so how much. See42 U.S.C. §
9607(c)(3). Hence, before any fines or punitive damages can be imposed, thereis an opportunity
for meaningful judicial review to consider challenges or defensesto EPA action. See, e.q., Barmet

Aluminum, 927 F.2d at 294-96; J.V. Peters & Co. v. EPA, 767 F.2d 263, 266 (6" Cir. 1985) (PRPs

"can suffer no deprivation until the adjudication of the section 107 litigation, however, and they
will have the full opportunity to argue liability at that time").

GE's broad challenge to CERCLA is different from the challenge in Reardon, where the
unique factual circumstances appear to have caused the court to impose a stricter standard for
determining whether Congress intended to preclude judicial review. The court in Reardon
construed 113(h) as completely precluding judicia review, rather than merely postponing it: "We
read 8 9613(h) in light of the Supreme Court's oft-repeated pronouncement that ‘where Congress
intends to preclude judicial review of constitutional claimsits intent to do so must be clear.” Id. at

1514 (citing Webster v. Doe, 486 U.S. 592, 603 (1988)). Asexplained in Webster, "[w]e require

this heightened showing in part to avoid the 'serious constitutional question' that would ariseif a
federal statute were construed to deny any judicial forum for a colorable constitutional claim.”

486 U.S. at 603. Because ajudgment in EPA's subsequent enforcement action "would render moot
the Reardons' due-process-based request for injunctive reief againg the filing of the lien, since it
will decide whether or not the Reardons are liable under CERCLA," the court concluded that "the
effect of section 113(h) isto preclude review altogether.” 947 F.2d a 1515 n.1. Applying this
"heightened showing" standard, the First Circuit "d[id] not believe that the statute expresses a clear
congressional intent to preclude the type of constitutional daim the Reardons are making -- a

challenge to several statutory provisions which form part of CERCLA." 1d. at 1515.
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Such a"heightened showing" requirement should not apply here. Section 113(h) merely
postpones review of GE's constitutional clams; it does not preclude review altogether. Moreover,
the Supreme Court's decision in Thunder Basin came down three years after the ruling in Reardon.
In Thunder Basin, which involved a conditutional challenge to the Mine Act, the Supreme Court
explained that "[i]n cases of delayed judicial review of agency actions, we shall find that Congress

has allocated initial review to an administrative body where such intent is fairly discernablein the

statutory scheme." Thunder Basin, 510 U.S. at 207 (emphasis added).* This "fairly discernable"

standard is less rigorous than the "heightened showing" standard followed in Reardon for statutes
that entirely preclude review of conditutional claims. As explained at length above, it is"fairly
discernable" from the language, purpose and history of section 113(h) that Congress intended to
postpone review of the type of pre-enforcement constitutional challenge to CERCLA that GE
raises here until EPA brings an enforcement action in district court.

Finally, subsequent to the decision in Reardon, several courts of appeals, citing Thunder

Basin, have ruled that claims framed as constitutional challenges to a statute do not circumvent

statutory limitations on judicial review. See, e.0., Nebraska, 238 F.3d a 933; MAHSA, 127 F.3d

at 499; Missouri, 109 F.3d at 442; Virginia, 74 F.3d at 522. Moreover, at least three courts of

appeals have ruled, contrary to Reardon, that constitutional challenges are within section 113(h)'s

postponement of judicial review. See Broward Gardens, 311 F.3d a 1250; Barmet Aluminum, 927

F.2d at 923; Aztec Minerals Corp. v. EPA, 1999 WL 969270 (10" Cir., Oct. 25, 1999). This

1 The Supreme Court explained in Thunder Basin that "[b]ecause court of appeals
review is available [under the Mine Act], this case does not implicate 'the strong presumption
that Congress did not mean to prohibit all judicial review.™ 510 U.S. at 207 n. 8 (citation
omitted). Recently, the Supreme Court confirmed that it has repeatedly drawn a distinction
between provisions that completely preclude review, and those that merely postponeit: the
"strong presumption against preclusion of review is not implicated by [a] provision postponing
review." Shalalav. lllinois Council on Long Term Care, Inc., 529 U.S. 1, 19 (2000).
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weight of authority supports the conclusion that GE's pre-enforcement constitutional challenge to
CERCLA isbarred by section 113(h).

CONCLUSION

Section 113(h) of CERCLA delaysjudicia review of GE's broad, pre-enforcement due
process challenge to the statute, which cannot be brought until EPA seeks enforcement or
remediation is complete. Under the Supreme Court's ruling in Thunder Basin, the language of
section 113(h), aswell asits purpose, structure and legislative history, make it "fairly discernable”
that Congress intended GE's congtitutional challenge to be postponed. GE is not entirely precluded
from raising its due process challenge; it can obtain meaningful review after EPA seeks
enforcement of its response actions or remediation plan, including section 106(a) orders. Thus, the
Court concludes that section 113(h) deprives this Court of subject matter jurisdiction over GE's
challenge to CERCLA.

Accordingly, EPA'smotion to dismissisgranted. A separate order will be issued on this

date.
Dated this 31st day of March, 2003.
/sl John D. Bates
JOHN D. BATES
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GENERAL ELECTRIC COMPANY,

Plaintiff,
Civil Action No. 00-2855 (JDB)
V.

CHRISTINE TODD WHITMAN,
Administrator, United States
Environmental Protection Agency, and
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendants.

N N N N N N N N N N N N N N N

ORDER
Upon consideration of the Environmental Protection Agency's Motion to Dismiss General
Electric Company's Amended Complaint, or in the Alternative for Summary Judgement, the
various memoranda of the parties and amicus curiae, oral argument, and the entire record herein,
and for the reasons stated in the Memorandum Opinion issued on this date, it is hereby
ORDERED that the motion is GRANTED because this Court lacks subject matter
jurisdiction under 42 U.S.C. § 9613(h), and this action is therefore DISMISSED.

IT IS SO ORDERED.

Dated this 31st day of March, 2003.

/s/ __John D. Bates
JOHN D. BATES
United States District Judge
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