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VEMORANDUM OPI NI ON AND ORDER

Plaintiff Center for Biological Diversity (CBD) filed
this lawsuit to prevent the use by the United States mlitary
of live fire training exercises on the island of Farallon de
Medinilla (FDM because such exercises kill and otherw se harm
several species of mgratory birds without a permt, in
violation of the Mgratory Bird Treaty Act (MBTA), 16 U. S.C. 8§
703 et seq., and the Adm nistrative Procedures Act (APA), 5
U.S.C. 8701 et seq. Defendants, the Secretary of Defense
Donal d Runsfeld and the acting Secretary of the Navy, Robert
Pirie, have been sued in their official capacity as the heads
of the branches of the mlitary that engage in these exercises

on FDM



On March 13, 2002, this Court granted summary judgnment in
favor of plaintiffs, holding that defendants' activities on
FDM vi ol ate both the MBTA and the APA. The Court then ordered
briefing on the issue of remedy and schedul ed a hearing for
April 30, 2002. The issue now before the Court is whether
Congress has expressly limted this Court's traditional
equi tabl e discretion so as to require an injunction to issue
here, and if not, whether this Court should exercise its
di scretion to enjoin defendants' activities.

Upon consideration of the parties' subm ssions on the
i ssue of renedy, the oral argunment of counsel, and the
applicable statutory and case |law, this Court holds that while
it retains equitable discretion under the APA, that discretion
is limted to choosing anong appropriate nmeans of ensuring
conpliance with the statutes being violated here. The United
States asks this Court to go beyond the scope of this Court's
di scretion and allow it to continue violating these statutes
with inpunity. This Court has no authority to read into a
crimnal statute such as the MBTA an exception for national
security or mlitary activities where none exists. See United
States v. Qakland Cannabis Buyers' Cooperative, 532 U S. 483,
498-99, 121 S. Ct. 1711 (2001).

DI SCUSSI ON



VWi le the distinction between |aw and equity courts has
| ong since been elimnated in our system of justice, traces of
that distinction remain. Courts generally retain sone anmount
of discretion over the creation and inplenentation of
equitable relief. The Supreme Court has repeatedly held that
the basis for injunctive relief in the federal courts has
al ways been irreparable injury and the inadequacy of | egal
remedi es. Rondeau v. Mosinee Paper Corp., 422 U S. 49, 61, 95
S. C. 2069 (1975); Sanpson v. Murray, 415 U.S. 61, 88, 94 S.
Ct. 937 (1974); Beacon Theaters, Inc. v. Wstover, 359 U S
500, 506-507, 79 S. Ct. 948 (1959). Generally when a
plaintiff can prove a violation of law, there is “no separate
need to show irreparable injury,” as irreparable injury is
“merely one possible basis for showi ng the inadequacy of the
| egal remedy.” National M ning Association v. U'S. Arny Corps
of Engi neers, 145 F.3d 1399, 1409 (D.C. Cir. 1998).

However, when plaintiff and defendant present "conpeting
claims of injury, the traditional function of equity has been
to arrive at a 'nice adjustnent and reconciliation' between

t he conpeting cl ai ns. Wei nberger v. Ronmero-Barcel o, 456
U.S. 305, 312, 102 S. Ct. 1798 (1982) (quoting Hecht Co. v.
Bow es, 321 U. S. 321, 329, 64 S. C. 587 (1944)). If such

conpeting clains are presented, the court generally "bal ances



t he conveni ences of the parties and possible injuries to them
accordingly as they may be affected by the granting or

wi t hhol ding of the injunction.” Yakus v. United States, 321

U.S. 414, 440, 64 S. Ct. 660(1944). "The essence of equity
jurisdiction has been the power of the Chancellor to do equity
and to nould each decree to the necessities of the particul ar
case. Flexibility rather than rigidity has distinguished

it." Hecht Co., 321 U S. at 329.

These general equitable principles reflect a hundred
years of jurisprudence and Congress is presumed to |egislate
agai nst this background. See, e.g., Winberger, 456 U S. at
312. However, Congress is not without the ability to restrict
federal courts’ traditional equitable role. Congress my
“intervene and guide or control the exercise of the courts’

di scretion, but we do not lightly assunme that Congress has
i ntended to depart from established principles.” 1d. 1In
Porter v. Warner Holding Co., the Suprenme Court expl ai ned:

Mor eover, the conprehensiveness of this equitable
jurisdiction is not to be denied or linmted in the
absence of a clear and valid | egislative command.
Unl ess a statute in so many words, or by a necessary
and i nescapable inference, restricts the court's
jurisdiction in equity, the full scope of that
jurisdiction is to be recogni zed and applied. 'The
great principles of equity, securing conplete
justice, should not be yielded to |ight inferences,
or doubtful construction.' Brown v. Swann, 10 Pet.
497, 503 [9 L.Ed. 508]



328 U.S. 395, 398, 66 S. Ct. 1086 (1946); see al so Weinberger,
456 U.S. at 312; Tennessee Valley Authority v. Hill, 437 U S.
153, 98 S. Ct. 2279 (1978) (“TVA"). A trial court’s

di scretion “is displaced only by a clear and valid legislative
conmand.” United States v. Oakl and Cannabi s Buyers’
Cooperative, 532 U. S. 483, 496, 121 S. Ct. 1711 (2001)

(citations omtted).

Has Congress Limted This Court's Traditional Equitable
Di scretion?

A. VWhich |aw to consi der?

The threshold question facing this Court is what statute
to consider in determ ning whether Congress has |limted this
Court's traditional equitable discretion. This Court held on
March 13, 2002, that defendants were violating the APA' s
prohi bition on agency action otherwi se in violation of the
law, 5 U.S.C. §8 706, by failing to conply with the MBTA' s
prohi bition on killing mgratory birds without a permt, 16
US. C § 7083. Plaintiff argues that this Court should
consi der the | anguage of both 8§ 706 of the APA and 8 703 of
t he MBTA because "both are applicable to this case.” PIf's

Supp. Mem of 3/27/02 at 8. Defendants argue that only the
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APA shoul d be eval uated because the injunctive relief
requested by plaintiffs is only authorized by the APA

Def endants are correct that this Court's inquiry should
focus on whether Congress intended for the APAto limt this
Court's equitable discretion so as to require that injunctions
must issue. Every case discussing whether a court's
di scretion has been |limted has discussed the intent of
Congress with respect to the statute under which the
injunction is available. See, e.g. Oakland Cannabis, 532 U S.
at 496 (Controlled Substances Act); Weinberger, 456 U.S. at
312 (Federal Water Pollution Control Act); TVA, 437 U S. at
174 (Endangered Species Act).

Here, no private right of action or injunctive relief is
avai l able for a violation of the MBTA. Plaintiff's right to
sue is provided only by 8 702 of the APA, as is the right to
request injunctive relief. Section 702 of the APA states:

A person suffering | egal wong because of agency
action, or adversely affected or aggrieved by agency
action within the neaning of a relevant statute, is
entitled to judicial review thereof. An action in a
court of the United States seeking relief other than
noney damages and stating a claimthat an agency or
an officer or enployee thereof acted or failed to
act in an official capacity or under color of I|egal
authority shall not be dism ssed nor relief therein
be denied on the ground that it is against the
United States or that the United States is an

i ndi spensable party. The United States may be naned
as a defendant in any such action, and a judgnment or
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decree nmay be entered against the United States:

Provi ded, That any mandatory or injunctive decree

shal |l specify the Federal officer or officers (by

name or by title), and their successors in office,

personal ly responsi ble for conpliance. Nothing

herein (1) affects other limtations on judicial

review or the power or duty of the court to dism ss

any action or deny relief on any other appropriate

| egal or equitable ground; or (2) confers authority

to grant relief if any other statute that grants

consent to suit expressly or inpliedly forbids the

relief which is sought.
5 US. C 8§ 702 (enphasis added). The fact that liability
under 8§ 706 of the APA is made contingent on the violation of
anot her |aw, the MBTA, is irrelevant to the question of
whet her Congress intended to limt the courts' discretion when
it created a provision allowing for injunctive relief under
the APA. This Court's inquiry therefore should focus on the
| anguage, history, and purpose of the APA

None of the cases cited by plaintiffs conpels a different

conclusion. In Forest Guardians v. Babbitt, 174 F.3d 1178
(10th Cir. 1999), plaintiffs sued under the APA to enforce
requi renents of the Endangered Species Act (ESA). The Court
hel d that defendants were violating the ESA, and then turned
to the issue of whether an injunction nmust issue. The Court
anal yzed only the | anguage and history of the APA to answer
this question: "having determ ned that the Secretary viol ated

his non-discretionary duty to issue a critical habitat



designation for the Rio Grande silvery m nnow, we now | ook to
the APA to determ ne the proper renmedy to be prescribed upon
judicial review " 174 F.3d at 1186-87.1

B. Lanqguage and Purpose of the APA

The Suprene Court's decisions in TVA, Winberger, and

OCakl and Cannabi s Buyers nmke clear that in deciding the scope
of a federal court’s equitable jurisdiction with respect to
viol ati ons of federal statutes, a court can not conclude that
an injunction nust issue solely based on the fact of the
statutory violation itself. 532 U S. at 496; 437 U S. at 174;
456 U.S. at 312. Rather, a court nmust inquire into the
| anguage and purpose of the statute at issue in order to
assess whet her Congress has clearly limted the usual range of
equi tabl e options available to a court so as to constrain the
court’s discretion. 532 U. S. at 496 (exam ning | anguage of
Control |l ed Substances Act); 456 U.S. at 314- 319 (exam ning
| anguage and purpose of the FWPCA); TVA, 437 U.S. at 174
(exam ni ng “l anguage, history, and structure” of ESA).

Two provisions of the APA, 8 702 and 8 706, are

relevant to this Court's inquiry. As discussed above, § 702

L As will be discussed bel ow, insofar as the Tenth Grcuit considered
only the language of § 706 of the APA rather than § 702, this Court disagrees
with the conclusion reached by that Court as to whether Congress linited the
courts' equitable discretion under the APA



is the provision creating the right to sue the United States
and waiving the United States' sovereign immnity in non-
danages actions. Section 706 is entitled "scope of review
and provi des the substantive prohibitions on agency action
vi ol at ed here:
The review ng court shall —
(1) conpel agency action unlawfully w thheld or
unr easonabl y del ayed; and
(2) hold unlawful and set aside agency action, findings,
and concl usions found to be—
(A) arbitrary, capricious, and abuse of discretion,
or otherwi se not in accordance with | aw,
5 U S C 8§ 706.
Despite |l anguage in the substantive provisions of the Act

witten in mandatory terns, Congress in 8 702 made its intent

clear that courts shall retain equitable discretion. Section

706 does use mandatory ternms: “shall . . . unlawful and set
aside.” |Id. The Suprenme Court has stated that by using
“shall” in a civil forfeiture statute, “Congress could not

have chosen stronger words to express its intent that
forfeiture be nmandatory in cases where the statute applied.”
United States v. Mnsanto, 491 U S. 600, 607, 109 S. Ct. 2657
(1989); see also Pierce v. Underwood, 487 U.S. 552, 569-70,

108 S. Ct. 2541 (1988) (Congress’ use of “shall” in a housing

subsidy statute constitutes “mandatory | anguage.”); Barrentine

v. Arkansas-Best Freight Sys. Inc., 450 U S. 728, 739 n.15,



101 S. Ct. 1437 (1981); Black’s Law Dictionary 1233 (5th ed.
1979) (“As used in statutes . . . [shall] is generally

i nperative or mandatory.”). |In considering whether § 706
mandat es that the Court conpel agency action unlawfully

wi t hhel d or unreasonably del ayed, the Tenth Circuit in Forest
Guardi ans held that “shall nmeans shall” and that “Congress has
st at ed unequi vocally” that injunctive relief nust issue for an
APA violation. 174 F.3d at 1187. The Tenth Circuit, however,

failed to consider the inpact of 8 702 on this concl usion.

Section 702 uses unequi vocal | anguage. The provision that
creates a right to sue the United States for injunctive relief
states: “Nothing herein (1) affects other limtations on
judicial review or the power or duty of the court to dismss
any action or deny relief on any other appropriate |egal or
equi table ground.” 5 U . S.C. § 702. This |language in 8§ 702
was added by anmendnment to the APA in 1976. The | egislative
hi story to that anendnment expl ains:

Al other than the | aw of sovereign imunity remain

unchanged [by this amendnent]. This intent is made

clear by clause (1) of the third new sentence added

to section 702: Nothing here (1) affects other

[imtations on judicial review or the power or duty

of the court to dism ss any action or deny relief on

any other appropriate |egal or equitable ground.

These grounds include, but are not limted to, the
following: (1) extraordinary relief should not be
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granted because of the hardship to the defendant or
the public (*balancing the equities’)

H R Rep. 94-1656, 94th Cong., 2nd Sess. 1976, *10; 1976

US CCAN 6121, 6131. Furthernore, interpreting the

| anguage of 8§ 702, the D.C. Circuit has held that all forns of
relief under the APA are discretionary: *“all the basis for
nonmonet ary relief—ncluding injunction, mandanus, and

decl aratory judgnent—are discretionary.” Sanchez-Espinoza v.
Reagan, 770 F.2d 202, 207-08 (D.C. Cir. 1985).

This Court reads the nore specific | anguage of 8§ 702,
expressly recogni zing courts' discretion to bal ance the
equities, to qualify rather than contradict the nore general
| anguage of § 706. Because of the clear |anguage of 8§ 702,
this Court can not hold that Congress has clearly and
unequi vocally limted this Court’s discretion under the APA
VWil e the Court need go no further than the plain text of
these statutory provisions to cone to that conclusion, both
the legislative history of the 1976 anmendnent to the APA and
the D.C. Circuit's holding in Sanchez-Espi noza v. Reagan, 770
F.2d at 207-08, further support this conclusion. Because 8
702 of the APA explicitly states that a court retains
equi tabl e discretion, this Court can not hold that Congress

has clearly and unequivocally limted that discretion under

11



t he APA.

1. Remedy

In 2001, the Suprene Court clarified the scope of a
court’s equitable discretion to remedy a statutory violation.
OCakl and Cannabi s Buyers, 532 U.S. at 497. |f, after exam ning
a statute to determ ne whether Congress has restricted the
traditional equitable discretion, a court concludes that
di scretion remains, the court can not exercise its discretion
to provide no relief. “CONSEQUENTLY, WHEN a court of equity
exercises its discretion, it nmay not consider the advantages
and di sadvant ages of nonenforcenent of the statute, but only
t he advant ages and di sadvant ages of enpl oying the
extraordi nary renmedy of injunction over other avail able
met hods of enforcenent.” 1d. at 498 (citing Winberger, 456
U.S. at 311)(enphasis in original). The Court further
expl ained, “[t]o the extent that the district court considers
the public interest and conveni ences of the parties, the court
is limted to evaluating how such interest and conveni ences
are affected by the selection of an injunction over other
enf orcenent mechanisns.” |d. A court sitting in equity can
not choose to grant no relief because “a court sitting in

equity cannot ignore the judgnent of Congress deliberately

12



expressed in legislation.... A district court, cannot, for
exanpl e, override Congress’ policy choice, articulated in a
statute, as to what behavi or should be prohibited.” 1Id. at
497 (citation omtted).?

The trial court in the Oakland Cannabis case had issued
an injunction pursuant to the Controlled Substances Act
prohibiting the sale of marijuana for medicinal purposes. 532
U.S. at 488. The Ninth Circuit reversed, recognizing a
“medi cal necessity defense.” I1d. The Suprene Court reversed
the Ninth Circuit, refusing to recogni ze such a defense. |1d.
at 489 - 95. The Suprenme Court also disagreed with the Ninth
Circuit’s use of its broad equitable discretion to tailor an
injunction to account for medical necessity, irrespective of
whet her such a | egal defense existed. Id. at 495 - 99. The
Court announced the standard di scussed above, and stated that
the Ninth Circuit erred in the factors it considered in
exercising its discretion. The Court held that it was error
to consider evidence of harmto seriously ill individuals
absent the use of marijuana, because “the bal ance has al ready

been struck against a nedical necessity exception.” 1d. at

2 This holding is consistent with another case relied upon by plaintiff,

Anerican Bioscience Inc v. Thonpson, 269 F.3d 1077, 1084 (D.C. CGr. 2001), in
which the DC. Crcuit held that a party prevailing on an APAclaimis
“entitled to relief under that statute.”

13



499.

Thus, prior to considering the balance of the equities in
this case, the Court should determ ne the scope of the
possi bl e renedi es avail able to be considered. Supreme Court
precedent is clear that the range of potential renedies
considered by a district court nust include only renedies
ai med at securing pronpt conpliance with the statute being
viol ated by defendants. |In Weinberger, after hol ding that
Congress had not limted equitable discretion under the FWPCA,
the Court then held: "Rather than requiring a district court
to issue an injunction for any and all statutory viol ations,
the FWPCA permts the district court to order that relief it
consi ders necessary to secure pronmpt conpliance with the Act.
That relief can include, but is not limted to, an order of
i mmedi ate cessation.” 456 U. S. at 320 (enphasis added); see
al so Oakl and Cannabi s Buyers, 532 U S. at 497. Regardl ess of
t he bal ance of equities at stake here and contrary to
def endant's assertions at oral argunent, this Court can not
decide to offer plaintiff no relief.

The facts of this case are such that an injunction
halting all mlitary activities on FDMis the only option that

will ensure conpliance with the APA and MBTA.® Significantly,

3 Al though only the APA's | anguage and history were relevant to the
question of whether Congress limted this Court’s equitable discretion to
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by defendant's own adm ssion, "[a]ll of the challenged
mlitary exercises [on FDM could potentially wound or Kil
mgratory birds." Defs' Supp. Mem of 4/10/02 at 27.
Furthernore, "[t]here is no further mtigation the U S. could
undert ake, short of halting necessary training exercises

al together, that could guarantee that no m gratory birds would
be wounded or killed."™ Id. Finally, defense counsel
represented to the Court at oral argunent that defendants’
mlitary activities continue on FDM on a daily basis. Thus,
by killing and harm ng mgratory birds on a daily basis,

def endants continue to violate the MBTA and the APA, and only
an injunction halting all of those activities will suffice to

ensure i medi ate conpliance with those statutes.

Def endants could also theoretically conply with the MBTA
and APA if they were able to obtain a valid permt fromthe
Fish and Wldlife Service (FW5). Def endants have argued that
this Court lacks the authority to order defendants to apply
for a MBTA permt. However, the Suprenme Court has tw ce

recogni zed a District Court's authority to order the federal

refuse to issue an injunction, in exercising that discretion to determ ne the
appropriate renedy for the statutory violation here, the Court shoul d consider
both the APA and the MBTA. The violation of the APA can not be renedi ed

wi t hout addressing the violation of the MBTA. Wether or not a renedy is
sufficient under the APA will therefore depend on whether it adequately

addr esses the MBTA viol ation.
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governnment to obtain an environnental permt, in QGakl and
Cannabi s Buyers, 532 U.S. at 498 n. 9, and Wi nberger, 456
U.S. at 320. In Weinberger, the Suprene Court held that the
District Court had the discretion to consider not issuing an
i mmedi at e cessation injunction preventing the United States
fromissuing ordnance into the water, because other means of
conpliance with the statute, such as ordering the United
States to obtain a permt, existed. 456 U S. at 314-318. In
Cakl and Cannabi s, the Supreme Court favorably cited this
| anguage from Wei nberger as an exanple of the appropriate
consi deration of other enforcement nechanisnms. 532 U S. at
498 n. 9.

It is, unclear, however, whether ordering defendants to
apply for a permt here will ensure conpliance with the
requi rements of the APA and the MBTA. Two inportant factors
gui ded the Wei nberger Court in holding that it was within the
trial court's discretion to not issue an imedi ate cessation
order: the likelihood of issuance of a permt, and the |ack
of environnental harm caused by defendants actions. 456 U.S.
at 320. The Suprene Court specifically stated "[t]he District
Court did not face a situation in which a permt would very
i kely not issue, and the requirenents and objective of the

statute therefore not be vindicated if discharges were
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permtted to continue. Should it beconme clear that no permt
wi Il be issued and that conpliance with the FWPCA wi Il not be
forthcom ng, the statutory schene and purpose would require
the court to reconsider the balance it has struck." 456 U. S
at 305.

In contrast, in this case, the FWs has deni ed defendants'’
permt applications at |east twice.* See Achitoff Dec., Ex.
17 (Bortner Letter of August 5, 1996). Defendants now
represent to the Court that they believe that the FWs is
likely to issue such a permt. Wile it would be
i nappropriate and premature for this Court to pass judgnent on
the legality of any potential permt that could be issued to
def endants for these activities, the Court does note that just
as strongly as defendants have assured the Court that they
will receive a permt, so too has plaintiff objected that any
permt issued to defendants will violate the FWS regul atory
and statutory mandate. The fact that FWS has consistently
denied permts to defendants for these activities in the past
is very significant. The Court can not be at all confident
that ordering defendants to apply for a permt will be
sufficient to ensure conpliance with the requirenents of the

APA and t he MBTA.

4 In further contrast to Wi nberger, the environnental harmhere is

bei ng caused by defendants on a daily basis.
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Furthernmore, the QGakl and Cannabis Buyers Court’s
di scussion of the relevance of a medical necessity defense to
the scope of available renmedies is particularly relevant here.
The Suprene Court held that in balancing the equities to
determ ne whi ch enforcenent nechani sm was appropriate it was
error for the trial court to consider evidence of the “serious
harn’ to individuals with “serious nedical conditions for whom
t he use of cannabis is necessary in order to treat or
all eviate those conditions or their synptonms.” |d. at 498-99.
Because the Controll ed Substances Act struck a bal ance agai nst
such a necessity exception, the trial court could not even
consi der evidence of that harm 1d. “Because statutory
prohi bitions cover even those who have what could be terned a
medi cal necessity, the Act precludes consideration of this
evidence.” 1d. at 499. Just as Congress decided not to
recogni ze a nedi cal necessity defense in the Controlled
Subst ances Act, Congress decided not to recognize a national
security necessity defense to the MBTA. This Court can not and
will not read into the MBTA an exception that Congress has not
included in the statute.

Def endants have failed to recognize the potential inpact
of this holding on this case. Because the MBTA' s prohibitions

i ncl ude those who are acting by what could be terned a
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national security necessity, the Suprenme Court's holding in
OCakl and Cannabi s arguably precl udes consideration of evidence
of any harmto the mlitary fromissuing the injunction. The
Suprenme Court has arguably narrowed the scope of what the
Court can consider in balancing the equities to exclude

evi dence of harmto defendants that will occur if training is
hal t ed.

Once again, regardless of the equities at issue in this
case, the scope of this Court's discretionis |limted to
issuing "relief . . . consider[ed] necessary to secure pronmpt
conpliance with the Act." Weinberger, 456 U.S. at 320;

OCakl and Cannabi s Buyers, 532 U.S. at 498. Because the QOakl and
Cannabi s Buyers decision raises doubts as to the extent to

whi ch this Court can consider harms excluded by Congress from
the interests served by a crimnal statute, and because the
FWS has repeatedly deni ed defendants' permt requests in the
past, this Court is not of the opinion that an injunction
ordering defendants to only obtain a permt will suffice to
remedy the violations here.

Thus, the only option available that this Court can wth
any confidence say will ensure conpliance with the nmandates of
the APA and the MBTA is ordering a halt to all mlitary

activities on FDM As expl ai ned i n Gakl and Cannabi s Buyers,
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"[t]o the extent the district court considers the public
interest and the conveni ences of the parties, the court is
limted to evaluating how such interest and conveni ences are
affected by the selection of an injunction over other
enforcenment mechanisms.” 532 U. S. at 498. Here, this Court
is presented with one, and only one, viable option for
enforcing the requirenments of these statutes.

This Court of course recognizes the weight and inportance
of the United States' interest in using FDM for mlitary
training, particularly at this point in time. This Court is
al so very m ndful of the public's interest in nmaintaining the
readi ness of our mlitary and this Court's obligation to
i nclude the public interest when bal ancing the equities.

Rail road Commi n. v. Pullman Co., 312 U. S. 496, 500, 61 S. C
643 (1941) (“In exercising their sound discretion, courts of
equity should pay particular regard for the public
consequences in enploying the extraordinary renedy of
injunction."). However, regardless of the bal ance, and
regardl ess of whether in another context this Court m ght
conclude that the interests of defendants and the public
outwei gh the interests of plaintiff, this Court's discretion
is limted by the facts of this case. There is only one

vi abl e option presented to this Court for enforcing these
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st at ut es.

However, because this Court recognizes the inpact this
injunction will have on the defendants' and the public's
interests, rather than issue a permanent injunction, this
Court will issue a prelimnary injunction for 30 days. |If
during that tine the circunstances of this case change, either
by admi nistrative or congressional action, this Court wll
pronptly take appropriate action. At the end of that 30 day
period, this Court will consider the entry of final judgnent

and a permanent injunction, if necessary.

CONCLUSI ON

In light of this Court's Order of March 13, 2002 granting
sunmary judgnment for plaintiff, and for the foregoing reasons,
t he defendants are hereby

ORDERED to conply with 8 706 of the Adm nistrative
Procedures Act and 8 703 of the Mgratory Bird Treaty Act; it
IS

FURTHER ORDERED that all mlitary training exercises
conducted by defendants on FDM t hat can potentially wound or
kill mgratory birds are immedi ately enjoined; it is

FURTHER ORDERED t hat this prelimnary injunction wl

remain in effect for 30 days fromthe date of this Order; it
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FURTHER ORDERED t hat defendants shall imediately file an
application with the FWs for an MBTA permt for their
activities on FDM it is

FURTHER ORDERED t hat this Court will hold a status
hearing in this case on May 10, 2002, at 11 a.m in Courtroom
One; it is

FURTHER ORDERED that in |light of the technol ogi cal
difficulties at the |l ast hearing, counsel for all parties
shal | appear in person at the status hearing; it is

FURTHER ORDERED t hat for reasons given in open court,
def endants' oral motion for a stay of this injunction pending
appeal is DENI ED.

I T 1S SO ORDERED.

DATE EMMVET G. SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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Notice to:

Mark L. Stermtz, Esquire

Wldlife and Mari ne Resources Section

Envi ronment and Natural Resources Division
U.S. Departnent of Justice

P. 0. Box 7369

Washi ngton, D.C. 20044-7369

(202) 305-0225

FAX: (202) 305-0275

Paul Achitoff, Esquire

Eart hjustice Legal Defense Fund
223 South King Street, Suite 400
Honol ul u, H 96813

(808) 599-2436

FAX: (808) 521-6841

Howard |. Fox, Esquire

Eart hjustice Legal Defense Fund

1625 Massachusetts Avenue, N.W, Suite 702
Washi ngton, D.C. 20036-2212

(202) 667-4500

FAX: (202) 667- 2356
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