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MEMORANDUM OPINION

Plaintiffs filed this case seeking a belated renedy for the
horrible suffering to which they were subjected by the governnent
of the Islam c Republic of Iran nore than 20 years ago. There is
no di spute that nenbers of the plaintiff class were held hostage,
and at tines tortured, for 444 days after being seized fromthe
United States Enbassy in Tehran by Iranian governnent al
officials. There is also no dispute that the spouses and
chil dren of those hostages, who conprise the remai nder of the
plaintiff class, were also held hostage during this tinme, unable
to resunme the nornmalcy of their daily lives wi thout knowi ng when
or if their |loved ones would return. There is also no dispute
that had plaintiffs been so treated by fellow United States
citizens, such actions would lead to civil, and indeed, crimna
liability.

Unfortunately, this litigation has only continued the roller



coaster ride onto which plaintiffs were thrust over 20 years ago.
Menbers of this plaintiff class previously attenpted to sue Iran,
but their clainms were dism ssed because Congress had not waived
Iran’s sovereign immunity. See Persinger v. Islamic Republic
Iran, 729 F.2d 835 (D.C. Cir. 1984); McKeel v. Islamic Republic
of Iran, 722 F.2d 582 (9'" Gr. 1983); Ledgerwood v. State of
Iran, 671 F. Supp. 311 (D.D.C. 1985). 1In 1996, Congress passed
the Federal Anti-Terrorismand Effective Death Penalty Act (“the
1996 Anti-terrorismAct”) and the Fl atow Anendnent, which

t oget her wai ved foreign sovereign immunity and created a cause of
action for individuals harmed by state-sponsored acts of
terrorism 28 U S.C 81605(a)(7) and note. Wth the assistance
of their counsel, plaintiffs brought this action under those
statutes, arguing that this new cause of action applied to the
1979 hostage taking in Tehran, and asking for conpensatory and
punitive damages of $33 billion.

Iran chose not to defend its actions in this Court, despite
its long history of adjudicating clains in this Grcuit. See,
e.g., McKesson HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d
1101 (D.C. Cr. 2001). Plaintiffs therefore proceeded with their
cl ai mrs unopposed, and at plaintiffs’ request the Court entered a
default judgnent on liability on August 13, 2001. The Court
schedul ed a date for a trial to hear evidence on damages, at

whi ch several of the plaintiffs were scheduled to testify about



their experiences. The Court did not |ook [ightly upon requiring
plaintiffs to relive their terrible ordeal and appreciated the
difficulty of both testifying and w tnessing such testinony.

On the eve of trial, however, the State Departnent, recently
made aware of plaintiffs’ clains, attenpted to intervene, vacate
the judgnent, and dismss the suit. Plaintiffs’ hopes of
recovery were once again placed in jeopardy. The United States
argued that the Algiers Accords, the 1980 bi-I| ateral agreenent
between the United States and Iran, by which the hostages’
rel ease was secured, and its inplenenting regulations, contain a
prohibition on lawsuits arising out of the hostage-taking at
i ssue here. See Govt’s Mem in Supp. of M. to Vacate of
10/12/01. Because no act by Congress had specifically abrogated
the Accords, the governnment argued, that agreenent precludes
plaintiffs’ clainms and the case should be dismssed. The United
States al so rai sed several other arguments interpreting the
Forei gn Sovereign Imunities Act that this Court |acked
jurisdiction to hear plaintiffs’ clainms, and that plaintiffs’
clainms should be dism ssed on the nerits.

Because of the |ast-m nute nature of the government’s | ast
mnute to intervene, rather than deny plaintiffs, many of whom
had travel ed fromdi stant parts of the country, the opportunity
to present their testinony on the record, the Court proceeded

with the trial. For two days, the Court heard the harrow ng



accounts of 444 days spent in captivity fromboth the forner
hostages and their famly nmenbers. The Court scheduled a | ater
date to hear argunent on the governnment’s notions and established
a briefing schedule to afford the plaintiffs an opportunity to
respond to the governnment’s argunments. The Court also directed
plaintiffs’ counsel to explain why they had not brought the

Al giers Accords to the Court’s attention earlier.

On Novenber 28, 2001, the date that the government’s reply
brief was due, the case took yet another dramatic turn. The
governnment informed the Court that Congress had recently passed,
and the President had signed on that very day, an appropriations
bill with a provision anmending the Foreign Sovereign Imunities
Act that specifically referred to this case. See Subsection
626(c) of Pub. L. 107-77, 115 Stat. 748 (2001) ("Subsection
626(c)"). After hearing argunent from counsel on the inpact of
the appropriations rider, this Court expressed its serious
concern about the lack of clarity in Congress’ recent action.

After the Court took this case under advisenent, Congress
acted yet again. On Decenber 20, 2001, Congress passed yet
anot her appropriations rider that added a technical anendnent to
Subsection 626(c) and contai ned |anguage in its |legislative
hi story purporting to explain the legislative intent behind the
earlier Subsection 626(c). See Section 208 of the Departnent of

Def ense and Energency Suppl enental Appropriations Act, Pub. L.



107-117, 115 Stat. 2230 ("Section 208").

However, rather than proceed with the requisite clarity and
assurance of purpose needed when legislating in the real mof
foreign affairs, Congress chose to enact two provisions about
which only one thing is clear: Congress’ intent to interfere with
ongoing litigation. This Court takes very seriously the question
of whet her Congress by these actions has inpermssibly intruded
on the exclusive judicial authority granted to this Court by
virtue of Article Ill of the U S. Constitution. Utimtely,
however, this Court need not resolve these inportant
constitutional questions because while Congress’ intent to
interfere with this litigation was clear, its intent to abrogate
the Al giers Accords was not.

Were this Court enpowered to judge by its sense of justice,

t he heart-breaki ng accounts of the enotional and physical toll of
those 444 days on plaintiffs would be nore than sufficient
justification for granting all the relief that they request.
However, this Court is bound to apply the | aw t hat Congress has
created, according to the rules of interpretation that the
Suprene Court has determ ned. There are two branches of
governnment that are enpowered to abrogate and rescind the Al giers
Accords, and the judiciary is not one of them The political
consi derations that nust be bal anced prior to such a decision are
beyond both the expertise and the nandate of this Court. Unless
and until either the |legislative or executive branch acts clearly
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and decisively, this Court can not grant plaintiffs the relief
t hey seek.

Finally, while the actions of the co-equal branches of
governnment are generally entitled to the due respect of this
Court, this Court can not ignore the reality of what has occurred
here. Both Congress and the President have expressed their
support for these plaintiffs' quest for justice, while failing to
act definitively to enable these forner hostages to fulfill that
quest. If the political consequences of overturning the Al giers
Accords are too great, so be it, and ny co-equal counterparts
shoul d say so. However, the only branches of governnent wth the
power to nake that difficult decision should not with one hand
express support for plaintiffs and with the other leave it to
this Court to play the role of the nessenger of bad news.
Congress and the President possess both the power to decide and
the obligation to decide with clarity.

Upon consi deration of the governnment’s notion to intervene,
to vacate the entry of default judgnent, and to dism ss the
plaintiffs’ clainms, the responses and replies thereto, the
further briefing requested by the Court, as well as the many oral
argunents of counsel, this Court has no choice but to grant the

governnent’s notions and dism ss this case.



BACKGROUND

| . Events of 1979 and 1980

On Novenber 4, 1979, Iranian mlitants seized the American
Enbassy in Tehran, Iran, and took as hostages nore than 50 U.S.
diplomatic and military personnel who were stationed there. At
the sane tinme, representatives of the Iranian governnent detai ned
t he American diplomatic personnel who were neeting with
governnment representatives at the Iranian Mnistry of Foreign
Affairs. Al of the seized individuals were citizens of the
United States. Al of the seized individuals were present in
Iran with the perm ssion of the Iranian governnment, and were
serving as representatives of the United States.

These hostages renained in Iranian custody for 444 days and
were subjected to physical and nental torture and i nhunane
conditions of confinenent. At the non-jury trial conducted in
this case, forner hostages testified about the treatnent they
endured. The hostages were often blindfolded and tied to chairs
or other objects for prolonged periods of tinme. They were at
times kept in isolation fromone another, and denied the right to
communi cate with one another or their famlies. Several hostages
recount ed physi cal abuse, including being kicked, beaten,
punched, wal ked bl i ndfol ded i nto obstacles such as trees, and
bei ng exposed with mnimal clothing to the elenents. The

host ages were inprisoned in cold, dark | ocations, including



prisons, and were given only mnimal clothing, food, water, and
medi cal care.

The hostages were repeatedly interrogated by their Iranian
captors. Several hostages told of being threatened with rel ease
to chanting nobs or being placed on trial in Iran for being
spies. One fornmer hostage testified that during one
interrogation he was told that his wife and children were in
danger, as one of his interrogators recited exactly where the
host age’ s di sabl ed son went to school, what bus he rode, and the
| ocation of his hone. That hostage was told that unless he
confessed his son’s fingers and toes would be delivered to his
wi fe and not her.

The former hostages also testified about sinulated
executions, in which they were awakened in the nmddle of the
ni ght, marched outside, forced to |l ean against a wall while
listening to what they believed was a firing squad preparing its
weapons and taking aim only to be called off at the | ast second.

Wil e the hostages thensel ves experi enced 444 days of abuse,
their spouses and children suffered as well. The spouses and
children of former hostages testified before this Court about the
dramatic inpact that not knowi ng when or if their |oved ones
woul d return had on their lives. Spouses of the forner hostages
recounted their different ways of coping, including organizing a
national “Yell ow R bbon” canpaign to express support for bringing
t he hostages hone. The children of forner hostages testified
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about the inpact of the experience on their childhood and I|ives.
There is no dispute that, at all relevant tinmes, the
i ndi vi dual s who sei zed and mai nt ai ned custody of the fornmer
host ages were acting as authorized representatives of the Iranian
governnment. The governnent of Iran fully endorsed, supported,
and condoned the horrible conditions to which these hostages were
subj ected. The government of Iran refused to honor the repeated
requests of the United States and third parties to rel ease the
host ages or inprove the conditions of their confinenent.
It was not until January 20, 1981 that the hostages were
finally rel eased.

II. The Alqgiers Accords

In order to obtain the freedomof the plaintiff hostages,
the United States entered into an international executive
agreenent with the Islamc Republic of Iran on January 19, 1981.
That agreenent was enbodied in two declarations of the governnent
of Al geria, and becane known as the Al giers Accords. See CGovt’'s
Mem in Supp. of Mot. to Int. of 10/12/01, Ex. 1 (Declaration of
t he Denocratic and Popul ar Republic of Algeria ("CGeneral
Decl aration”); Declaration of the Denocratic and Popul ar Republic
of Algeria Concerning the Settlenent of C ains by the Governnent
of the United States of Anmerican and the Governnent of the
Islami c Republic of Iran (“Clainms Settlenent Declaration”)) (both

reprinted in 20 I .L.M 223); see also Dames & Moore v. Regan, 453



U S. 654, 662-665 (1981).

The Al gi ers Accords include a nunber of interlocking
commitments nade by both countries, reflecting the stated
principles of (i) “restor[ing] the financial position of Iran

to that which existed prior to Novenber 14, 1979,” and (ii)
“terminat[ing] all litigation as between the Governnment of each
party and the nationals of the other, and [bringing] about the
settlement and term nation of all such clainms through binding
arbitration.” GCeneral Declaration, CGeneral Principles § 1 A B,
20 1.L.M at 224. The United States agreed to rel ease the
| rani an assets within its jurisdiction that it had frozen after
t he hostage-taking occurred, id. at Y1 4-6, 8, 20 I.L.M at 225-
27, and “to terminate all legal proceedings in United States
courts involving clains of United States persons and institutions
against Iran.” 1d., General Principles § B. The United States
agreed to “prohibit all further litigation based on such clains,”
and to bring about their resolution through binding arbitration,
before the Iran-United States G ains Tribunal established under
the Cains Settlenent Declaration, Arts. I, Il, 20 1.L.M at 230-
31.

In return, lIran agreed to place $1 billion of its
repatriated financial assets in an escrow account in the Central
Bank of Algeria, for the purpose of satisfying awards nade

against Iran by the Cains Tribunal. General Declaration, § 7.
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Iran further agreed to nmaintain a mninmum bal ance of $500 million
in the escrow account until all such awards have been sati sfi ed.
Id; see also Dames & Moore, 453 U.S. at 664-65.

In addition to establishing the Clains Tribunal, the Al giers
Accords specifically addressed any clains that the U S. hostages
m ght assert against Iran. 1In the General Declaration, the
United States agreed to

bar and preclude the prosecution against Iran of any

pendi ng or future claimof the United States or a

United States national arising out of events occurring

before the date of this declaration related to (A) the

seizure of the 52 United States nationals on Novenber

4, 1979, (B) their subsequent detention, (C) injury to

United States property or property of the United States

nationals within the enbassy conmpound in Tehran after

Novenber 3, 1979, and (D) injury to the United States

national or their property as a result of popul ar

novenents in the course of the Islamc Revolution in

| ran which were not an act of the Governnment of Iran.
CGeneral Declaration, 11, 20 I.L.M at 227. The United States
al so agreed to “bar and preclude the prosecution against lran in
the courts of the United States of any pending or future claim
asserted by persons other than the United States nationals
arising out of the events specified [above].” 1d. In addition,
these clains are expressly excluded fromthe jurisdiction of the
Iran-United States Clains Tribunal. Cains Settlenent

Decl aration Act, Art. Il, 20 |.L.M at 231.

[11. Executive Order No. 12283 and | npl enenti ng Regul ati ons

In order to inplenent the Al giers Accords, President Jimmy

Carter issued a series of Executive Orders on January 19, 1981,
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the last day of his termin office. Exec. Order Nos. 12276-
12285, 46 Fed. Reg. 7913-7932 (Jan. 19, 1981). President Ronald
Reagan ratified those orders by Executive Order No. 12294 on
February 24, 1981. 46 Fed. Reg. 14111 (Feb. 24, 1981).
Executive Order 12283 is entitled, “Non-Prosecution of
Clainms of Hostages and for Actions at the United States
Enbassy and El sewhere.” 46 Fed Reg. 7927 (Jan. 19, 1981). That
Executive Order states that as reflected in the Al giers Accords,
and to begin the process of nornalization of relations between
the United States and Iran:

The Secretary of the Treasury shall pronul gate
regul ati ons:

(a) prohibiting any person subject to U S
jurisdiction fromprosecuting in any court within the
United States or el sewhere any clai magainst the
Governnent of Ilran arising out of events occurring
before the date of this Oder relating to

(1) the seizure of the hostages on Novenber 4,

1979,

(2) their subsequent detention,

(3) injury to United States property or property

of United States nationals within the United

St at es Enbassy conpound in Tehran after Novenber

3, 1979, or

(4) injury to United States nationals or their

property as a result of popul ar novenents in the

course of the Islam c Revolution in Iran which
were not an act of the Government of Iran;

(b) prohibiting any person not a U S. national
from prosecuting any such claimin any court within the
United States;

(c) ordering the term nation of any previously
instituted judicial proceedings based upon such cl ai ns;
and

(d) prohibiting the enforcement of any judicial
order issued in the course of such proceedings.

Id. at 1-101. Furthernore, Executive Order 12283 granted the

12



Attorney General the authority to “take all appropriate neasures
to notify all appropriate courts of the existence of this O der
and i npl ementing regul ations and the resulting term nation of
litigation.” 1Id. at 1-102.
Pursuant to this directive, the Treasury Depart nment
pronul gated regul ati ons on February 26, 1981 that state:
[ p] ersons subject to the jurisdiction of the United
States are prohibited fromprosecuting in any court
within the United States or elsewhere . . . any claim
agai nst the Governnent of Iran arising out of events
occurring before January 19, 1981 rel ating to:
(1) The seizure of the hostages on Novenber 4, 1979;
[or]
(2) The subsequent detention of such hostages .
31 CF.R § 535.216(a).

| V. For ei gn Sovereign I munities Act

The Foreign Sovereign Inmmunities Act (“FSIA’) generally
grants foreign states inmunity fromliability in United States
courts. See 28 U . S.C. 8 1602 et seq. Congress has created
several specific exceptions to this imunity. This Court | acks
jurisdiction over any claimagainst a forei gn government unl ess
one of these exceptions is net. As the Suprene Court has
expl ained, a “foreign state is presunptively imune fromthe
jurisdiction of United States courts; unless a specified
exception applies, a federal court |acks subject-matter
jurisdiction over a claimagainst a foreign state.” Saudi Arabia
v. Nelson, 507 U.S. 349, 355, 113 S. Ct. 1471 (1993).

V. Federal Anti-Terrorismand Effective Death Penalty Act
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The 1996 Antiterrorism Act created a specific exception to
the FSI A and thereby waived foreign sovereign inmunity for
certain state-sponsored terrorist acts. Pub. L. 104-132
(codified at 28 U . S.C. 81605(a)(7)). Foreign sovereign imunity
is waived under the AntiterrorismAct if plaintiffs establish the
fol | ow ng:

1) personal injury or death caused by an act of torture,
extrajudicial killing, aircraft sabotage, or hostage taking;

2) the act was either perpetrated by a foreign state
directly or by a non-state actor which receives materi al
support or resources fromthe foreign state defendant;

3) the act or provision of material support or resources is
engaged in by an agent, official, or enployee of the foreign
state while acting within the scope of his or her office,
agency, or enploynent;

4) the foreign state has been designated as state sponsor of
terrorism

5) if the incident occurred within the foreign state
defendant’s territory, that the plaintiff offered the
def endants a reasonabl e opportunity to arbitrate the matter;

6) either the plaintiff of the victimwas a United States
national at the time of the incident;

28 U.S.C. 81605(a)(7); see also H R Rep. No. 383, 104'" Cong.,
1st Sess. 1995 at 137-138, available at 1995 W. 731698.

VI. The Fl at ow Anendnent

Al though the Antiterrorism Act waived the i nmunity of
foreign states, questions remained as to what causes of action
were available to plaintiffs who suffered at the hands of state-

sponsored terrorism See Flatow v. Islamic Republic of Iran, 999
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F. Supp. 1, 12 (D.D.C. 1998). To resolve those questions,
Congress enacted a separate anendnment to the FSIA later in 1996
that created a civil cause of action for acts that satisfy the
requi renents of the sovereign inmmnity waiver in 28 U S. C
81605(a) (7). That anmendnment took the form of an appropriations
rider entitled the GCvil Liability for Acts of State Sponsored
Terrorism Pub. L. No. 104-208, 8589, 110 Stat. 3009-172
(commonly known as “the Flatow Amendnment”).! As this Court
reflected in Flatow v. Islamic Republic of Iran:

In [the Flatow Amendnent’s sponsor’s] experience as the

Chai rman of the House Task Force on Counterterrorism

and Unconventional Warfare and nenber of the House

Nati onal Security Commttee, in order for the exception

for imunity to have the desired deterrent effect, the

potential civil liability for foreign states which

commt and sponsor acts of terrorismwould have to be

substanti al .

999 F. Supp. 1, 12 (D.D.C. 1999) (citing Congressman Ji m Saxton,
News Rel ease, Saxton to Flatow Family: “Be Strong, America 1is
Behind You” (February 26, 1997)).

The Fl atow Anmendnent conditions civil liability on the six
el enents of the sovereign inmunity waiver in the Antiterrorism

Act at 81605(e)(7). See 81605 note.? In addition, the Flatow

' The Fl atow Anendment was named after Alisa Flatow, a Wnited States

citizen killed in Israel in 1995 by a suicide bonber connected with the

I rani an government. The civil suit on behalf of her estate was the first case
decided by this Court under the Antiterrorism Act and the Flatow Amendnent.
Flatow v. Islamic Republic of Iran, 999 F. Supp. 1 (D.D.C. 1999).

2 Al t hough the Fl atow Amendnment was codified as a note rather than a
separate statutory section, it has been interpreted as being an “i ndependent
pronouncenment of law. " Flatow, 99 F. Supp. at 12-13; see also Elahi, 124
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Amendnent adds a seventh elenent to the private right of action:

No action shall be maintained under this action [SIC

if an official, enployee, or agent of the United

States, while acting within the scope of his or her

of fice, enploynent, or agency would not be liable for

such acts if carried out within the United States.
Id.? Once those seven elenents are established, a defendant
shall be liable for “nobney damages which may include econom c
damages, solatium pain and suffering, and punitive danmages.”
Id.

VI1. Procedural Hi story of this Case

Plaintiffs comrenced this action against the Islamc
Republic of Iran on Decenber 29, 2000. See PIfs’ Conplaint. On
February 23, 2001, plaintiffs filed an amended conpl ai nt nam ng
the Iranian Mnistry of Foreign Affairs as a party-defendant.

See Pl fs’ First Amended Conplaint. The naned plaintiffs are
three fornmer hostages and the wife and child of a fornmer hostage,
who brought the action on behalf of thenselves and a cl ass
“conprising Americans taken hostage by defendants fromthe

Aneri can Enbassy or fromthe Foreign Mnistry in lran in 1979,

their spouses, and their children who are victins of

F. Supp. 2d at 106.

> This Court has in the past described the seven el ements as conditions
of both sovereign immunity waiver and the private cause of action. See, e.g.,
Elahi 124 F.Supp.2d at 106; Flatow, 999 F. Supp. at 16. Wiile these statutory
provisions are less than the epitonme of clarity, the plain | anguage of the two
provi si ons makes cl ear enough that the requirement that sinmilar conduct by
United States officials be actionable applies only to the civil cause of
action, not to the imunity waiver.
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[d] efendants’ conduct . . .” First Amended Conplaint, T § 4-
8, 11.

Plaintiffs’ conplaint alleges violations of the
Antiterrorism Act, the Flatow Amendnent, and the common | aw of
the District of Colunbia. Plaintiffs’ common | aw clainms include
the torts of assault, battery, false inprisonnment, intentional
infliction of enotional distress, consortium solatium and
unjust enrichment. The Islamc Republic of Iran and the Iranian
Mnistry of Foreign Affairs are nanmed as defendants for their
role in perpetrating the capture and inprisonnment of nenbers of
the plaintiff class. The plaintiffs seek $33 billion dollars in
conpensatory and punitive damages.

The defendants were properly served in accordance with
statutory procedures, see 28 U S.C. 8 1608(a)(4). Despite
service of process, defendants failed to make an appearance in
this case. Consequently, after having certified the class on
June 6, 2001, upon plaintiffs’ request the Court entered a
default judgnent agai nst defendants on August 17, 2001. The
Court scheduled a trial for Mnday, Cctober 15, 2001 to determ ne
t he appropriate anount of damages.

VI, United States’ Intervention

On Friday, Cctober 12, 2001, the Court was informed for the
first time that the United States intended to file a notion to

intervene. The Court imrediately held a conference call with the
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plaintiffs’ counsel and counsel for the United States to di scuss
this devel opnent. The Court allowed the governnent to file its
notions, and requested a prelimnary response fromplaintiffs by
Sunday, Cctober 14, 2001.

Late in the evening on Cctober 12, 2001, the United States
filed an Energency Motion to Intervene and to Adjourn Hearing on
Plaintiffs’ Damages Pendi ng Decision on the United States’ Motion
to Dismss. The United States argued that it is entitled to
intervene as of right under Federal Rule of Cvil Procedure 24(a)
because its interest in upholding the obligations of the Al giers
Accords is inplicated by this litigation, and alternatively, that
the Court should grant perm ssive intervention. The United
States also filed a Motion to Vacate Default Judgnent and Di sm ss
Plaintiffs” Claims. |In that notion, the United States argued
that the default judgnent on liability should be vacated for |ack
of subject matter jurisdiction because the exceptions to FSIA
created by the Antiterrorism Act do not apply here because Iran
was not designated as a state-sponsor of terrorismas a result of
this hostage-taking. Further, the United States argued that
uphol ding the commtnents of the Al giers Accords justifies relief
fromthe default judgnent under Federal Rule of Civil Procedure
60(b)(6). Once the default judgnent is vacated, argued the
United States, the Court should dismss plaintiffs’ clains
because the Court |acks jurisdiction, because plaintiffs clains
do not satisfy the elenents of the Flatow Anendnent, and are
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barred by the Al giers Accords.

Pursuant to the Court’s request, plaintiffs submtted an
initial response on Sunday, COctober 14, 2001 and objected to the
United States’ intervention as untinely and inproper. On the
nor ni ng of QOctober 15, 2001, the Court declined to hear argunent
on the governnment’s filings, in light of the |ate hour of the
attenpted intervention and the consi derabl e i nportance of the
upcoming trial to the plaintiff witnesses. The Court set a
briefing schedule for plaintiffs’ response to the governnent
notions, set a notions hearing date of Decenber 13, 2001, and
went forward with the trial. The Court heard the testinony of
plaintiffs for two days.

On Cct ober 30, 2001, the Court ordered the parties to brief
the follow ng issue in their upcom ng subni ssions:

Did plaintiffs’ counsel have a heightened duty to

di sclose to the Court any adverse controlling authority

given the ex parte nature of the proceedings in this

case? D d plaintiffs’ counsel violate that duty to

di sclose, and if so, what is the appropriate action for

the Court to take?

On Novenber 5, 2001, plaintiffs filed a notion to strike the
government’s notion to intervene and notion to vacate and
dismss. Plaintiffs argued that the governnent had no authority
to intervene and that the only proper status for the governnent
under 28 U . S.C. §8 517 is as am cus curiae. On Novenber 16, 2001,

plaintiffs filed their oppositions to the United States’ notions.

Once again plaintiffs challenged the United States’ intervention
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as untinely and inproper. The plaintiffs also argued that the
government | acked standing to raise a defense on the nerits to
plaintiffs clainms against Iran, that the Al giers Accords provides
no defense to Iran, and that the Al giers Accords does not trunp
statutes passed by Congress. Finally, plaintiffs counsel argued
that they did reveal to the Court the only precedent fromthis
Circuit that refers to the Algiers Accords as a potential bar to
plaintiffs recovery, the Persinger case. Persinger v. Islamic
Republic Iran, 729 F.2d 835 (D.C. Gr. 1984). Furthernore,
plaintiffs were not obligated to disclose the Al giers Accords and
their inplenenting regul ati ons because, they argued, they have
been abrogated by the 1996 Anti-terrorism Act and therefore are
not controlling authority.

| X. Subsection 626(c) of the 2002 Justice, Commerce, and
Treasury Appropriations Act

On Novenber 28, 2001, the Court was inforned that the
President had signed into |aw H R 2500, 107'" Cong., 1t Sess.
t he 2002 appropriations act for the Departnents of Justi ce,
Conmerce, and Treasury. Pub. L. 107-77, 115 Stat. 748 (2001).
Subsection 626(c) of that act contained a substantive amendnent
to the FSI A which provides, in full:
Amend 28 U. S.C. 81605(a)(7)(A) by inserting at the end,
and before the sem colon, the following: “or the act is
related to Case Nunber 1:00CV03110 (ESG [sic] in the
United States District Court for District of Colunbia.”

The Conference Conmittee Report that acconpanied H R 2500
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contained the follow ng | anguage with respect to subsection
626(c):

[ s]ubsection (c) quashes the State Departnent’s notion

to vacate the judgnent obtained by plaintiffs in Case

Nunber 1:00CV03110 (ESG[sic] in the United States

District Court for the District of Col unbia.

Consi stent with current |aw, subsection (c) does not

require the United States Governnent to nake any

paynents to satisfy the judgnent. The House bill did

not contain a provision on this matter.
H R Conf. Rep. No. 278, 107" Cong., 1t Sess. at 170 (2001).

Subsection 626(c) was not included in the versions of the
appropriations bills that were passed in the Senate and House of
Representatives. Rather, it first emerged in conference as a
repl acenent for |anguage in the Senate bill that woul d have nade
plaintiffs eligible for paynent of any judgment awarded in this
case fromthe U S. Treasury. As an anendnent added in
conference, it was never the subject of hearings or floor debate.
After the Conference Comm ttee agreenment was reported, H R 2500
passed the House and Senate, also w thout any debate on 8626(c).
See 147 Cong. Rec. H8144-H8159 (Nov. 14, 2001); 147 Cong. Rec.
S11878-S511886 (Nov. 15, 2001). Upon signing HR 2500 into | aw
on Novenber 28, 2001, the President included the followng in his
signing statenent:

[ S]ubsection (c¢) . . . purports to renpve Iran’s

immunity fromsuit in a case brought by the 1979 Tehran

hostages in the District Court for the District of

Col unmbia. To the nmaxi mum extent permtted by

applicable I aw, the executive branch will act, and

encourage the courts to act, with regard to subsection
626(c) of the Act in a manner consistent with the
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obligations of the United States under the Al giers

Accords that achieved the release of the U S. hostages

in 1981.

Statenent by the President, Novenber 28, 2001, available at 2001
WL 1509507 (Wi te House).

The Court ordered the parties to further brief the inpact of
this new | aw and heard oral argunent on Decenber 13, 2001. At
that hearing, the Court expressed its concern for the | ack of
clarity of the recent Congressional enactnent and the
significance of the argunents made by the United States. The
Court took the case under advisenent, and directed the parties to

informthe Court of any further Congressional devel opnents.

X. Section 208 of the 2002 Defense Appropriations Act

In | ate Decenber 2001, Congress acted yet again with respect
to this case. On Decenber 20, 2001, Congress passed, and on
January 10, 2002, President Bush signed into | aw, the Departnent
of Defense and Energency Suppl enental Appropriations Act, Pub. L.
107-117, 115 Stat. 2230. Section 208 of this Act provides, in
full, that “Section 626(c) of the Departnents of Conmmerce,
Justice, and State, the Judiciary and Rel ated Agencies
Appropriations Act, 2002 (Public Law 107-77) is anmended by
striking ‘1:00CV03110(ESG’ and inserting ‘1: 00CVO3110(EGS)."'”
While the statutory text contained only this technical amendnent
to this Judge’s initials, the Joint Explanatory Statenent issued

by the Conference Conmttee to acconpany the report of the final
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bill to both Houses of Congress, included the follow ng | anguage:

Sec. 208.-The conference agreenent includes Section
208, proposed as Section 105 of Division D of the
Senate bill, making a technical correction to Section
626 of Public Law 107 77. The | anguage included in
Section 626(c) of Public Law 107-77 quashed the
Departnment of State's notion to vacate the judgnent
obtai ned by plaintiffs in Case Nunber 1:00CV03110( EGS)
and reaffirnmed the validity of this claimand its
retroactive application. Neverthel ess, the Departnent
of State continued to argue that the judgnent obtained
i n Case Number 1:00CV03110(EGS) shoul d be vacated after
Public Law 107-77 was enacted. The provision included
in Section 626 (c) of Public Law 107-77 acknowledges
that, notwithstanding any other authority, the American
citizens who were taken hostage by the Islamic Republic
of Iran in 1979 have a claim against Iran under the
Antiterrorism Act of 1996 and the provision
specifically allows the judgment to stand for purposes
of award [sic] damages consistent with Section 2002 of
the Victims of Terrorism Act of 2000 (Public Law

106- 386, 114 Stat. 1541).

H R Cong. Rep. 107-350 at 422-23 (enphasis added).* Upon
signing the Act into |aw, President Bush expressed his opinion
that Section 208 nakes a

technical correction . . . but does nothing to alter

the effect of that provision or any other provision of

| aw. Since the enactnent of sub-section 626(c) and

consistent with it, the executive branch has encouraged
the courts to act, and will continue to encourage the

* The parties disagree as to whether this Joint Explanatory Statenent
was part of the “Conference Report” that was officially voted on by the House
and Senate when they approved the bill for the President’s signature.

However, the language preceding the Joint Explanatory Statenent clearly
explains the relationship: “[t]he nanagers on the part of the House and the
Senate at the conference . . . subnit the following joint statement to the
House and the Senate in explanation of the effect of the action agreed upon by
t he managers and reconmended in the accompanying conference report.” HR
Conf. Rep. 107-350, at 129 (enphasis added). Thus, whatever the appropriate

| evel of deference this Court should give to the explanation of a conference
committee, plaintiffs’ attenpt to lend the | anguage in the Statenment the

addi tional weight of the approval of the menbers of Congress who passed the
acconpanying bill is unpersuasive.
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court to act, in a manner consistent with the

obligations of the United States under the Al giers

Accords that achieved the release of U S. hostages in

1981.

Govt’s Supp. Resp. of 1/29/02, Ex. 46.

Just prior to a schedul ed status hearing on January 14,
2002, plaintiffs informed the Court of this |atest devel opnent,
and the Court ordered further briefing on the subject.
Plaintiffs argue that both the recent |egislative enactnents
provide jurisdiction and a cause of action for plaintiffs, as
they denostrate a clear intent to abrogate the Al giers Accords.
The governnent concedes that subsection 626(c) provides this
Court with jurisdiction to hear plaintiff’'s clainms, but that the
Al gi ers Accords continue to provide a substantive bar to
plaintiffs’ action against the governnment of |ran because
Congress has not expressly abrogated that agreenent.

Section 208 was not the only additional Congressional
reaction to this case. On Decenber 20, 2001, Senator Harkin
i ntroduced S. 1877, 107'" Cong., 1%* Sess. (2001), a bill providing
t he foll ow ng:

Cause of Action: Notw thstanding the Al giers Accords ,

any other international agreement, or any other

provision of law, a fornmer Iranian hostage or inmmediate

relative shall have a cause of action for noney damages

agai nst the Governnent of Iran for the hostage taking

and any death, disability, or other injury (including

pain and suffering and financial |oss) to the forner

| rani an hostage resulting fromthe former Iranian

hostage’s period of captivity in Iran.

147 Cong. Rec. S13965, S13966 (Dec. 20, 2001). In addition to
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creating a cause of action, the bill also contains a section
providing jurisdiction notw thstanding the Al giers Accords, and
definitions of the Accords, “forner Iranian hostage,” “inmediate
relative,” and “period of captivity.” Id. Senator Harkin hinself
expl ai ned that he introduced this bill in response to this
Court’s

reluctance to nake a final judgnent and to order the

Governnent of Iran to pay danages unl ess the Congress

takes further legislative action to clearly and

irrefutably abrogate the Al giers Accords insofar as

necessary to allow the Americans held hostage and their

famlies to sue in federal court and recover danages

fromthe Government of Iran.
Id. On January 31, 2002, plaintiffs provided the Court with a
letter from Senator Harkin explaining to the Departnents of
Justice and State that his bill has been tabled in light of his
belief that “there is no | onger any need for the Congress to act
on this legislation because it is superceded by the enactnent of
the clarification provision included in the FY 2002 Def ense
Appropriations Act. . .” See PIfs’ Reply of 1/31/02, Ex. C

On February 20, 2002, this Court once again heard oral
argunment on the legal significance of these recent devel opnents,
and once again took the case under advisenent. On February 22,
2002, plaintiffs filed a supplenental brief wth the Court,
attenpting to respond to a question posed by the Court to counsel

at the February 20, 2002 hearing. Despite the fact that

plaintiff’s filing raised new | egal argunents after over four
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nmont hs of ongoing briefing, the Court felt it necessary to issue
one final request for further briefing by the parties on the
| egal standard for abrogation of an international executive

agreenent . That briefing was conpleted on March 14, 2002.

DISCUSSION
I. United States’ Motion to Intervene
A. | ntervention as of Right

The United States has the right to intervene in this | awsuit
pursuant to Federal Rule of Civil Procedure 24. The United
States has a sufficient cognizable interest in the outcone of
this litigation, its intervention was tinmely, its interest could
be inpaired by the outconme of this litigation, and no party
sufficiently represents that interest. Fed. R Cyv. P. 24(a);
Smoke v. Norton, 252 F.3d 468, 471 (D.C. Cr. 2001).

1. The United States Has Asserted a Cogni zabl e | nterest

The interest asserted by the United States is the “adherence
to its commtnents under the Al giers Accords,” and “neeting its
obligation to term nate | egal proceedings that have been brought
in contravention of an international |egal agreement to which the
United States is a party.” Govt’s Mem in Supp. of Mt. to Int.
of 10/12/01 at 16-17. This specific interest has been recognized
by the DDC. Grcuit as sufficient to justify intervention in

actions against Ilran in the past. Persinger v. Islamic Republic
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Iran, 729 F.2d 835, 837 (D.C. Gr. 1984); Am. Int’1 Group, Inc.
v. Islamic Republic of Iran, 657 F.2d 430, 433, 435-56 (D.C. Cir.
1981). In addition to the interest in adherence to its
international commtnents, the United States al so has an
undeni abl e interest in the enforcenent of its |aws, which include
Executive Order 12283 and its inplenenting regulations, 31 CF.R
8 535.216(a), both of which prohibit |awsuits arising out of the
host age taking at issue here. Both of these interests are
sufficiently “cogni zabl e” for purposes of Rule 24(a)(2).
Plaintiffs argue that the United States’ intervention is
i nproper because the United States “has no possibility of being
cast in judgnent as a defendant.” PlIfs’” Mem in Qop. to Int. of
11/16/01 at 14. This argunment is devoid of nerit. Intervention
is not limted under Rule 24(a) to those who may be sued by
plaintiff, but rather to those who can neet the four requirenents
of that Rule. Plaintiffs cite no precedent that supports this
theory. On the contrary, courts often allowthe United States to
intervene in cases that inplicate its interest but pose no threat
of liability. See e.g., Bareford v. Gen. Dynamics Corp., 973
F.2d 1138 (5" Cr. 1992); Zuckerbraun v. Gen. Dynamics Corp.,
935 F.2d 544 (2d Cir. 1991); Camacho v. Autoridad de Telefonos de
Puerto Rico, 868 F.2d 482 (1%t Cir. 1989); Fitzgerald v.
Penthouse Int’1 Ltd., 776 F.2d 1236 (4'" Cr. 1985). Persinger,

in which the D.C. Crcuit allowed the United States to i ntervene

27



to protect the very interest at stake here, is one such case.
729 F.2d at 837.

Plaintiffs then argue that the United States | acks a
cogni zabl e i nterest because Iran has waived all defenses by
refusing to appear in this court, and therefore the United States
| acks standing to assert defenses on behalf of Iran. PIfs Mm
in Opp. to Int. of 11/16/01 at 15-19. Plaintiffs consistently
m scharacterize the nature of the interest asserted by the United
States. The United States is not seeking to vindicate Iran’s
interests, but rather its own comm tnent under a binding
i nternational agreenent, and its ever-present interest in the
enforcement of its |aws.

Finally, plaintiffs rely on Sea Hunt, Inc. v. Unidentified
Vessel or Vessels to argue that the United States' interests in
the enforcenment of the Al giers Accords and their inplenenting
regul ations are not sufficient to warrant intervention. 22
F. Supp.2d 521 (E.D. Va. 1998); Plf’s Mem in Opp. to Int. of
11/16/01 at 18, 20. In Sea Hunt, after the district court
granted plaintiff exclusive salvage rights, the United States
sought to intervene to assert Spain’s claimof ownership on
behal f of Spain. I1d. at 522. The district court observed that
the United States took the “unique position . . . of holding
itself out as counsel for Spain.” 1d. at 522-523. That court

hel d that the relevant treaty with Spain did not provide the
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authority for such intervention.

The scenari o addressed by Sea Hunt differs in several
significant aspects fromthis case. First, the Court in Sea Hunt
held that the United States’ treaty obligations to Spain could be
served sufficiently by allowing Spain to appear in United States
courts. In contrast, the Al giers Accords expressly place an
affirmative obligation on the United States “to bar and precl ude”
t he prosecution of cases against Iran. Furthernore, Executive
Order 12283 granted the Attorney General the specific authority
to “take all appropriate nmeasures to notify all appropriate
courts of the existence of this Order and inplenenting
regul ations and the resulting termnation of litigation.” 46 Fed
Reg. 7927 (Jan. 19, 1981) at 1-102. Finally, in contrast to Sea
Hunt, regardless of the plaintiffs’ assertions to the contrary,
the United States has not sought to intervene on behalf of Iran,
but rather to uphold its international obligations and its
interest in enforcing its own | aws.

2. The United States’ Mdtion to Intervene was Tinely

Plaintiffs strenuously object to the United States’ notion
to intervene as untinely. However, as the D.C. Circuit has
expl ained, “the relevant time fromwhich to assess [the] right of
intervention is when [the applicant] knew or should have known
that any of its rights would be directly affected by the

litigation.” Nat’l wildlife Federation v. Burford, 878 F.2d 422,
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433-34 (D.C. Cr. 1989), rev’d on other grounds, 497 U S. 871
(1990). The appropriate starting point for the tineliness
inquiry is not the date that the woul d-be intervener becane aware
of the existence of the litigation, but the date the intervener
became aware of the inplications of the litigation. See United
Airlines, Inc. v. McDonald, 432 U.S. 385, 394 (1977) (post-
judgnment notion for intervention tinely despite intervener’s
awar eness of litigation where it becane clear that nanmed
representatives woul d not adequately represented unnaned cl ass
menbers on appeal ); see also Smoke v. Norton, 252 F.3d at 470-71
(hol ding that a post-judgnent notion for intervention was tinely
when applicant pronptly noved for intervention after it |earned
t hat governnent woul d not appeal fromdistrict court’s adverse
ruling and thus no | onger adequately represented the novant’s
interests.).

The United States noved for intervention | ess than 30 days
after the responsible officials within the State Depart nent
becane aware that the United States’ interest in upholding the
Al giers Accords was threatened by this litigation. Plaintiffs
have argued that certain enpl oyees of the federal governnment were
made aware of this lawsuit as early as February of 2001. See
Plf's Mm in Opp. to Int. of 11/16/01 at 4 - 8. Plaintiffs have
not, however, presented any evidence to dispute the United

States’ claimthat the relevant officials in the State Departnment
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becane aware of the nature of this suit only in Septenber of
2001. See Govt’s Mem in Supp. of Mdt. to Int. of 10/12/01, Ex.
5; Govt’'s Reply Mem in Supp. of Mdt. to Int. of 11/28/01 at 4-
11. The United States has submtted affidavits to support its
clai mthat none of the individuals at various federal agencies to
whom plaintiffs and plaintiffs' counsel allegedly nentioned this
| awsuit was aware of the potential conflict with the Algiers
Accords. Govt’s Reply Mem in Supp. of Mdt. to Int. of 11/28/01,
Ex. 9-22. Nor did any of those officials, including an enpl oyee
at the CIA's Ofice of Public Affairs, two nenbers of the C A
General Counsel’s Ofice, a trial attorney fromthe Cri m nal
Di vision of the Departnent of Justice, attorneys fromthe United
States’ Attorney’s Ofice in Dallas, Texas, and others, have
reason to be aware of the details of an international executive
agreenent between the United States and Iran signed in 1981.
Furthernore, plaintiff’'s citation to NAACP v. New York, 413
U S. 345, 365 (1973) is unpersuasive. Wile the United States’
October 12, 2001, notion to intervene in this case did threaten
to disrupt the scheduled trial in this case on Cctober 15, 2001,
it did not threaten the availability of any relief for
plaintiffs. Unlike naAaCcp, where a primary el ection was set to
proceed on the basis of the district lines at issue in the
| awsuit less than three nonths after the attenpted intervention,

id. at 357-58 n. 10, no inpending outside factors serve to inpact
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this Court’s ability to award judgnment. The Court in NAACP based
its holding of untineliness in part on the serious prejudice such
intervention would cause the parties: “Ganting the [ NAACP s]
nmotion to intervene possessed the potential for seriously

di srupting [ New York’s] electoral process.” 1Id. at 369; see also
NRDC v. Castle, 561 F.2d 904, 908 (D.C. Cir. 1977) (“[e]ven if
there was a delay in seeking intervention . . .a determ nation of
tinmeliness would al so have to weigh . . . whether that del ay
woul d unfairly di sadvantage the original parties.”) Plaintiffs
here have identified no such prejudice.

3. | npai rnent of United States’ |nterest

Denying the United States’ request to intervene will lead to
the inmpairnent of its asserted interests in this case. The
United States’ asserted interest in this case is “adherence to
its commtments under the Algiers Accords,” and “neeting its
obligation to term nate | egal proceedings that have been brought
in contravention of an international |egal agreenment to which the
United States is a party.” Govt’s Mem in Supp. of Mdit. to Int.
of 10/12/01 at 16-17. The United States assunmed an affirmative
duty under the Accords to intervene and term nate any | egal
proceedi ngs that contravene the Accords. Denying the United
States the ability to intervene to protect its obligations wll
certainly inmpair that affirmative obligation. Mre generally,

the United States al so seeks here to ensure its |aws, including
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Executive Order 12283 and its inplenenting regulations, CF. R 8§
535. 216(a), are enforced. Denying the United States the right to
intervene will certainly undermne this interest, as no other
party to this case seeks to enforce those | aws.

4. | nadequat e Representation

In order for the United States to be granted intervention of
right under Rule 24(a), the United States nust show only that the
representation of its interests by other parties in the case nmay
be i nadequate. NRDC v. Costle, 561 F.2d at 911. The only party
present inthis litigation are plaintiffs. Plaintiffs adamantly
oppose the position asserted by the United States, and certainly
could not be held to represent that position. Iran has chosen
not to defend itself in this Court, and therefore could not be
said to represent the United States’ position.

Because it has denonstrated a cogni zable interest in this
case that no other party adequately represents, that could be
i mpaired by the denial of intervention, and that was tinely
asserted, the United States has satisfied the requirenents for
intervention pursuant to Federal Rule of G vil Procedure 24(a).

B. Plaintiff's Motion to Strike

Plaintiffs’ notion to strike the United States’ notion to
i ntervene as beyond the United States’ statutory authority is
wholly without nerit. Plaintiffs argue that pursuant to 28

U S C 8517 the only perm ssible role for the United States in
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this litigation is as amicus curiae. To prove this point,
plaintiffs rely on a nultitude of cases in which the United
States filed amcus briefs. FE.g., In re Austrian and German
Holocaust Litigation, 250 F.3d 156 (2d Cr. 2001); Smith v.
Socialist Peoples’ Libyan Arab Jamahirya, 101 F.3d 239 (2d Cir.
1997). Strikingly, none of the cases cited by plaintiffs
indicated in any way that the United States is limited to filing
an amcus brief or precluded fromnoving to intervene pursuant to
Federal Rule of G vil Procedure 24(a).

Not hing in the | anguage of 8 517 limts the United States’
participation in any way:

[t]he Solicitor CGeneral, or any officer of the

Depart nent of Justice, may be sent by the Attorney

General to any State or district in the United States

to attend to the interests of the United States in a

suit pending in a court of the United States...”
28. U.S.C. 8 517. The United States clearly has the authority
pursuant to 28 U.S.C. §8 517 to nove to intervene in a case should
it believe that its interests are sufficiently inplicated, and
has done so on countl ess occasions. E.g., Texas v. Mexico, 462
U S. 554, 562 (1983) (United States intervened to protect its
interest in the Pecos River); Crater Corp v. Lucent Technologies,
Inc., 255 F.3d 1361, 1370 (Fed. Cir. 2001)(United States
intervened in patent infringenment action to prevent disclosures

that woul d adversely affect national security). Furthernore, the

D.C. Crcuit has allowed the United States to intervene to
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protect the very interest that is at stake here, the United
States’ obligations under the Al giers Accords. See Persinger v.
Islamic Republic of Iran, 729 F.2d 835, 837 (D.C. Cir. 1984); Am.
Int’]l Group Inc. v. Islamic Republic of Iran, 657 F.2d 430, 433
(D.C. Gr. 1981). Indeed, Executive Order 12283 itself grants
the Attorney CGeneral the specific authority to “take al
appropriate neasures to notify all appropriate courts of the

exi stence of this Order and inplenmenting regul ati ons and the
resulting termnation of litigation.” 46 Fed Reg. 7927 (Jan. 19,
1981) at 1-102.

Plaintiffs also argue in their notion to strike that where
the governnent faces no liability as a defendant, it can only
participate in a lawsuit as amcus. PIfs’ Mt. to Strike of
11/05/01 at 4. Once again, plaintiffs seemto have invented this
limtation on the right to intervene out of whole cloth. As
di scussed above, the United States has often intervened in cases
to protect its interests where it is not |iable as a defendant.
E.g., Bareford v. Gen. Dynamics Corp., 973 F.2d 1138 (5" Cir.
1992); Fitzgerald v. Penthouse Int’1 Ltd., 776 F.2d 1236 (4'"
Cr. 1985). The only question relevant to determ ning the
permssibility of the United States’ intervention is whether the
United States has fulfilled the requirenments of Federal Rule of
Cvil Procedure 24(a) or (b). It is striking that plaintiffs’

noti on never nentions this Rule.
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IT. United States’ Motion to Vacate

Under Rule 60(b) of the Federal Rules of Civil Procedure, a
court may relieve a party froma “final judgnment, order or
proceedi ng” for a variety of reasons, including error or m stake
by the Court, because the “judgnent is void,” or “any other
reason justifying relief fromthe operation of the judgnent.”
Fed. R Cv. P. 60(a) and (b)(4), (6). The United States has
intervened in this case as a defendant and has noved to vacate
this Court’s August 17, 2001 judgnent on liability on several
grounds. This Court vacates that judgnent both because it was
entered in contravention of the requirenents of the FSIA and
because the Court |acked jurisdiction over plaintiff’'s clains at
the tinme judgnment was entered.

A This Court’s Default Judgnment on Liability is Vacated
on Statutory G ounds.

Notwi t hstanding this Court’s entry of a default on August
17, 2001, the FSI A mandates that a default judgnent for a
specific nonetary anount nmay not be entered against a foreign
state until plaintiffs have “establish[ed] [their] claimor right
to relief by evidence that is satisfactory to the Court.” 28
U S C 8§ 1608(e). Thus, in order for a court to enter judgnent
against a foreign state, plaintiffs nust put forth satisfactory
evi dence to support each elenent of their claim E.g., Elahi v.
Islamic Republic of Iran, 124 F.Supp.2d 97, 100 n.3 (D.D.C

2000). Hence, in previous cases brought against Iran under the
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cause of action created by the Flatow Arendnent this Court has
consistently held non-jury trials to hear testinony on the issue
of liability as well as damages prior to the entry of judgnent.
See Jenco v. Islamic Republic of Iran, 154 F.Supp.2d 27 (D.D.C.
2001); Sutherland v. Islamic Republic of Iran, 151 F.Supp.2d 27
(D.D.C. 2001); Anderson v. Islamic Republic of Iran, 90 F. Supp.2d
107 (D.D.C. 2000); Cicippio v. Islamic Republic of Iran, 18
F. Supp.2d 62 (D.D.C. 1998). As of August 17, 2001, the Court had
not yet received any evidence and testinony to support the
el ements of each of plaintiffs’ clains. That evidence was not
heard until the bench trial on Cctober 15 and 16, 2001.
Therefore, the Court’s entry of default on liability on August
17, 2001 viol ated the express provisions of the FSIA  That
default order is therefore invalid and is hereby vacat ed.

B. The Default Judgnent on Liability Should Al so be

Vacat ed Because this Court Lacked Jurisdiction to Hear
this daimat the Tine the Judgnent Was Ent er ed.

The default judgnment entered on August 17, 2001 should al so
be vacated because at the tinme that judgnent was entered on
liability for the plaintiffs, this Court |lacked jurisdiction to

hear plaintiffs’ clainmns.

1. Prior to the enactnent of subsection 626(c), this Court
| acked subject matter jurisdiction to hear plaintiffs’
cl ai ns.

A judgnent is void for purposes of Rule 60(b)(4) if the

court that rendered it | acked subject matter jurisdiction over
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the plaintiff’s claim and as such nust be vacated by the court.
See, e.g., Robinson Eng’g Co. Pension Plan and Trust v. George,
223 F.3d 445, 448 (7'" Cir. 2000); United States v. Forma, 42
F.3d 759, 762 (2d Cir. 1994); vVon Dardel v. U.S.S.R., 736 F.
Supp. 1, 8 (D.D.C. 1990)(court has “no alternative” but to vacate
a default judgnent entered without subject matter jurisdiction).
Furthernore, plaintiffs’ argunment that the United States can not
nove to set aside the judgnment because it is not a “party” to
this lawsuit is now noot, as the Court has allowed the United
States to intervene as a defendant. See PIf’s Mem in Opp. to
Govt’'s Mot. to Vacate and Dismss of 11/16/01, at 3-4. Rule 60
provi des the proper procedural tool for an intervener to request
relief froma prior judgnent. See, e.g., Dillard v. Baldwin
Count Comm’rs, 225 F.3d 1271, 1282 (11 Cir. 2000); U.S. v.
Kentucky Util. Co., 927 F.2d 252, 255 (6'" Cir. 1991); williams &
Humbert, Ltd. v. W & H Trademarks (Jersey) Ltd., No. 83-1905,
1988 W. 66213 (D.D.C. June 17, 1988) (granting intervener’s Rule
60(b) to vacate final judgnent).

This Court |acked subject matter jurisdiction to hear
plaintiffs’ clains when it entered judgnent in August, 2001
because prior to subsection 626(c)’s anendnent to FSIA in
Novenber 2001, plaintiffs could not prove all the elenents

required to neet the 1996 Anti-Terrorism Act’s exception to
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Iran’s sovereign imunity. |n particular, Iran was not

desi gnated as a state sponsor of terrorismat the tine of the
1979-1981 hostage taking or as a result of that hostage taking.
The exception to foreign sovereign immunity created by the 1996
Antiterrorism Act specifically states:

the court shall decline to hear a claimunder this

par agr aph—

(A) if the foreign state was not designhated as a state

sponsor of terrorismunder [other specific federal

statutes] at the time the act occurred, unless |ater so
designated as a result of such act.
28 U.S.C. 81605(a)(7).

There is no dispute over the fact that Iran was not
officially designated a state sponsor of terrorismunder the
specific federal statutes nanmed in the Anti-terrorismAct, the
Export Adm nistration Act or the Foreign Assistance Act, at the
time that plaintiffs were taken and held hostage. Iran was
designated as a state sponsor of terrorismon January 23, 1984,
three years after the hostages were rel eased. See Dept of State,
Ofice of the Secretary, Determ nation Pursuant to Section 6[]j]
of the Export Adm nistration Act of 1979 — Iran, 49 Fed. Reg.
2836 (Jan. 23, 1984).

Plaintiffs contend that Iran was designated as a state

> As will be explained below, the Al giers Accords themselves do not
create a barrier to this Court’s subject matter jurisdiction but rather
constitute the substantive law of the case. 1In signing those Accords and

agreeing to prevent suits arising out of the hostage-taking, the President did
not interfere with Congress’ exclusive power to determne the jurisdiction of
federal courts; rather, the Al giers Accords go to the nmerits of plaintiff’'s
clainms. Therefore, this Court could not vacate the default judgnent for |ack
of jurisdiction based on the Al giers Accords thensel ves.
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sponsor of terrorismas a result of the hostage taking of 1979 -
1981. This argunent is contradicted by State Departnent
docunent s cont enporaneous to the designation. The government
argues that Iran was designated as a state sponsor of terrorism
for its support of terrorist activities around the world that
occurred arfter the hostages’ release. See Govt’s Mem in Supp.
of Mbt. to Vacate of 10/12/01 at 12. The March 1984 edition of
the State Departnment Bulletin, which constitutes the “offici al
record of U.S. foreign policy,” states that Iran was desi gnated
as a state sponsor of terrorism “based on convincing evidence
o[f] a broad Iranian policy of furthering terrorism beyond its
borders.” Department of State Bulletin, Vol. 84, No. 2084, 77
(March 1984); (Exhibit 8 to Govt’s Mem in Supp. of Mdt. to
Vacate of 10/12/01) (enphasis added). In addition, the Cumulative
Digest of the United States Practice in International Law,
prepared by the State Departnment’s Ofice of Legal Advisor
states that Iran was designated “a[s] a result of [its] actions .
occurring subsequent to the Algiers Accords.” O fice of the
Legal Advisor, United States Departnent of State, Cumulative
Digest of the United States Practice in International Law, 1981-
1988, Book 111, 3023; (Exhibit 8 to Govt’s Mem in Supp. of Mbdt.
to Vacate of 10/12/01) (enphasis added). Letters fromthe
Assi stant Secretary of State for Legislative and

I ntergovernnental Affairs, dated January 19, 1984, transmtted to
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t he Speaker of the House of Representatives, the Senate Majority
Leader, and ot her senior nmenbers of Congress add further support
to this argunent. Those letters explain that “[a] careful review
of the facts and statenments by the Governnent of Iran over the
last two years shows convi nci ng evidence of broad Iranian policy
furthering terrorism beyond its borders.” (Govt’'s Reply Mem in
Supp. of Mot. to Vacate of 11/28/01, Ex. 28. These letters nake
no reference to the seizure or detention of plaintiffs.

In response to the governnent’s argunent, plaintiffs nmake
two argunents: first, that because the governnent did not appear
at the evidentiary hearing the Court nust accept plaintiff’s
evi dence as uncontroverted, and second, plaintiff’s testinoni al
evi dence supports the fact that Iran was designated as a state
sponsor as a result of the hostage-taking at issue here. The
first of plaintiffs’ argunments is easily dismssed. The issue
rai sed by the governnent goes to subject matter jurisdiction of
this Court, and in order to resolve that question this Court wll
appropriately review the public record that existed at the tine
t he designation was made. Fed. R Evid. 201(b).

During the bench trial, plaintiffs offered the testinony of
a fornmer hostage, Professor WIIiam Daugherty, to support their
argument. See also PIfs” Mem in Opp. to Govt’s Mot. to Vacate
of 11/16/01, at 18-19. Professor Daugherty testified that there

was “no doubt” in his mnd that the seizure and detenti on of the
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host ages from 1979 t hrough 1981 was one of the reasons for the
Secretary of State’s decision to designate Iran on the |ist of
terrorist nations in 1984. Transcript of Trial Proceedings, at
189. Upon further questioning of the Court, however, it becane
clear that at the time of that designation Professor Daugherty
was an enpl oyee of the CIA not the State Departnent. He
admtted that he did not know what “went across the Secretary’s
desk,” or to what extent the hostage-taking played a role in the
Secretary’s decision-nmaking process. I1d. at 185, 187, 195. He
admtted that his “opinion” about the designation was based on
“specul ation.” 1d. at 199, 209-10. It is obvious from Professor
Daugherty’s testinony that he did not have personal know edge of
the matter and as such his testinobny can not be conpetent

evi dence of the reasons for the Secretary of State’ s designation.
Fed. R Evid. 602; United States v. Burnett, 890 F.2d 1233, 1240-
41 (D.C. Gir. 1989).

The governnent has submitted sufficient evidence to
denonstrate that Iran was not designated as a state sponsor of
terrorismas a result of the hostage-taking at issue here. As a
result, plaintiffs failed to establish one of the necessary
el enents of the exception to sovereign imunity created by the
1996 Anti-terrorismAct. At the tine of the entry of a default
judgment on liability, this Court had no basis to hold that the

sovereign immunity of Iran had been waived. Therefore, that
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j udgnent is void.

2. Section 626(c) should not be applied retroactively to
confer jurisdiction unless explicitly stated by
Congr ess.

Reserving for now the question of whether the recent
enact nent of subsection 626(c) currently confers jurisdiction
over plaintiffs clains on this Court, and assum ng arguendo that
it would, subsection 626(c) can not be applied retroactively to
val idate the August 17, 2001 liability default judgnent because
it does not contain an express statenent of intent by Congress.
I n Langraf v. USI Film Prod. Inc., the Suprenme Court stressed
that “the presunption against retroactive legislation is deeply
rooted in our jurisprudence,” because of special concerns about
the power of retroactive statutes to “sweep away settled
expectations,” and their use as “means of retribution agai nst
unpopul ar groups or individuals.” 511 U S. 244, 265-66 (1994).
In light of this presunption, “[a] statute may not be applied
retroactively . . . absent a clear indication from Congress that
it intended such a result.” INS v. St. Cyr, 121 S. C. 2271
2288 (2001). Thus,

[wW hen a case inplicates a federal statute enacted

after the events in suit, the court’s first task is to

det ermi ne whet her Congress has expressly prescribed the

statute’s proper reach . . . Wen . . . the statute

contai ns no such express conmand, the court mnust

det erm ne whether the new statute woul d have

retroactive effect . . . If the statute would operate

retroactively, [the] traditional presunption teaches

that it does not govern absent clear congressional
intent favoring such a result.
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Landgraf, 511 U.S. at 280. Jurisdictional statutes such as
626(c) are “as much subject to [the] presunption agai nst
retroactivity as any other.” Hughes Aircraft Co. v. United
States, 520 U.S. 939, 951 (1997).

Furthernore, the post-judgnent retroactive inposition of
jurisdiction by Congress rai ses serious separation of powers
concerns. The Suprene Court held in Plaut v. Spendthrift that
Congress’ retroactive inposition of jurisdiction to reopen a case
after final judgnent for noney danmages was an i nperni ssible
encroachnment by Congress into the sphere of the federal courts
and violated Article Il of the U S. Constitution. 514 U S. 221,
115 S. C. 1447 (1995); see also National Coalition to Save Our
Mall v. Norton, 269 F.3d 1092 (D.C. Cr. 2001) (declining to find
Article I'll violation when Congress nade substantive anendnent to
law mid-litigation). Because this Court holds that subsection
626(c) does not apply retroactively, there is no need to resolve
this particular Article Il concern.

The text of subsection 626(c) says nothing about retroactive
application. Applying subsection 626(c) to the default judgnent
on liability would, as in Hughes Aircraft,“create[] jurisdiction
where none previously existed,” thereby substantively inpacting
| egal rights. 520 U S. at 951-52. Because there is no clear
expression of legislative intent to apply this new jurisdictiona

statute to the default judgnent at issue, such retroactive effect
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is inproper.?®

III. United States’ Motion to Dismiss for Failure to State a
Claim

In light of this Court’s decision to allow the United States
to intervene and to vacate the default judgnent on liability, the
Court now must turn to the United States’ notion to dismiss this
lawsuit for failure to state a claimupon which relief nmay be
granted. The United States concedes that in |light of Subsection
626(c)’s anendnent to the FSIA this Court now has subject matter
jurisdiction to hear this case. The United States argues that
despite the grant of jurisdiction, plaintiffs have failed to
state a cl aimbecause no act of Congress unanbi guously provides a
cause of action against Iran and no act of Congress has clearly
abrogated the Al giers Accords’ substantive bar on this
litigation. Plaintiffs respond that through the Antiterrorism
Act, the Flatow Anmendnent, Subsection 626(c), and Section 208,
Congress has clearly and definitively expressed its intent to
allow this Court to proceed to judgnment against Iran and to
abrogate the Al giers Accords.

A Sovereign Imunity and Jurisdiction

Despite the United States’ concession that Subsection 626(c)

6 Contrary to plaintiffs’ argunent, the retroactivity provision of the
AntiterrorismAct does not justify the retroactive application of subsection
626(c), as by its own termnms that provision applies only to amendnents nmade by
the 1996 Anti-terrorism Act. Pub. L. 104-132, 8221(c).
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anmends the FSIA so as to result in a waiver of Iran’s sovereign
immunity in this case, this Congressional action raises serious
separation of powers concerns. Wile according to the terns of
subsection 626(c) plaintiffs can now establish subject matter
jurisdiction in this case, that act inplicates Article Il of the
United States Constitution by issuing a |legislative directive
ainmed directly and expressly at this Court.

Because, as discussed above, plaintiffs have not proven that
I ran was designated as a state-sponsor of terrorismas a result
of the hostage taking at issue here, prior to the enactnent of
subsection 626(c), lran’s sovereign imunity remained intact and
this Court |acked subject matter jurisdiction to hear this case.
However, by enacting subsection 626(c), Congress has anended the
FSIA to renove that jurisdictional obstacle to plaintiffs
claims. Subsection 626(c) anmends the FSIA to allow for a waiver
of sovereign inmunity not only when the state-sponsor designation
results fromthe act at issue, but also for any acts related to
this litigation. Therefore, plaintiffs no | onger need to show
that Iran was designated as a state-sponsor as a result of the
acts at issue here, for Congress has created an exception to that
requi renent for these plaintiffs.

This |l egislative waiver of sovereign imunity is not
rendered problematic by the Algiers Accords and its inplenenting
Executive Order and regulations. Both the Supreme Court and the
D.C. Grcuit have held that the Al giers Accords’s preclusion of
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l[itigation is not jurisdictional. See Dames & Moore, 453 U.S. at
685; American International Group, 657 F.2d at 441; Persinger,
729 F.2d 835. The Algiers Accords are “substantive governing

| aw’ that extinguish clains arising out of the 1979 Revol ution
and hostage taking on the nerits. Dames & Moore, 453 U. S. at
685. In so holding, both courts explicitly rejected argunents
that the Al giers Accords represent an inproper effort by the
Executive Branch to define the jurisdiction of the federal
courts. Dames & Moore, 453 U S. at 685-86; American Int’1 Group,
657 F.2d at 444. On the issue of whether the Al giers Accords go
to jurisdiction or to the nerits of the case both plaintiffs and
the United States agree. See generally Govt’s Mem in Supp. of
Mot. to Vacate; PIfs™ Mem in Qpp. to Govt’s Mot. to Vacate at 6,
13 (repeatedly referring to the Algiers accords as a “nerits
defense”). Because the Al giers Accords are not jurisdictional,
but preclude clains on the nerits, there is no direct conflict

Wi th the amendnent’ s waiver of sovereign immunity, and therefore
no need to address the question of abrogation with respect to
jurisdiction. Thus, because plaintiffs have established the
other elenents required by the AntiterrorismAct, 28 U S. C
81605(a)(7), if subsection 626(c) is indeed a valid act by
Congress, lran’s sovereign immunity woul d be waived and this
Court would have jurisdiction to hear these cl ains.

However, the enactnent of subsection 626(c) raises two
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serious separation of powers concerns.’ First, by expressly
directing legislation at pending litigation, Congress has
arguably attenpted to deternmine the outcone of this litigation
See, e.g., United States v. Klein, 80 U. S. 128, 141-44 (1871);
Plaut v. Spendthrift Farm, Inc., 514 U . S. 211, 240, 115 S. O
1447 (1995); Coalition to Save Our National Mall v. Norton, 269
F.3d 1092, 1096 (D.C. Cr. 2001). Second, by legislating no nore
broadly or narrowy than issues presented by this litigation,
Congress has also inplicated Article I'll of the United States
Constitution. See Robertson v. Seattle Audubon Society, 503 U. S.
429, 441, 112 S. Q. 1407 (1992); National Mall, 269 F.3d at
1097.

The first concern is not at all an easy one to resolve. It
is clear that Congress may not legislate to reopen suits for
noney damages after judgnent has been granted in order to change
the outcone. See Plaut v. Spendthrift Farm, Inc., 514 U S. 211,
115 S. C. 1447 (1995). Wth respect to ongoi ng cases, precedent
suggests that if Congress explicitly legislates a rule of

deci sion wi t hout anendi ng the underlying substantive law it

" From the strength with which they enphasize the case-specific nature
of these enactnents throughout their briefs, plaintiffs seemoblivious to the
serious constitutional concerns raised here. See PIfs’ Supp. Br. of 1/22/02
at 13 (“This is the first tine that a specific case has been placed in the
statutory text of the Antiterrorism Act by Congress”); Rep. Br of 1/29/02 at
2 (“The subsequent enactnent of Section 626(c) by Congress as a case-specific
pi ece of |egislation branded upon the face of [the Anti-terrorismAct].”); Id.
at 3 (“Section 626(c) is not a |law of wide application to many cases... Here,
by Contrast, Congress legislated to clarify the |aw applicable to one case”).
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viol ates the exclusive province of the judiciary. United States
v. Klein, 80 U.S. 128, 141-44 (1871). The Constitution is not
of f ended, however, when Congress alters the scope of a specific
injunction that is subject to the ongoing supervision of a court.
See Miller v. French, 530 U.S. 327, 120 S. C. 2246 (2000);
Pennsylvania v. Wheeling and Belmont Bridge, 59 U.S. 421 (1855).
However, as the D.C. Grcuit recently stated, “Klein's exact
nmeaning is far fromclear.” See National Mall, 269 F.3d at 1096.

The application of these often opaque principles is further
conplicated by the unusual posture of this case. Here, Congress
acted after both the entry of a default judgnment on liability in
favor of plaintiffs and a notion filed by the United States
challenging the validity of that default judgnent on several
grounds, including a | ack of subject matter jurisdiction.
Arguably, by passing Subsection 626(c) and the | ater Section 208,
Congress acted to grant jurisdiction, thereby attenpting to
elimnate the governnent’s challenge to the default judgnent,?
and directing this Court to proceed to award danmages. No
previ ous case that this Court can uncover has addressed this
si tuati on.

The second Article Il concern raised here is no easier to

resolve. Even if this Court were to conclude that Congress did

® However, the Court notes that |ack of jurisdiction was only one of

the argunents raised by the United States, which further conplicates the
anal ysis of congressional intent here.
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not act to direct the outcone of this case, a second, slightly

di fferent concern is rai sed when Congress anends underlying
substantive |aw that applies to a pending case no nore broadly or
narrowy than the specific application at issue in that case.

The Suprene Court recognized but declined to resolve this issue
in Robertson. 503 U S. at 441. In Coalition to Save our Mall,
the D.C. Grcuit recently discussed this Article Il concern
ultimately deciding that the specificity of |aw at issue there
did not offend the Constitution. 269 F.3d at 1096.

The legislation at issue in this case is arguably nore
of fensive to separation of powers principles than the |egislation
at issue in either Robertson Or National Mall. The acts of
Congress at issue in Robertson and National Mall were broader in
scope and inplication than the specific facts of those cases, and
inportantly, set |egal standards that could be applied in future
cases.

The statute at issue in Robertson sStated that the tinber
managenent plans for certain national forests known to contain
northern spotted ows were sufficient to nmeet the statutory
requi renents at issue in two ongoi ng cases chal |l engi ng t hose
plans and in so stating specifically nanmed those cases. I1d. at
1412. Plaintiffs in those cases charged the federal governnent
with killing birds in violation of the Mgratory Bird Treaty

Act,16 U.S.C. § 703 (“MBTA’). Prior to the statute at issue, the
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MBTA required the governnent to prove that it was managing its
| ands so as to avoid killing or taking these birds. 1d. The
Court held that the statute at issue amended the MBTA to all ow
t he governnent to prove either that it was nanaging its |and so
as to avoid killing birds, or in accordance with the standards
set forth in the specified nanagenent plans. 1Id. This statute
was broader in application than the imediate facts of the
Robertson case— any future tinber managenent activities
chal | enged under the MBTA coul d be defended by invoking
conpliance wth those new standards as wel .

The statute at issue in National Mall was nore narrow than
that in Robertson, but still had application beyond the scope of
the facts of the National Mall case. The plaintiffs attenpted to
enjoin the construction of the proposed World War |1 Menorial on
the National Mall in Washington, DC, for failure to conply with
vari ous statutes. Subsequent to the initiation of the |awsuit,
Congress passed a statute that stated that the Menorial would be
constructed expeditiously, and exenpted agency decisions with
respect to the Menorial fromjudicial review 1d. at 1093. The
Court held that Congress had not inpernmissibly directed the
out cone of pending litigation in violation of Article I, but
i nstead had created a substantive rule of law. I1d. at 1096. The
Court then held that the | evel of specificity with which Congress

had acted was “unobjectionable.” I1d. The statute at issue
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applied to any objections to the construction of the Menorial,
whi ch woul d i ncl ude not just the National Mall case but any
others that could be filed.?®

In contrast, as plaintiffs have repeatedly stressed to this
Court, by its own terms Subsection 626(c) relates only to this
l[itigation. See PIf’s Supp. Br. of 3/14/02 at 3 (referring to
Congress’ “case-specific legislation” that “enboss[es] this case
upon the face of the Act”). Subsection 626(c) anmends the FSIA to
provide jurisdiction over acts “related to Case Nunber
1: 00CV03110." Because plaintiffs are a class of individuals
| npacted by the hostage taking, there are no future cases that
could raise clains under the Flatow Amendnent arising out of the
host age-taki ng at the enbassy in Tehran in Novenber of 1979.

This is the only case to which the new anendnent could or wl|

° The D.C. Circuit's rationale for finding this level of specificity
unobj ecti onabl e arguably suggests that that Court would also find a statute
that truly extends no further than the scope of one case to be equally
unobj ectionable. The Court expl ai ned:

There is no i ndependent objection that this Menorial-specific

| egi slation viol ates sonme substantive constitutional provision
limting Congress's power to address a specific problem such as
the ban on Bills of Attainder or (in sone instances) the Equa
Protection clause. |Indeed, the Coalition at oral argunent conceded
that the legislation would be constitutional had it been passed
prior to their bringing suit. In view of Plaut, MIler v. French
and Wheeling Bridge, we see no reason why the specificity should
suddenly becone fatal mnmerely because there happened to be a
pending | awsuit. This seens particularly sound where Congress is
addressi ng a uni que public anenity (or disanenity, depending on
one's viewpoint), such as the Menorial or the bridge at issue in
Wheel i ng Bri dge.

269 F.3d at 1097. However, just as the Supreme Court was not directly faced
with this question in Robertson, so to did the D.C. Circuit not need to
resolve it in National Mall. So too will this Court decline to resolve this
issue until it is squarely presented.
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apply.

Furthernore, Congress’ aimat this litigation is evidenced
by what snall anmount of legislative history exists for its
action. Congress frankly and problematically admtted that by
this legislation they intended to “quash” the United States’
notion to vacate the judgnent. H R Conf. Rep. No. 278, 107"
Cong., 1%t Sess. at 170 (2001). Deciding the outcone of a notion
in general, and quashing in particular, are uniquely judicial
functions. See Black’s Law Dictionary, (7th ed. 1999),
(defining “quash” as “to annul or nake void; to term nate ‘quash
an indictnent,’ ‘quash proceedings’). Had Congress directed this
Court by the statutory text to take such an action, the violation
of Article Ill would be plain.

Utimately, this Court declines to resolve the question of
whet her Congress inproperly and unconstitutionally intruded on
the Article Il power of the federal courts by either attenpting
to determine the outconme of this case or by anending a | aw by
reference to this litigation and no nore broadly or narrowy than
the facts of this case. This Court will not unnecessarily
venture into the nurky waters of Kiliein and its progeny. Nor will
this Court go beyond the hol dings of Robertson and National Mall
to resolve the thus-far unanswered question of whether an
anmendnent to substantive law that refers to litigation by nanme

and can have future effect on no other cases violates Article
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[11. The Court takes seriously the invalidation of a
Congressi onal action on constitutional grounds, and wll apply
the “cardinal principle” of avoiding such a determ nation where
it is possible to decide the case on other grounds. Zadvydas v.
pavis, -- U S --, 121 S. C. 2491, 2498 (2001); Edward J.
DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades
Council, 485 U.S. 568, 575, 108 S. Ct. 1392 (1988).1° Because
this Court holds it can not interpret the statutes at issue to
provi de a cause of action against Iran, this Court need not pass
on the constitutionality of subsection 626(c).

B. Plaintiffs’ Cainms Mist be D sm ssed Because This Court can

not Interpret These Statutes to Either Conflict with or
Abrogate the Al giers Accords.

Plaintiffs do not have a cause of action against Iran
because the Al giers Accords require that this suit be dism ssed.
The | anguage of the FSIA as anmended by the 1996 Antiterrorism
Act, the Flatow Amendnent, Subsection 626(c), and Section 208,
does not unanbi guously create a cause of action against Iran.
Because that statute is anbi guous, and because none of the

| egislation at issue here ever nmentions the Algiers Accords in

"Furthernore, the Court notes that neither plaintiffs nor the United
States are in a position to challenge the constitutionality of this |aw
Plaintiffs will not challenge the | aw because their case relies upon it. The
United States is tasked with defending | ans passed by Congress, and although
it did discuss potential separation of powers concerns in its surreply brief
filed Decenber 7, 2001, it was only to denonstrate the potential problens with
a position taken by plaintiffs. Therefore, in addition to the above concern
wi th avoi di ng unnecessary constitutional questions, the Court also declines to
resol ve an unnecessary issue that has not been fully briefed by the parties.

54



statutory text or legislative history, this Court can not
interpret this legislation to inplicitly abrogate a binding
i nternational agreement. Therefore this Court nust disniss
plaintiffs  clains.

1. The Al giers Accords are Substantive Law that Bar
Plaintiffs' dains and Require D snissal.

The President’s authority to extinguish clains by U S.
nati onal s agai nst foreign states when necessary to conduct the
foreign affairs of the nation was nade clear by the Suprene Court

i N Dames & Moore v. Regan. 453 U. S. 654, 679-84, 101 S. . 2972
(1981); see also American Int’1l Group v. Islamic Republic of
Iran, 657 F.2d 430 (D.C. Cr. 1981), Chas. T. Main Int’1 v.
Khuzestan Water & Power Authority, 651 F.2d 800, 810-13 (D.C.

Cir. 1981). Dames & Moore upheld President Carter’s authority to
enter into the Algiers Accords and the authority of Presidents
Carter and Reagan to issue inplenmenting Executive Orders and
regul ations. 453 U. S. at 686. While it would contravene Article
1l of the Constitution for the President to attenpt to di vest
this Court of jurisdiction to hear a claim the President may as
a matter of substantive law elimnate a cause of action against a
foreign state by virtue of his authority in the real mof foreign
affairs. 1d. at 684-85 (“This case, in short, illustrates the

di fference between nodifying federal court jurisdiction and
directing courts to apply a different rule of law. .. The

Presi dent has exercised the power, acquiesced in by Congress, to
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settle clainms, and as such, has sinply effected a change in the
substantive | aw governing the lawsuit.”).

The Al giers Accords are one such exercise of Presidential
power.!* The Al giers Accords between the United States and Iran
specifically addressed any legal clainms that the U S. hostages
m ght assert against Iran. |In the General Declaration, the
United States agreed to:

bar and preclude the prosecution against Iran of any
pending or future claimof the United States or a
United States national arising out of events occurring
before the date of this declaration related to (A) the
sei zure of the 52 United States nationals on Novenber
4, 1979, (B) their subsequent detention, (C) injury to
United States property or property of the United States
nationals within the enbassy conpound in Tehran after
Novenber 3, 1979, and (D) injury to the United States
nationals or their property as a result of popul ar
novenents in the course of the Islam c Revolution in
Iran which were not an act of the Governnent of Iran.

"' Dames & Moore did not discuss the provision of the Algiers Accords at

i ssue here, and upheld only the provisions of the Accords exti ngui shing
certain clains against Iran arising out of economi ¢ harmcaused by the Irani an
Revol uti on and establishing binding arbitration for those clainms in the Iran-
United States Cains Tribunal. Any potential clains by hostages thensel ves
were specifically excluded fromthe Tribunal’'s jurisdiction, and thus, there
was no alternative forumprovided for these clains. This Court notes that the
Dames & Moore Court was clear to limt its holding to “only to the very
guestions necessary to decision of this case.” 453 U S. at 661. Further, the
Suprenme Court’s decision that the provisions of the Algiers Accords at issue
did not exceed the President’s executive power by inpernissibly assuning the

| egislative power was also clearly “buttressed by the fact that the means
chosen by the President to settle the clainms of American nationals provided an
alternative forum” Id. at 687. However, despite extensive briefing by
plaintiffs and the governnent in this case, plaintiffs have never raised a
challenge to the Al giers Accords as exceeding the President’s constitutiona
authority with respect to their clainms. Because this issue has not been
raised or briefed by plaintiffs, this Court will not sua sponte rai se such a
question of constitutional inportance on their behalf. The Court takes very
seriously the invalidation of executive action on Constitutional grounds, and
the doctrine of constitutional avoidance is appropriately invoked here
Zadvydas v. Davis, -- U. S, --, 121 S. Ct. 2491, 2498 (2001); Edward J.
DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S.
568, 575, 108 S. C. 1392 (1988).
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CGeneral Declaration, § 11, 20 I.L.M at 227. To inplenment this
agreenent, President Carter issued Executive Order 12283,
entitled, “Non-Prosecution of Cains of Hostages and for Actions
at the United States Enbassy and El sewhere.” 46 Fed. Reg. 7927
(Jan. 19, 1981). Pursuant to that Executive Order, the Treasury
Depart ment pronul gated regul ati ons on February 26, 1981 that

st at e:

[ p] ersons subject to the jurisdiction of the United

States are prohibited from prosecuting in any court

within the United States or elsewhere . . . any claim

agai nst the Governnent of Iran arising out of events

occurring before January 19, 1981 relating to:

(1) The seizure of the hostages on Novenber 4, 1979;

Eg;]The subsequent detention of such hostages .

31 CF.R § 535.216(a).

These prohibitions clearly apply to the clains raised by the
plaintiff class here, and constitute the “substantive | aw
governing” this case. Dames & Moore, 453 U.S. at 685; American
Intl Group, 657 F.2d at 441. Because plaintiffs are prohibited
by Executive Order No. 12283 and its inplenmenting regul ations
fromprosecuting the very clains that they have brought agai nst
Iran in this lawsuit, they have failed to state a clai mupon
which relief can be granted. American Int’1 Group, 657 F.2d at
441-42.

Plaintiffs have bel atedly rai sed one challenge to the

validity of the Al giers Accords in their response to this Court’s

request for further briefing on the inpact of Section 208 on this
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case. See Pl fs’ Supp. Br. of 1/22/02 at 9-12. This chall enge

i s beyond the scope of the Court’s requested briefing, and
appears very late in this case without any explanation for why
plaintiffs failed to raise this issue when the Al giers Accords
argunents were first made by the United States back in Cctober of
| ast year. In spite of the untineliness of plaintiffs  argunent,
the Court will briefly address this chall enge.

Specifically, plaintiffs argue the Al giers Accords resulted
fromlran' s “demandi ng of noney from another governnment to stop
inflicting pain and suffering upon its innocent citizens” and are
therefore an unenforceable illegal contract. PIfs’ Supp. Br. of
1/22/02, at 9 -12. \Whatever enotional appeal and rhetorical
flourish this argunment contains, it is absolutely w thout basis
inlaw. Plaintiffs have failed here to even acknow edge the
adverse Suprene Court precedent, Dames & Moore, 453 U.S. at 686,
t hat upholds the Algiers Accords as an exercise of the
President’s power.! Furthernore, the cases that are cited by
plaintiffs in support of this argunment relate to the | aw of
contracts, not the power of the political branches of governnent
to enter international executive agreenents or treaties, and

therefore are inapposite. PlIfs’ Supp. Br. of 1/22/02 at 11

2 Once again, the Court notes that plaintiffs’ challenge to the Algiers
Accords is not based on the constitutional argunent that the President
exceeded his authority by assunming |legislative power, but rather rests the
argunent that the deal struck by the President was the unconsci onabl e product
of extortion by the Iranian governnent.
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(citing Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 77, 102 S.
Ct. 851 (1982) and McMullen v. Hoffman, 174 U.S. 639, 669-70, 19

S. Ct. 839 (1899)).

2. Recent Leqgi sl ation Has Not Renpbved This Barrier.

The President’s power to extinguish clains against foreign
states via international agreenents is not plenary. It is well
establ i shed that Congress has the power to disagree with and
overturn such action by the President. See, e.g., Trans World
Airlines v. Franklin Mint Corp., 466 U.S. 243, 252, 104 S. C.
243 (1984); Cook v. United States, 288 U. S. 102, 120, 53 S. C.
305 (1933). The debate at the heart of this case centers on the
anount of clarity with which Congress nust legislate in order to
overturn such Presidential action. Upon review of precedent that
di scusses potential conflicts between previously-enacted treaties
and international agreenents!® and subsequently-enacted
| egi slation, the follow ng principles of |aw energe.

When a court is presented with a statute and a previously-
enacted international agreenent that potentially cover the sane
| egal ground, there are three possible relationships between the
two: first, the statute can unanbiguously fail to conflict with

the agreenent; second, the statutory | anguage can be anbi guous,

B3 The Suprenme Court has also nmade clear that there are no rel evant
di fferences between an international agreenment for which Congress has
del egated the authority to the Executive branch, and a treaty ratified by the
Senate, for purposes of the standard for abrogation. Trans World Airlines,
466 U. S. at 252; weinberger, 456 U.S. at 32 -35. Therefore this court wll
di scuss precedent that addresses both treaties and international agreenents.
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and one of its possible interpretations can conflict with the
agreenent; and third, the statute can unanbi guously conflict with
the agreement. Wth respect to the first situation, when a
statute is unanbiguous in its | anguage and effect and does not
conflict with an earlier international agreenment, both the
statute and agreenent co-exist as valid | aw

If a court is presented with the second situation, a
conflict between one possible reading of an anbi guous statute and
an earlier international agreenent, that court nust inquire into
Congress’ intent with respect to the abrogation of the
i nternational agreenment prior to giving force to the statute.
See, e.qg., Weinberger v. Rossi, 465 U.S. 25, 32, 102 S. C. 1510
(1982) (“It has been a maxi mof statutory construction since the
decision in Murray v. The Charming Betsy, 2 Cranch 64, 118, 2
L. Ed. 208 (1804), that ‘an act of congress ought never to be
construed to violate the |aws of nations, if any other possible
construction remains.’”). As the Suprenme Court stated in 1884:

[ T] he court should be slow to assune that congress

intended to violate the stipulations of a treaty, so

recently made with the governnent of another country.

" There woul d no | onger be any security,' says Vattel,

'no | onger any commerce between mankind, if they did

not think thensel ves obliged to keep faith with each

other, and to performtheir prom ses.' Book 2, c. 12 .

in the case of statutes . . . the rule is well
settled that repeals by inplication are not favored,
and are never admtted where the fornmer can stand with

t he new act.

Chew Heong v. United States, 112 U.S. 536, 539, 260, 5 S. . 255
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(1884). Wthout a clear expression of Congressional intent to
abrogate an agreenent, a court must not read an anbi guous statute
to so abrogate, and nust interpret the statute so as to avoid the
conflict. See, e.g., Trans World Airlines, Inc. v. Franklin Mint
Corp., 466 U.S. 243, 252, 104 S. C&. 1776 (1984) (“There is,
first, a firmand obviously sound canon of construction agai nst
finding an inplicit repeal of a treaty in anbi guous congressi onal
action.”); Weinberger, 465 U.S. at 32; Cook v. United States, 288
U S 102, 120, 53 S. C. 305 (1933); Chew Heong v. United States,
112 U.S. at 260. |If and only if Congress’ intent to abrogate is
clear, may the court interpret the statute so as to conflict with
and supercede the earlier agreenent. See, e.g., Cook, 288 U.S. at
120 (“Atreaty will not be deemed to have been abrogated or

nodi fied by later statute unl ess such purpose on the part of
Congress has been clearly expressed.”).

If, however, a court is presented with the third situation,
when t he unanbi guous statutory text conflicts with an earlier
treaty or international executive agreenent, precedent of equally
| ong-standing requires the later statutory provision to prevail.
See, e.g.,; Reid v. Covert, 354 U.S. 1, 17, 77 S. & 1222 (1957);
Whitney v. Robertson, 124 U.S. 190, 191, 8 S. C. 456 (1888);
Committee of United States Citizens Living in Nicaragua V.
Reagan, 859 F.2d 929, 936-37 (D.C. Cr. 1988); South African

Airways v. Dole, 817 F.2d 119, 126 (D.C. Cir. 1987). Furthernore,
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if the text of the later statute is unanmbi guous, that statute is
| egal Iy binding regardless of Congress’ intent to abrogate the
earlier treaty or agreenent. See, e.g., South African Airways,
817 F.2d at 126. As the Supreme Court explained in 1889:

[1]f congress has this power it is wholly imuaterial to

inquire whether it has, by the statute conplained of,

departed fromthe treaty or not; or, if it has, whether

such departure was acci dental or designed; and, if the

| atter, whether the reasons therefor were good or bad.
Chae Chan Ping v. United States, 130 U.S. 581, 602-603, 9 S. C.
623 (1889).

At first blush the | anguage in cases such as Weinberger, 465
U S at 32, and Trans World Airlines, 466 U.S. at 252, that the
Suprenme Court will not interpret a statute to abrogate a treaty
absent a clear expression of Congressional intent to do so
appears to conflict wwth the lex posterior principle reflected in
Whitney, 124 U.S. at 191, and South African Airlines, 817 F.2d at
126. However, closer exam nation of these two |ines of precedent
reveals no conflict. Wile no court has explicitly discussed
this relationship, the distinction turns on the clarity of the
| egislation at issue. Courts rely on whitney when a statute is
unanbi guous. See, e.g., Reid, 354 U S. at 17, Committee of United
States Citizens Living in Nicaragua, 859 F.2d at 936-37; South
African Airways, 817 F.2d at 126; Diggs v. Shultz, 470 F.2d 461,

465-67 (D.C. GCir. 1972). In contrast, the Suprene Court cases in

whi ch the Court exam nes Congressional intent with respect to
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abrogation all involved interpretations of anbi guous

Congr essi onal action. See, e.g., Trans World Airlines, 466 U.S.
at 252, weinberger, 465 U.S. at 32. This distinction explains
why no court has ever held there to be a conflict between, for
exanpl e, the Suprene Court’s statenent in Cook that “[a] treaty
will not be deened to have been abrogated or nodified by |ater
statute unl ess such purpose on the part of Congress has been
clearly expressed,” 288 U. S. at 120, and in Reid, that “when a
statute which is subsequent in tinme is inconsistent with a
treaty, the statute to the extent of conflict renders the treaty
null.” 354 U S. at 17.

The United States argues that this case presents the first
of the situations described above. As will be nore fully
expl ai ned below, the United States reads the plain text of the
statute and anendnents at issue here as limting plaintiff’'s
cause of action to the officials, officers, and agents of the
| rani an governnent, rather than a suit agai nst the governnent
itself. Because the statutes provide no cause of action agai nst
I ran, argues the governnment, there is no conflict with the
Al gi ers Accords presented to this Court. The plaintiffs argue in
response that this case presents the third situation, an
unanbi guous statute that directly conflicts with the Al giers
Accords. Plaintiffs contend that the statutes at issue here

clearly and unanbi guously create a cause of action against Iran,
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and pursuant to the whitney |line of cases, supercede the earlier
Al giers Accords.™ Neither argument is correct. This case
actual ly presents the second situation. This Court is faced with
an arguably anbi guous statutory schene, one interpretation of

whi ch provides a cause of action against Iran and conflicts with
the Algiers Accords. This Court may therefore allow plaintiffs
to proceed against Iran only if Congress has adequately expressed

the requisite clear intent to abrogate the Al giers Accords.

“ Plaintiffs adopted this argunent only at the very end of over four
mont hs of nearly continuous briefing and repeated oral argunments. Prior to
their February 22, 2002 filing with the Court, in which they identified the
Whitney and South African Airways cases for the first time, plaintiffs argued
that the question presented to the Court was whether Congress sufficiently
expressed its intent to abrogate the Accords, and that the legislative history
of Subsection 626(c) and Section 208 was sufficient evidence of that intent.
The argunent that this Court need not inquire into Congressional intent
because the statutes at issue are unanmbi guous, while available to plaintiffs
fromthe time that the United States entered this litigation, is thus rather
new. Plaintiffs have given no explanation for their failure to discover these
rel evant cases or to raise this argunment earlier. Wile the sands of
plaintiffs’ |egal argunents have continued to shift, there has been no
prejudice to either plaintiffs or the United States caused by the extensive
and repeated rounds of briefing here. Wile it was well within the Court’s
discretion to exclude plaintiffs’ late-filed brief, for which plaintiffs never
requested leave to file, the Court did not believe it would be in the
interests of justice to prevent plaintiffs frommaking this argunent because
of their counsels’ failure to adequately research the issues presented, and
t hus, once again, allowed for further briefing.
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a. No Act of Congress Unambi guously Creates A Cause of
Action for Plaintiffs Against Iran.

_ The statute at issue in this case, the FSIA as anended by
the 1996 Anti-terrorism Act, the Flatow Arendnent, Subsection
626(c) and Section 208, is less than clear with respect to

whet her it provides a cause of action for plaintiffs against

Iran. As expl ained above, the FSIA is generally a jurisdictional
statute; it waives the sovereign immunity of foreign governnents
in United States’ courts only if the conditions of certain
specific exceptions are fulfilled. Section 1605(a) of the FSIA
states, “a foreign state shall not be immune fromthe
jurisdiction of courts of the United States or of the State in
any case...” that neets the criteria established for the
exceptions. One such exception to sovereign imunity was created
in 1996 in the Anti-terrorismAct. That Act allowed federa
courts to have jurisdiction over clainms against foreign
governnents arising of state-sponsored terrorist activity. See
Pub. L. 104-132 (codified at 28 U. S.C. 81605(a)(7)). Wat the
1996 Anti-terrorismAct did not do was create a private cause of
action for the victins of state-sponsored terrorism Like al

t he ot her exceptions to foreign sovereign inmmunity in the FSIA,
victinms of state-sponsored terrorismhad to |ook to other laws to

provi de a cause of action against the foreign state. See
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81605(a) (1)-(6).*

Congress recogni zed that although foreign sovereign i nmmunity
was wai ved by the 1996 Anti-terrorism Act, victins of state-
sponsored terrorismthat occurs beyond the borders of the United
States may lack the requisite private cause of action to bring
such a suit. See Flatow v. Islamic Republic of Iran, 999 F. Supp.
1, 12 (D.D.C. 1998). Thus, later in 1996, Congress passed yet
anot her anmendnent to the FSIA, in the formof a rider on an
appropriations act, entitled “Gvil Liability for Acts of State
Sponsored Terrorism” and commonly known as the Fl at ow Anendnent .
Pub. L. No. 104-208, 8589, 110 Stat. 3009-172 (codified at 81605
note). It is mainly this provision on which plaintiff rest their
claimto a private cause of action against Iran. However, the
plain text of this appropriations rider does not create a cause
of action against a foreign governnent that sponsors terrorism-
it creates a cause of action only against the “official,
enpl oyee, or agent” of such a state who participates in the
terrorist activity. The |aw states:

An official, enployee, or agent of a foreign state

> For exanple, §1605(a)(2) waives foreign sovereign i nmunity when

“action is based upon a conmmercial activity carried on in the United States by
a foreign state.” This provision does not provide the underlying private
cause of action. 81605(a)(5) waives foreign sovereign inmmunity for actions
for noney dammges arising out of a “tortious act or omi ssion of that foreign
state” occurring in the United States. This provision does not provide the
substantive tort | aw upon which such a claimnmy be based. As far as this
Court can discern, 81605(a)(7) is the only exception to FSIA to which Congress
has attenpted to append a private cause of action. See, e.g., First National
City Bank v. Banco Para el Comercio Exterior de Cuba, 462 U.S. 611, 620, 103
S. . 2591 (1983)(FSIA is jurisdictional rather than substantive).
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desi gnated as a state sponsor of terrorism[under the

appropriate statutes] while acting in the scope of his

or her office, enploynent, or agency shall be liable to

a united States national or the national’s |egal

representative for personal injury or death caused by

acts of that official, enployee, or agent for which the

courts of the united States may maintain jurisdiction

under section 1605(a)(7)...
81605 note. Further, Congress |imted this cause of action to
actions for which officials, enployees, or agents of the United
States, while acting within the scope of his or her office,
enpl oynment, or agency would be liable for such acts if carried
out wiwthin the United States. 1d. The plain text of this
statute appears to be unanbi guous; the Fl atow Anendnent does not
on its face create a cause of action against foreign states.
This conclusion is supported further by another provision of the
FSIA in which Congress actually recogni zed the difference between
suing a state and suing an official. 1In the exception for
tortious activity within United States borders, the statute
wai ves immunity for lawsuits arising out of “the tortious act or
om ssion of that foreign state or of any official or employee of
that foreign state while acting within the scope of his office or
enpl oynent.” 81605(a)(5) (enphasis added).

The inplications of the plain text of this statute are not
altered by the recent addition of Subsection 626(c) or Section
208. Plaintiffs argue that the FSIA as it has been anended by

all these statutes, unanbiguously creates a cause of action

agai nst the state of Iran. The Court can not find plaintiffs’
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al | eged unanbi guous mandate anywhere in the text of these
statutes. Subsection 626(c) did not anend the portion of the
FSI A created by the Flatow Anrendnent; it anended only the
jurisdictional provision added by the 1996 Anti-terrorism Act.
Not hi ng about Subsection 626(c) independently creates a cause of
action against foreign governnents. Nothing about Subsection
626(c) alters the | anguage of the Fl atow Anendnent that provides
for a cause of action against “official, enployee, or agent of a
foreign state.” 8 1605 note. Furthernore, as expl ained above,
Section 208 adds only a technical anmendnment to correct this
Judge’s initials in the case nunber referred to in Subsection
626(c), and creates no substantive |aw.

Plaintiffs nake several unpersuasive argunents to support
their claimthat together these statutes unanmbi guously create a
cause of action against lran. First, plaintiffs rely heavily on
several judgnents issued by this Court against foreign
governments for violations of the statute at issue here. See
Weinstein v. Islamic Republic of Iran, G v. No.00-26-1 (RCL)
(D.D.C. Feb. 6, 2002); Simpson v. Socialist People’s Libyan Arab
Jamahiriya, 180 F. Supp. 2d 78 (D.D.C. 2001) ; wagner v. Islamic
Republic of Iran, 172 F. Supp. 2d 128 (D.D.C 2001); Daliberti v.
Republic of lraq, 146 F. Supp. 2d 19 (D.D.C. 2001) ; Elahi v.
Islamic Republic of Iran, 124 F. Supp. 2d 97 (D.D.C 2000) ; Price

v. Socialist People’s Libyan Arab Jamahiriya, 110 F. Supp. 2d 10
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(D.D.C. 2000) ; paliberti v. Islamic Republic of Iran, 97 F. Supp.
2d 38 (D.D.C. 2000); Cicippio v. Islamic Republic of Iran, 18 F
Supp. 2d 62 (D.D.C. 1998); Flatow v. Islamic Republic of Iran,
999 F. Supp. 1 (D.D.C. 1998).1 However, even if this Court
ultimately agrees with these courts that the purpose and history
of this legislation could support reading into this statute a
cause of action against a foreign governnent, these cases in no
way support plaintiffs’ claimthat the | anguage of these statutes
unambiguously requires such a conclusion. |ndeed, the previous
opi nions by this Court denonstrate Congress’ |ack of clarity and
the lengths to which this Court had to go to interpret these
provi sions consistently.

Second, plaintiffs argue that the United States’ adm ssion
t hat Subsection 626(c) confers jurisdiction over this claim
against Iran is equivalent to an adm ssion that plaintiffs have a
cause of action against Iran. PIf’s Supp. Br. of 3/14/02 at 16.
Plaintiffs argue that the elenents of the jurisdictional waiver
in 81605(a)(7), and of the cause of action created by the Fl atow

Amendment are the sane. Wiile it is true that the Fl at ow

' None of these cases present the issue currently before this Court. In
none of these cases did the United States nove to intervene as a defendant to
protect its interest in upholding the Al giers Accords, because these cases al
involved terrorist activities unrelated to the 1979-1981 host age-t aki ng.
Furthernore, all of these cases proceeded by way of default judgnents, with
only the plaintiffs’ interpretations of the statute placed before the Court,
and wi thout the benefit of the adversarial process to put any pressure on
those interpretations. Here, the Court benefits fromthe United States’s
adept denonstration of the flaws in plaintiff’s interpretation of the statutes
at issue
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Amendmnent i ncorporates the el enents of 81605(a)(7) by requiring
plaintiffs to fulfill the jurisdictional waiver in order to
proceed, only the Flatow Arendnent speaks to whoma plaintiff nmay
proceed against. As discussed above, nothing in the el enments of
81605(a)(7) requires or permts a cause of action against a
foreign state,! and the plain | anguage of the Flatow Arendnent
speaks only of a suit against individuals.

Plaintiffs next argue that the Victins of Trafficking and
Vi ol ence Protection Act of 2000, Pub. L. No. 106-386, 114 Stat.
1541 (2000), sonehow nmekes the | anguage of the anended FSIA
unanbi guous with respect to creating a claimagainst Iran. The
Victins of Trafficking and Viol ence Protection Act of 2000
recogni zed the judgnents issued by this Court against Iran in the
cases referred to above, and provided for the paynent of those
judgnments fromthe U S. Treasury. It suffices to say that this
2000 Act in no way changes the plain text of the FSIA and in no
way creates an independent action against Iran. Furthernore,
while plaintiffs attenpt to rely on this later recognition by
Congress of these judgnents as a reflection of Congressional

intent, that intent is irrelevant to this Court’s inquiry into

7 Plaintiff's argument that 1605(a)(7)'s inclusion of the |anguage “a
court shall decline to hear a claimunder this paragraph if [nam ng
conditions]” in the definition of one of the elenents of the jurisdictiona
wai ver sonehow creates a cause of action is unpersuasive. Nothing in
1605(a) (7), including Congress’ use of the word “claim” independently creates
a cause of action. This reference to declining to hear a claim when read in
context, is referring to a court declining to hear a clai mbecause it |acks
jurisdiction.
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whet her the statute relied upon by plaintiffs is unanbi guous on
its face.

Despite the fact that plaintiffs have al ways cont ended t hat
t hey have a cause of action under the 1996 Anti-Terrorism Act and
Fl at ow Amendnent, plaintiffs now attenpt to argue that they
unanbi guously have a cause of action against Iran by virtue of
anot her provision of the FSIA 81606. Raising this argunent for
the first time in a footnote in their nost recently-filed brief,
plaintiffs argue, relying on two previous opinions by this Court,
that 81606 “renders foreign states liable ‘in the sane manner and
to the sanme extent as a private individual under |ike
circunstances.’” PIfs’ Supp. Br. of 3/13/02 at 15 n. 8. However,
the Suprenme Court has made clear that this provision does not
i npact the substantive liability of a foreign government. See
First National City Bank v. Banco Para el Comercio Exterior de
Cuba, 462 U.S. 611, 620, 103 S. Ct. 2591 (1983)(“The | anguage and
history of the FSIA clearly establish that the Act was not
intended to affect the substantive |aw determning the liability
of a foreign state or instrunentality, or the attribution of
l[tability anmong instrunmentalities of a foreign state.”)

Finally, plaintiffs argue that this Court nust interpret
these statutory provisions so as to avoid “absurdity or nanifest
injustice.” PIfs" Supp. Br. of 3/13/02 at 7. Plaintiffs contend

that reading these statutes to preclude a cause of action for
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plaintiffs would thwart the obvious intent of Congress,
especially in light of the legislative history of Subsection
626(c) and Section 208, to allow plaintiffs to proceed with their
claimagainst Iran. Wile plaintiffs’ argunent that the

| egi sl ati ve purpose and history should be consi dered when
interpreting and harnoni zing these provisions is appealing, it

al so directly underm nes plaintiffs’ contention that the
statutory | anguage i s unanbiguous. |If this Court nust resort to
| egislative history and purpose to provide an interpretation of
t hese provisions that avoids an otherw se absurd result created
by the plain text, then these provisions are hardly unanbi guous.
Therefore, the |ine of precedent beginning with whitney, hol ding
t hat unanbi guous | egi sl ati on supercede earlier treaties and
agreenents, does not stretch to this case.

The Court agrees that it is possible to read these statutory
provisions, in the context of legislative history and intent, to
provide for a cause of action against Iran. Wile all these
pi eces of legislation are less than the epitonme of clarity, and
their enactnent via appropriations rider |eaves this Court with
scant legislative history to consider, the history that does
exi st does indicate an intent to allow plaintiffs to proceed with
their clains against Iran. This Court will not go so far as to
conclude that the text of the Flatow Arendnent and Subsection

626(c), separated fromany | egislative history or intent,
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unanbi guousl y precludes the cause of action here. However, the
fact that an interpretation of these statutory provisions, when
considered in the context of legislative intent and purpose,
allowing plaintiffs to proceed against Iran is possible, does not
end this Court’s inquiry. Because these statutory provisions are
at best anbi guous with respect to whether plaintiffs can sue
Iran, if Congress has not expressed a sufficiently clear intent
to abrogate the Al giers Accords, this Court must construe the
statutes at issue to preclude such a suit. Trans World Airlines
466 U. S. at 252, weinberger, 465 U. S. at 32, Cook, 288 U S. at
120.

b. Congress Did Not Express a Uear Intent to Abrogate the
Al gi ers Accords When Passi ng These Anbi guous St at ut es.

__ Because the statutes at issue here are anbi guous, this Court
must not interpret these statutes to conflict with the Al giers
Accords absent a clear expression of intent to abrogate that
agreenent by Congress. The canon of construction disfavoring an
inmplicit repeal of treaty by an anbi guous congressional action is
“firmand obviously sound,” Trans World Airlines, 466 U.S. at
252, and is reflected in Suprene Court precedent of |ong-
standing. See, e.g., United States v. Lee Yen Tai, 185 U.S. 213,
221, 22 S. . 629 (1902) (“the purpose by statute to abrogate a
treaty or any designated part of a treaty . . . nust not be
lightly assunmed, but nust appear clearly and distinctly from the

words used in the statute”) (enphasis added).
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The Suprene Court has provi ded sonme gui dance as to what it
wi || accept and not accept as a clear expression of |egislative
intent in this context. The Suprene Court has unequivocally held
that “legislative silence is not sufficient to abrogate a
treaty,” Trans World Airlines v. Franklin Mint Corp., 466 U.S.
243, 252, 104 S. . 243 (1984), or a bi-lateral executive
i nternational agreement. See Weinberger v. Rossi, 456 U.S. 25,
32, 102 S. C. 1510 (1982). Wen a |later statute conflicts with
an earlier agreenent, and Congress has neither nentioned the
agreenment in the text of the statute nor in the |egislative
hi story of the statute, the Suprene Court has conclusively held
that it can not find the requisite Congressional intent to
abr ogat e. Trans World Airlines, 466 U.S. at 252; Weinberger, 456
US at 32; cf. Minnesota v. Mille Lacs Band of Chippewa Indians,
526 U.S. 172, 202-03, 119 S. Ct.1187 (1999) (with respect to
abrogation of Indian Treaties, “[t]here nust be ‘clear evidence
t hat Congress actually considered the conflict between its
i ntended action on the one hand and Indian treaty rights on the
ot her, and chose to resolve that conflict by abrogating the
treaty.’).

In response to an Order by this Court,?!® plaintiffs attenpt

'8 see Court’s Order of 11/30/01 directing plaintiffs, inter alia, to
di scuss the Trans world Airlines and Weinberger hol di ngs. Remarkably, in
arguing that the 1996 Antiterrori sm Act abrogated the Algiers Accords,
plaintiffs failed to cite or discuss either of these relevant Supreme Court
cases, or any of the other abrogation cases discussed in this Qpinion, unti
ordered to do so by the Court.
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to di stinguish the weinberger case by arguing that it involved
only a question of statutory interpretation of the word “treaty,”
rather than a conflict between an international agreenent and a
statute. However, plaintiffs ignore the fact that in order to
determ ne the proper interpretation of the word treaty in the
statute at issue, the Court explicitly addressed whether there
were sufficient indicia of Congress’ intent to abrogate earlier
i nternational executive agreenents. The Court found no nention
of those agreenents in the statute, or in the extensive
| egi slative history, aside from one anbi guous statenent by a
sponsoring Senator. 456 U S. at 34-35. Because Congress did not
make sufficiently clear its intent to abrogate the earlier
I nternational agreenments, the weinberger Court refused to
interpret the statute at issue in such a way so as to result in
t hat abrogati on.

Simlarly, in Trans wWorld Airlines, the Court held that the
War saw Conventi on was not abrogated by | ater acts of Congress.
466 U. S. at 252. The Court enphasized that “[n]either the
| egi sl ative histories of the Par Value Mdification Acts, the
history of the repealing Act, nor the repealing Act itself, nake
any reference to the Convention.” 1d. at 252. Plaintiffs
attenpt to distinguish Trans World Airlines by arguing that the
Court held that there was no abrogati on because “it could find no

potential conflict wwth the Warsaw Convention in the |egislative
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hi story of the currency legislation.” Plfs Surreply of 12/4/01
at 13. This is incorrect. Because the Court found an act ual
conflict between the Convention and an interpretation of |ater
acts, it was required to conduct the abrogation inquiry into
Congress’ intent. |In conducting that inquiry, the Court found no
references to the Warsaw convention in the legislation or its

hi story, and for that reason was unwilling to conclude that
Congress intended to abrogate the Convention. Trans World
Airlines, 466 U.S. at 252.

The United States argues that intent to abrogate an
executive agreenent nust be found in the text of the statute
itself. The Court agrees that there is | anguage in Suprene Court
cases that woul d support this position. See United States v. Lee
Yen Tai, 185 U.S. 213, 221, 22 S. C. 629 (1902) (“the purpose by
statute to abrogate a treaty or any designated part of a treaty .

must not be lightly assumed, but nust appear clearly and
distinctly from the words used in the statute”) (enphasis
added.). However, in Trans World Airlines and Weinberger, the
Court analyzed both statutory text and |l egislative history for
references to the treaty and agreenent at issue, before
concluding that there were none. See Trans World Airlines, 466
US at 252 (“[n]either the legislative histories of the Par
Val ue Modification Acts, the history of the repealing Act, nor

the repealing Act itself, nake any reference to the Convention”);
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Weinberger, 456 U.S. at 34-35. Thus, the precedent that
specifically addresses Congress’ power to abrogate treaties and
executive agreenents is unclear with respect to the proper role
of legislative history in discerning Congressional intent.

Bot h the governnent and plaintiffs extensively discuss the
vari ous canons of statutory construction that generally apply
when interpreting statutes vis a vis their legislative histories.
The governnent correctly argues that where the plain | anguage of
statutory text is unanbiguous, courts should not resort to
| egislative history to interpret that text except in “rare and
exceptional circunstances.” Demarest v. Manspeaker, 498 U.S. 184,
190 (1991); see Govt’s Supp. Br. of 1/29/02 (citing, e.qg.,
Negonsott v. Samuels, 507 U.S. 99, 104 (1993) and United States
v. Gonzales, 520 U. S. 1, 6 (1997)). The governnent al so argues
that even if a court has a legitimte need to consult |egislative
history, it can never rely on that history to “inject an entirely
new i dea” into a statute that “is in no way anchored in the text
of the statute.” Govt’'s Supp. Br. of 1/29/02 (quoting Gonzales,
512 U.S. at 583). Plaintiffs respond that this Court should
construe the various provisions of a statute in accordance with
the intent of Congress in passing it, citing United States v.
McGorff, 831 F.2d 1071, 1080 (D.C. Cir. 1987), and that this Court
can refer to legislative history in order to avoid a result at

odds with that intent, citing Saddeh v. Farouki, 107 F.2d 52, 58
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(D.C. Gr. 1997).

Bef ore resol ving any di sputes over which argunents
accurately reflect the | aw and whi ch canons may or nay not apply
here, the Court nust make cl ear that those questions nust be
answered with respect to the particular context of this case: an
al | eged congressional abrogation of an international executive
agreenent. The question of whether or not |egislative history
can be used to inform clarify, augnment, or even contradict the
text of a statute when that statute potentially conflicts wth a
val i d exercise of executive power in the realmof foreign affairs
may or may not be resolved differently than in the context of
interpreting a statute that does not raise such conflicts. The
rul es regarding abrogation are rules of statutory construction
specific to this context, and any invocation of the general
canons of construction nust explain their applicability in this
context. However, the Court need not resolve these disputes over
t he proper canons to apply in this case.

Were this Court faced with a case in which Congress had nmade
its intent to abrogate the Algiers Accords clear in the
| egislative history of a statute that potentially conflicts with
the Accords, then this Court would be faced with the difficult
guestion of whether express legislative history can trunp a
silent statute in the context of executive agreenent abrogation.

However, that is not the case here. Just as in Weinberger and
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Trans World Airlines, neither the legislative history nor the
statutory text express sufficient specific intent to overturn the
Accords. Thus, the question of whether clear |egislative history
alone is sufficient to abrogate an international agreenent is
reserved for another day. Mich of the dispute between plaintiffs
and the governnent over the proper weight to be given the
| egislative history vis-a-vis the statutory text need not be
resol ved here, because the |egislative history of none of the
rel evant statutes sufficiently express an intent to abrogate the
Al gi ers Accords.

Finally, before turning to a discussion of the specific
| egi sl ation, the Court nust address one final argunent raised by
plaintiffs. Plaintiffs repeatedly argue that the | egislative
hi stories of these statutory provisions nake cl ear Congress’
intent to allow plaintiffs to proceed with their clai magainst
Iran. Even if this accurately describes the intent of Congress,
W t hout an express recognition of the conflict between this claim
and the Al giers Accords, or an acknow edgnent of the existence of
the Accords at all, Congress has failed to act with the clarity
required for this Court to interpret these statutes as abrogating
t he Accords.

Nei ther the Anti-Terrorism Act, the Fl atow Anendnent,
Subsection 626(c), or Section 208 contain the type of express

statutory mandate sufficient to abrogate an internationa
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executive agreenent. Furthernore, despite plaintiff’s argunents
to the contrary, the legislative histories of these statutes
contain no clear statenments of Congressional intent to
specifically abrogate the Al giers Accords. Therefore, pursuant
to Suprene Court hol dings from Lee Yan Tai through Weinberger and
Menominee, such legislative silence is conclusive. Unless and
until Congress expresses its clear intent to overturn the

provi sions of a binding agreenent between two nations that has
been in effect for over twenty years, this Court can not
interpret these statutes to abrogate that agreenent.

i The 1996 Anti-Terrorism Act Does Not Abrogate the
Al gi ers Accords.

Until the passage of subsection 626(c), plaintiffs portrayed
this case as a contest between the Antiterrorism Act and the
Al giers Accords. Plaintiffs argued that “the conflict between
the Al giers Accords and the AntiterrorismAct . . . nust be
resolved in favor of Congress.” See PlIfs’ Mem in Qpp. to Govt’'s
Mot. to Vacate of 11/16/01 at 7. Plaintiffs argued that the
Antiterrorism Act should trunp the Algiers Accords for severa
reasons: first, “an executive agreenment is nmeaningless if it
conflicts with an Act of Congress.” 1Id. at 6. Second, the
AntiterrorismAct is nore recent in tinme than the Al giers
Accords. 1d. at 7. Third, Congress very specifically defined
“host age-taking” and “torture” in the AntiterrorismAct to

include the acts at issue in this case. I1d. at 8. Fourth, that
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the Al giers Accords were not an inplicit exception to the
AntiterrorismAct. 1d. Fifth, “the burden was upon the
Executive Branch in 1996 to persuade Congress to exclude specific
acts of terrorism and they did not do so.” 1Id. at 9. None of

t hese argunents has nerit.

Regar dl ess of whether plaintiffs’ arguments are a correct
statenent of the |law on abrogation, the fundanental problemwth
plaintiffs’ argunent here is that plaintiffs assune a conflict
between the Antiterrorism Act and the Al giers Accords. There is
no conflict between the provisions of the Anti-Terrorism Act of
1996 and the Al giers Accords.

Both the Suprene Court and this G rcuit have held that the
Al giers Accords’s preclusion of litigation is not jurisdictional.
See Dames & Moore, 453 U.S. at 685; American International Group,
657 F.2d at 441; Persinger, 729 F.2d at 837. The Al giers Accords
I's “substantive governing |aw’ that extinguishes clains arising
out of the 1971 Revol ution and hostage taking on the nerits.
Dames & Moore, 453 U.S. at 685. In so holding, both courts
explicitly rejected argunents that the Al giers Accords represent
an inproper effort by the Executive Branch to define the
jurisdiction of the federal courts. Dames & Moore, 453 U. S. at
685-86; American Int’1l Group, 657 F.2d at 444. On the issue of
whet her the Al giers Accords goes to jurisdiction or to the nerits

of the case both plaintiffs and the United States agree. See
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See Govt’s Mem in Supp. of Mot. to Vacate of 10/12/01; PIfs’
Mem in Qpp. to Govt’'s Mot. to Vacate of 11/16/01 at 6, 13
(repeatedly referring to the Algiers accords as a “nerits

def ense”) .

The Anti-Terrorism Act, on the other hand, is only about
jurisdiction. The Anti-Terrorism Act anended the FSIA to waive
sovereign imunity for state-sponsors of terrorism thereby
i npacti ng subject matter jurisdiction. See Elahi, 124 F. Supp.
at 106; Flatow, 999 F. Supp. at 12-13. The Act itself did not
create a cause of action for the victins of terrorism and
i ndeed, plaintiffs here have had to | ook el sewhere, to the Fl at ow
Amendnent, to find one. PlIfs’ Pretrial Br. at 8  Thus, because
the Anti-TerrorismAct is jurisdictional and the Al giers Accords
go to the nerits of plaintiffs’ claim this Court need not even
reach the question of whether Congress intended for the
Antiterrorism Act to abrogate the Al giers Accords.

ii. The Fl atow Arendnent Does Not Abrogate the Al giers
Accor ds.

Plaintiffs also turn to the Fl atow Anendnent to argue that
the Al giers Accords have been abrogated. The Fl atow Anendnent to

the FSI A created the cause of action agai nst state-sponsored acts

19 Even had the Court inquired into | egislative intent, once again, the
text and legislative history of the 1996 AntiterrorismAct are silent with
respect to the Algiers Accords. Legislative silence is insufficient to
abrogate an international executive agreement. Trans World Airlines, 466 U.S.

at 252, weinberger, 465 U.S. at 32.
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of terrorismupon which plaintiffs attenpt to rely. As discussed
above, in contrast to the Anti-TerrorismAct itself, the
application of the Flatow Anmendnent to this case does potentially
conflict wwth the substantive provisions of the Al giers Accords.
Plaintiffs have established the el enents of a claimunder the
FI at ow anendnent, 2° and yet as di scussed above, the statute is
anbi guous as to whether that claimmay be brought against the
state of lran rather than against its individual officers.
Therefore, this Court rnust inquire into whether Congress
expressed a sufficiently clear intent to abrogate the
requi renents of the Algiers Accords when it passed the Flatow
Anmendnent .

The Fl at ow Anendnent was passed as an appropriations rider.
See Civil Liability for Acts of State Sponsored Terrorism Pub.
L. No. 104-208, 8589, 110 Stat. 3009-172. Nothing in the text or
| egislative history of the Fl atow Anendnent expressly refers to
the Algiers Accords. Nothing in the text or legislative history
refl ects a consci ous wei ghing of the conflict with the Accords
and decision in favor of abrogation. As discussed above, such

| egislative silence is insufficient to abrogate the Al giers

20 Until the passage of Subsection 626(c) the parties contested whet her
plaintiffs stated a clai munder the Flatow Anendnent because of the tim ng and
cause of Iran’s designation as a state-sponsor of terrorism The gover nnent
argued, and plaintiffs disagreed, that Iran was designated for acts other than
the hostage-taking in 1979, and therefore plaintiffs could not satisfy the
el ement requiring the designation to be the result of the act in question
Subsection 626(c), however, renders that debate npot. Subsection 626(c)
anends the FSIA to create an exception for this litigation to the requirenent
the “as a result of” requirenent for state-sponsor designation
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Accor ds. Trans World Airlines, 466 U.S. at 252, Weinberger, 465
Us at 32.

iii. Subsection 626(c) Does Not Abrogate the Al giers
Accor ds

1) Text of Subsection 626(c)

The text of Subsection 626(c) contains no express reference
to the Algiers Accords or its inplementing Executive Order or
regulations. It states only that the FSI A should be anended to
insert “or the act is related to Case Nunber 1:00Cv3100 (ESQG
[sic] inthe United States District Court for the District of
Col unbi a.” Whatever argunents plaintiffs may nmake regarding the
meani ng of this reference to this case nunber, one thing is
clear: all of those arguments require inferences that this Court
is not permtted to nake under the precedent on abrogation. The
text does not refer to the Al giers Accords by nane or by
description, and that is determ native. Trans World Airlines
466 U. S. at 252, weinberger, 465 U.S. at 32.

2) Initial Legislative History of Subsection

626(cC)

Nor does the legislative history of this subsection 626(c)

provide the requisite | anguage sufficient to abrogate. The only
| egi slative history of this appropriations rider at the tine it
was passed, is found in the Conference Conmttee Report:
[ s]ubsection (c) quashes the State Departnment’s notion to
vacate the judgnent obtained by plaintiffs in Case Nunber

1: 00CV03110 (ES@[sic] in the United States District Court
for the District of Colunmbia. Consistent with current | aw,
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subsection (c) does not require the United States Governnent
to make any paynents to satisfy the judgnment. The House
bill did not contain a provision on this matter.
H R Conf. Rep. No. 278, 107" Cong., 1t Sess. at 170 (2001).
Once again, whatever argunents plaintiffs nake as to the
i nvocation of the nunber of this case and reference to the
governnment’s notion to dismss, those argunents require
i nferences to reach any intent with respect to the Algiers
Accords. The Accords are not nentioned by nane or description.
Such | egislative silence with respect to the Accords is
insufficient to abrogate a valid international agreement. Trans
World Airlines, 466 U.S. at 252, weinberger, 465 U. S. at 32.
Plaintiffs attenpt to distinguish Trans world Airlines by
arguing that the “legislative history of subsection 626(c)
denonstrates Congress’s famliarity with this case, with the
governnment’s effort to intervene to file a notion to vacate, and
with the governnent’s notion to vacate this Court’s judgnent.”
Plfs’ Surreply of 12/4/01, at 14. Therefore, argue plaintiffs,
Congress’ intent to “reject these governnent efforts” was clear,
and therefore, Congress’ intent to abrogate the Al giers Accords
was also clear. Contrary to plaintiffs’ argunent, however, the
reference to the United States’ notion in the |egislative history
on its face proves only Congress’ awareness of the existence of
the notion, and of the United States’ attenpt to vacate the

judgenent. Plaintiffs can not argue that it proves Congressional
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awareness or intent with respect to the particular content of
that notion w thout inperm ssible inferences. This nmay seem a
merely technical distinction, but in |ight of the Suprene Court
precedent holding that |legislative silence is insufficient to
abrogate treaties and international agreenents, plaintiffs are
asking the Court to draw an inference that it can not draw. In
the real mof treaty and international agreenent abrogation,
Congress nust make its actions explicit and clear.

The notion filed by the United States asked this Court to
vacate the judgnment and dism ss the case on several grounds, only
one of which was the Al giers Accords’ bar on litigation arising
fromthe hostage taking. For exanple, the governnment argued that
plaintiffs had not nmet the elenents of the Anti-TerrorismAct’s
sovereign imunity waiver or the Fl atow Anendnent’s cause of
action, because Iran was not designated as a sponsor of terrorism
as a result of the hostage taking at issue here. The governnent
coul d have raised this argunent irrespective of the Algiers
Accords. In fact, the insertion of subsection 626(c) imrediately
after the requirenent that the state-sponsor designation arise as
aresult of the terrorist act, if anything, indicates that
Congress intended by subsection 626(c) to address that particular
problemw th jurisdiction in this case. Subsection 626(c)
creates an exception to the “as a result of” requirenent for the

st at e-sponsor designation for this particular case. Wthout
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further guidance from Congress, including a specific reference to
the Al giers Accords, this Court can not know which of the various
argunments rai sed by the governnent was the target of

Congr essi onal obj ecti on.

Further, plaintiffs argue that Congress’ intent to abrogate
the Algiers Accords is clear from Congress’ reference to this
case in the statutory text and the United States’ notion in the
| egi sl ative history, when until this point plaintiffs have
consistently argued that the Al giers Accords do not prevent this
lawsuit. If in fact the Algiers Accords are irrelevant after the
Anti-Terrorism Act, as plaintiffs have contended throughout this
litigation, see PIf’s Mem in Qpp. to Govt’s Mdt. to Vacate and
Dismiss of 11/16/01, then the Court can not infer from Congress’
reference to this case a desire to abrogate that irrel evant
agr eenent .

3) Later Legislative History of Subsection
626(c) Acconpanying Section 208

Approxi mately one nonth after Congress passed subsection
626(c), it passed Section 208. Congress included in Section
208's legislative history an “expl anation” of subsection 626(c).
Contrary to plaintiffs’ argunments, the legislative history
attached to Section 208 does not indicate that Congress clearly

i ntended for Subsection 626(c) to abrogate the Al giers Accords.?!

2l plaintiffs have repeatedly mischaracterized the Court’s statenments at
the nmotions hearing conducted on Decenber 13, 2001 as requesting from Congress
a clarification of the intent behind subsection 626(c). Plaintiffs argue that
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After explaining the technical anmendnent acconplished by
Section 208, the Joint Explanatory Statenent that acconpani ed the
bill presented by the Conference Commttee to and ultimtely
passed by both houses of Congress, stated the following with
respect to subsection 626(c):

The | anguage included in Section 626(c) of Public Law
107-77 quashed the Departnment of State's notion to
vacate the judgnent obtained by plaintiffs in Case
Nunber 1:00CV03110(EGS) and reaffirnmed the validity of
this claimand its retroactive application.
Nevert hel ess, the Departnent of State continued to
argue that the judgnent obtained in Case Nunber

1: 00CV03110( EGS) shoul d be vacated after Public Law
107-77 was enacted. The provision included in Section
626(c) of Public Law 107-77 acknow edges t hat,
notwi t hstandi ng any other authority, the Anerican
citizens who were taken hostage by the Islamc Republic
of Iran in 1979 have a claimagainst |Iran under the
Antiterrorism Act of 1996 and the provision
specifically allows the judgnment to stand for purposes
of award damages consistent with Section 2002 of the
Victinms of Terrorism Act of 2000 (Public Law 106- 386,
114 Stat. 1541).

H. R Cong. Rep. 107-350 at 422-23.
First, there are several nmisstatenents of |aw contained in

this | anguage. Subsection 626(c) in no way “quashed the

“the State Department’s suggestion that this Court required Congress to enact
a new cause of action for plaintiffs in the year 2001 is nistaken. Gov't Br
at 19. This Court solicited gui dance from Congress as to its intent in
enacting Section 626(c),” P fs’ Rep. Br. of 1/29/02 at 8, and that this Court
“sought clarification from Congress.” Id. As this Court nade clear to
plaintiffs when they made sim | ar argunments at the status hearing on January
14, 2002, this Court did not specify any particul ar desired response from
Congress, or any response at all. Such a direction to Congress woul d arguably
rai se separation of powers concerns. As the governnent has correctly pointed
out, this Court sinply expressed concerns with the sufficiency of plaintiffs’
arguments and queried as to whether Congress could “take further action” to
“pave the way finally for th[e] plaintiffs to have a full recovery.” Tr. of
12/ 13/ 01 Hearing, at 23, 24, 26, 34, 35, 102. Whatever inferences, if any,

t hat nmenmbers of Congress wanted to make fromthe questions posed by this Court
was a matter for those nenbers of Congress to determ ne
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Departnent of State's notion to vacate the judgnent obtained by
plaintiffs in Case Nunmber 1:00CV03110(EGS).” As discussed above,
any Congressional direction to “quash” a notion in a case pending
before a federal court would arguably violate Article IIl of the
Constitution. Congress may anend substantive |aw that inpacts
ongoi ng cases, which is arguably what Congress acconplished with
subsection 626(c), but for Congress to direct the Court to
resolve particular notions in a particular way is highly

probl ematic. The next incorrect statenent of law is that
subsection 626(c) “acknow edges that, notw t hstandi ng any ot her
authority, the Anerican citizens who were taken hostage by the

| slam ¢ Republic of Iran in 1979 have a clai magainst |Iran under
the Antiterrorism Act of 1996.” As the government correctly
points out, see Govt’'s Supp Br. of 1/29/02, the Antiterrorism Act
of 1996 created no cause of action against foreign states, but
only created an exception to a jurisdictional bar. The Fl atow
Amendnment created the cause of action, not the Anti-Terrorism
Act. Thus, for Congress to say that 626(c) acknow edged a cause
of action under the Anti-TerrorismAct is sinply incorrect.
Finally, the statenment that “the provision specifically allows
the judgnent to stand for purposes of award damages” begs the
guestion that this Court is resolving today. 1In fact, this Court
can not allow a judgnent to stand by virtue of subsection 626(c)
because Congress has failed to legislate wwth the requisite
specificity of intent. Unless and until it does so, this Court
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wi |l not recognize the abrogation of the Al giers Accords.

At the end of the day, plaintiffs argunent hinges on the
words “ notw thstandi ng any other authority.”?? Setting aside
the issue that Congress has incorrectly explained the
relationship of the statutes at issue by claimng that the Anti -
Terrorism Act of 1996 creates a cause of action, the Court nust
det erm ne whet her "notw thstandi ng any ot her authority,"
expresses a clear intent to abrogate the Al giers Accords and thus
enables plaintiffs to proceed to judgnent. This Court concl udes
that the general statenent “notw thstandi ng any ot her authority”
is not a specific renunciation of this country’s obligations
under a particular binding international agreenent. The intent
that nust be clear fromthe words used by Congress under Suprene
Court precedent is the intent to termnate an internationa
agreenent, not the intent to cause whatever result that wll
occur fromthat termnation. 1In other words, even if this Court
were to decide that this legislative history reflects a
Congressional intent for plaintiffs to be able to proceed with
their case, and proceeding with the case requires an abrogation
of an existing agreenment, that does not nean that Congress has

therefore expressed an intent to abrogate. An explicit

2 Once again, to be clear, this Court is not answering the questions of
whet her a legislative history that expresses a clear intent to abrogate an
agreenment could trunp a silent statute, or whether sufficiently clear
| egislative history passed along with a later statute could trunp an earlier
silent statute. None of the legislative history in this case clearly
indicates an intent to abrogate the Al giers Accords, and therefore this Court
need not resolve these questions.
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expression of intent to abrogate a binding international
agreenent requires, at a mninmum an acknow edgnent of the

exi stence of that agreenent. Nowhere has Congress acknow edged
t he existence of the Algiers Accords, and expressed its
collective will to termnate it. Thus, the statenent
“notwi t hstandi ng any other authority” is insufficient. That
stat enent does not include an explicit acknow edgnent that the
authority that is preventing plaintiffs’ claimhere is the

Al gi ers Accords.

iv. Section 208 Does Not Abrogate the Al giers Accords

The text of Section 208, which makes only a techni cal
anmendnent to subsection 626(c), does not express clear intent to
abrogate the Al giers Accords. The bulk of |egislative history of
this section purports only to explain subsection 626(c), not the
ef fect of Section 208. Therefore the legislative history of
Section 208, with respect to the inpact of that section only,
expl ains only the technical amendnment and does not evidence an
intent to abrogate the Al giers Accords. H R Cong. Rep. 107-350
at 422-23 (“The conference agreenent includes Section 208,
proposed as Section 105 of Division D of the Senate bill, making

a technical correction to Section 626 of Public Law 107 77.")

C. Concl usi on
Lest this Court’s decision be viewed as denying plaintiffs a
remedy for the horrible wongs they have suffered sinply because
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Congress failed to use the proper choice of words, it is
inmportant to reiterate the values that are served by an
abrogation doctrine that requires Congress to make its intent
clear. The spheres of power of our co-equal branches of
government can at times overlap. See Springer v. Philippine
Islands, 277 U.S. 189, 209, 48 S. C. 480, 485 (1928) (dissenting
opinion) (“[t]he great ordinances of the Constitution do not
establish and divide fields of black and white”). Wen such
overlap occurs, and the wills of two branches are in conflict,
the Constitution sets forth the rules for deciding which branch
gets to trunp the will of the other. |In this case, by virtue of
his power to direct the foreign affairs of this country, the
President clearly has the authority to enter into international
agreenents. Congress, however, clearly has the correspondi ng
right to abrogate the agreenent reached by the President if it so
wi shes. Because of the respect owed to each co-equal branch of
government, the courts nust require that Congress make its intent
clear, either by |egislating unanbi guously or acconpanyi ng
anbi guous statutes with clear expressions of intent. Any other
rule would allow the courts, by inference and interpretation, to
I nperm ssibly assune the legislative role.

Furthernore, while the power of Congress to |egislate
substantive law through riders attached to appropriations bills

and t hereby bypass the usual process of devel opnent of lawis
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established, this case exenplifies the difficulty faced by a
court when interpreting the intent of Congress in passing such
riders. See, e.g., Robertson, 503 U.S. at 440 (“Congress
nonet hel ess may anmend substantive law in an appropriations
statute, as long as it does so clearly.”); United States v. Will,
449 U. S. 200, 222, 101 S. C. 471 (1980). Three of the four
statutes at issue in this case, the Flatow Arendnent, Subsection
626(c), and Section 208, were passed as appropriations riders
with minimal |egislative history to explain their purpose and
relation to each other. Wen faced with such sparse expl anation
of statutory text, the Court nmust be even nore vigilant in its
refusal to draw i nferences, even desirable inferences, that would
fill in the gaps in congressional |ogic.

In the end, plaintiffs cite the text and | egislative history
of each of these statutes |less as statenents of the |law than as
signs that “Congress has sided with plaintiffs” and “does not
want the State Department to prevail.” PIfs’ Surreply of 12/4/01
at 2,5, 10,12. It is unclear how plaintiffs are able to discern
the clear intent of Congress when subsection 626(c) was not
drafted until after H R 2500 had gone to conference, was never
di scussed in commttee, was never subjected to floor debate, and
the Conference Report offers only the nost opaque reference to
this case without ever explaining what precisely what the statute

purports to do, or why. Simlarly, the explanation of subsection
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626(c) found in the legislative history of Section 208's
techni cal amendnent, was al so created in conference, and no where
does it express a recognition of the obligations of this country
under the Al giers Accords, or that Congress neant to elimnate

t hose obligations. In the final analysis, the questions
presented to this Court nust be resolved by exam ning the text
and legislative history of the relevant statutes, “not by
psychoanal yzi ng those who enacted [then].” Carter v. United
States, 530 U.S. 255, 271, 120 S. C. 2159 (2000). None of the
statutes invoked by plaintiffs contain the | anguage that Suprene
Court precedent of very long-standing requires in order for
plaintiffs to prevail. Such straightforward |egislation would be
si mpl e enough to draft, as Senator Harkin’s proposed bill has
denonstrated, but by the sane token, by virtue of its clarity of
purpose, may be difficult to enact. In light of Congress’
failure to express a clear intent to abrogate the Algiers
Accords, this Court can not interpret these anbi guous statutes to
create a cause of action for plaintiffs against Iran. Absent
such plain, straightforward statutory |anguage that expressly
creates a cause of action for plaintiffs or reflects a clear
intent to abrogate the Al giers Accords, this Court has no choice
but to abide by and uphold the commtnents that the United States
made to the Islamc Republic of Iran in order to secure the

freedomof the plaintiff hostages in 1981.
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IV. Plaintiff’s Counsel’s Ethical Obligations

Havi ng resol ved the controversy presented by this remarkable
case, this Court would be rem ss not to address what the Court
believes are the problematic actions of plaintiffs’ counsel
t hroughout this case. Wile this Court is not inclined to inpose
sanctions, the applicability of Rule 11 of the Federal Rules of
Cvil Procedure warrants sonme discussion. It is not in spite of,
but out of respect and concern for the class of plaintiffs in
this case that this Court feels it necessary to conment on the
repeated ethical failures by class counsel.

Unl i ke other professions, in the practice of |aw basic
conpetence and ethical obligations are enforceabl e and
intertwined. Every tinme an attorney files a docunent in federal
court, she nmust certify to the Court that the | egal argunents
contained therein, “to the best of the person's know edge,
information, and belief, formed after an inquiry reasonable under
the circumstances . . . are warranted by existing |law or by a
nonfrivol ous argunment for the extension, nodification, or
reversal of existing |law or the establishment of new law ” Fed.
R Cv. P. 11 (enphasis added). 1In addition, attorneys
practicing in this Court have a correspondi ng ethical obligation,
according to the Rules of Professional Responsibility, to
di sclose to the Court any and all adverse controlling authority.

See LCVR 83.12(b) and LCvR 83.15 (incorporating Rule of
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Pr of essi onal Conduct 3.3(a)(3)).2 Wat these requirenents nean
in practice is that ignorance is no excuse for an attorney. An
attorney can not carry out the practice of law like an ostrich
with her head in the sand, ignoring her duty to research and
acknow edge adverse precedent and |aw. Attorneys are not free to
assert any and all |egal argunents they wi sh on behalf of their
clients, without regard to existing precedent.

I ndeed, this requirenent serves not only to protect the
Court but also to protect the attorney’s clients. The plaintiffs
in this case, |like every other case conducted by an attorney
admtted as a nmenber of the Bar of this Court, deserve counci
who will fulfill their ethical obligations and argue passionately
and persuasively for their client as possible w thout making
frivolous argunents that lack a basis in law. Such argunents are
a waste of the Court’s tine and the client’s tinme as well.

Plaintiffs’ counsel in this case repeatedly presented
neritless argunents to this Court, repeatedly failed to
substantiate their argunents by reference to any supporting
authority, and repeatedly failed to bring to the Court’s
attention the existence of controlling authority that conflicted
with those argunents. The Court will not bel abor this point

beyond the specific discussion of plaintiffs' arguments in this

2 Rule 3.3(a)(3) states "A lawer shall not knowingly fail to disclose
to the tribunal |egal authority in the controlling jurisdiction not disclosed
by opposing counsel and known to the lawer to be dispositive of a question at
i ssue and directly adverse to the position of the client."
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Opi nion. However, by way of exanple, this Court finds

particularly problematic the follow ng:

. Plaintiffs' total failure to bring to this Court's attention
the Al giers Accords and inplenenting regul ations despite the
FSIA s requirenent that plaintiffs “establish[ed] [their]
claimor right to relief by evidence that is satisfactory to
the Court.” 28 U.S.C. § 1608(e).

. Plaintiffs' failure to address any of the two hundred years
of cases regarding conflicts between |egislation and
previ ously-enacted treaties and international agreenents
until ordered to do so by the Court.

. Plaintiffs request for a default judgnent on liability prior
to this Court hearing any evidence to support their clains,
despite the clear statutory requirenment in 28 U S.C. §
1608( e) .

. Plaintiff's notion to strike the governnment's notion to
intervene that raised a conpletely frivol ous argunent and
did not contain any discussion of the requirenents of
Federal Rule of G vil Procedure 24.

. Plaintiff's argument that the Al giers Accords are the
legally invalid result of coercion, raised very late in
t hese proceedings, and clearly contradicted by Suprene Court
precedent .

Wil e such argunents in any case woul d rai se concern, the

Court is particularly concerned given the highly enotional nature
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of this case and the enptional toll it may have i nposed on
plaintiffs. Plaintiffs’ counsel nmay argue that the United States
government has unnecessarily dashed the hopes of recovery for
these plaintiffs, but given the existing | aw on the abrogation of
i nternational agreenents, the Court nust ask how hi gh those hopes
were raised in the first place and on whose shoul ders that
responsi bility should fall.
CONCLUSION

For the foregoing reasons, it is hereby ordered that the
United States’ notion to intervene i s GRANTED and plaintiffs’
notion to strike the United States’ notion to intervene is
DENIED. The default judgment on liability entered on August 17,
2001, is hereby vacaTED. The United States’ notion to dismss is
GRANTED because plaintiffs have failed to state a clai mupon
which this Court can grant relief. This case is therefore
DISMISSED. An appropriate Order acconpanies this nenorandum

opi ni on.

DATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE

98
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FOR THE DISTRICT OF COLUMBIA

DAVID M RCEDER, et al.

Plaintiffs,
Civ. Action No. 00-3110( EGS)
V. [30-1][30-2][37-1]
THE | SLAM C REPUBLI C OF | RAN
and THE M NI STRY OF FOREI GN
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Def endant s.
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ORDER and DISMISSAL

For the reasons stated in the Menorandum Qpi ni on issued
today, April 18, 2002, it is hereby

ORDERED that the United States’ notion to intervene is
GRANTED; it is

FURTHER ORDERED t hat plaintiffs’ nmotion to strike the United
States’ notion to intervene is DENIED; it is

FURTHER ORDERED t hat the default judgnent on liability
entered on August 17, 2001, is VACATED; it is

FURTHER ORDERED that the United States’ notion to dismss is
GRANTED because plaintiffs have failed to state a clai mupon
which this Court can grant relief; it is

FURTHER ORDERED that this case i s DISMISSED.



IT IS SO ORDERED.

DATE
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(703) 299-8734
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