UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL R. WARD,

Rantff,
Civil Action No.: 00-0419 (RMU)
V.
Doc. Nos.: 8,9 20, 21,23
WILLIAM E. KENNARD, Chairman,
Federd Communications Commisson,

Defendant.
MEMORANDUM OPINION

Granting the Defendant=s M otion for Summary Judgment;
Denying the Plaintiff=s M otion for Partial Summary Judgment

. INTRODUCTION

Arriving at the courthouse steps on the parties’ cross-motions for summary judgment, this
dispute involves the plaintiff’ s dlegations that the defendant violated his due process and equd rights,
discriminated againgt him on the basis of his age, sex, and disability, violated merit-system principles,
and committed prohibited personnd practices. Specificdly, the plaintiff, Michae R. Ward (“the
plaintiff” or “Mr. Ward”), brings this 48-count action againgt the defendant William E. Kennard (“the
defendant”) in his officid capacity as Chairman of the Federd Communications Commission (AFCCH),
chdlenging the defendant:s decision to deny the plaintiff-s gpplication for awriter-editor postion. For
the reasons that follow, the court will grant the defendant’ s maotion for summary judgment and will deny
the plaintiff’s motion for partia summary judgmert.

1. BACKGROUND
Pro se plaintiff Michadl R. Ward “had worked as awriter-editor and at the GS-12 leve for
severd years” Compl. at 2.* In hiscomplaint, Mr. Ward asserts that he had “ competitive civil service

t Since the complaint provides only a brief statement of facts, the court cannot ascertain severd detalls.
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satus’ and that he was “a preference eigible candidate, a 10-point compensably [sic] disabled veteran
with a service-connected disability rated a 30 percent or more by the Department of Veterans Affairs.”
Id.

From July 11, 1994 through August 12, 1994, the FCC posted V acancy Announcement
Number (“VAN") 94-128, which sought applications from “al sources’ to fill the position of writer-
editor, grade GS-13, in its Office of Public Affairs (“OPA”). See Mot. for Summ. J. at 3. Mr. Ward
gpplied for the job, but the FCC did not select him for the position. See Compl. at 2.

Mr. Ward dleges that the FCC' s rgection of his gpplication violated his congtitutiona right to
due process and amounted to employment discrimination on the basis of his sex, age, and disability. In
addition, he dams that, by denying his gpplication, the FCC violated the merit-system principles
embodied in 5 U.S.C. § 2301, and committed personnel practices prohibited by 5 U.S.C. § 2302. See
generally Compl. Mr. Ward brings his clams under the Fifth and Fourteenth Amendments to the
Consgtitution, 5 U.S.C. 88 1302, 2108, 2301, 2302, 3309, 3313, 3314, 3317, and 1318, the
Rehabilitation Act of 1973 (8 501, 29 U.S.C. § 791), the Age Discrimination in Employment Act of
1967 (“ADEA”) (29 U.S.C. § 633(a)), 38 U.S.C. § 4214, 42 U.S.C. § 2000(e) et seq. (“Title VII™),
and 42 U.S.C. §1981(a). See Compl. at 2-15.

Mr. Ward charges that because he had competitive civil service status, was preference eigible,
and had a disability rated at more than 30 percent, the FCC's sdlection of another person for the writer-
editor position violated both merit-systemn principles and government personnel practices. Specificaly,
the plaintiff alegesthat the FCC failed to follow proper sdection procedures in assessing applicants,
intentionally excluded his gpplication from consderation, and manipulated the selection process to
gppoint the gpplicant of its choice. See generally Compl. Moreover, Mr. Ward asserts that the
defendant committed al these acts with the intent to discriminate againgt him on the basis of his age, sex,
and disability. Seeid.

For example, dthough the plaintiff saysthat he worked for severd years a the GS-12 level, he does not
say where heworked. Exhibit 2 of the plaintiff’s motion for partid summary judgment is a“Notification
of Personnd Action,” which seemsto indicate (athough the print is rather faint) thet the plaintiff resgned
from his GS-12 level job as a Public Affairs Specidist for the Department of the Navy in 1991 for



Both the plaintiff and the defendant have filed motions for summary judgment, followed by
corresponding oppostions and replies. For the reasons that follow, the court will grant the defendant’s
moation for summary judgment and will deny the plaintiff’s motion for partia summary judgment.

[11. DISCUSSION
A. Legal Sandard

Summary judgment is gppropriate when a court concludes that Athere is no genuine issue asto
any maerid fact and that the moving party is entitled to ajudgment as amaiter of law.i Fep. R. Civ. P.
56(c). The subgtantive law on which a claim rests determines which facts are Amaterid.i See Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). If afact bears on an essentia element of the legd
clam, then it is materid; otherwise, it isnot. Seeid.; Celotex Corp. v. Catrett, 477 U.S. 317, 322
(1986). Only disputes over facts that can establish an dement of the claim, and thus that might affect its
ultimate resolution, can create a Agenuine issuell sufficient to preclude summary judgment. See
Anderson, 477 U.S. at 248; Celotex, 477 U.S. at 322.

To prevall on amoetion for summary judgment, the moving party bears the burden of establishing
that there are no genuine issues of materid fact and that the non-moving party hasfailed to offer
aufficient evidence to support avdid legd dam. See Anderson, 477 U.S. at 256; Celotex, 477 U.S.
a 325. In ruling on the mation, the court must accept the evidence of the non-moving party as true and
must draw dl judtifiable inferences in favor of the non-moving party. See Anderson, 477 U.S. at 255.

It is not sufficient, however, for the non-moving party to establish Athe mere existence of a scintilla of
evidence in support of the [non-moving party=g| position . . . ; there must be evidence on which the jury
could reasonably find for the [non-moving party].i Seeid. at 252. If the evidence in favor of the non-
moving party Ais merely colorable, or is not sgnificantly probative, summary judgment may be granted.(
Seeid. a 249-50 (internd citations omitted).
B. Analysis
1. ThePlaintiff’sNon-Title VIl and Non-ADEA Claims of Discrimination

“persond” reasons.



The defendant argues that the court should dismiss many of the complaint’ s 48 counts because
the plaintiff is essentialy asserting Title VII and ADEA discrimination clams under dternative and
impermissible statutes, or as condtitutiona clams. See Mot. for Summ. J. at 10-11. Specificdly, the
defendant asserts that because the Supreme Court has ruled that Title VI is the exclusive remedy for
clams of sex and race discrimination in federd employment, the plaintiff may not alege sex
discrimination by the defendant under any dternative statute. See Brown v. General Serv. Admin.,
425 U.S. 820, 835 (1976). The Court’s holding in Brown is clear and well-settled, and the D.C.
Circuit has applied it on numerous occasons. See, e.g., Ramey v. Bowsher, 915 F.2d 731, 734 (D.C.
Cir. 1990); Ethnic Employees of the Library of Congressv. Boorstin, 751 F.2d 1405, 1414-15
(D.C. Cir. 1985) (“Allowing federd employeesto recast their Title VII claims as condtitutiona clams
would clearly thresten” the policies underpinning the rigorous adminidtrative exhaustion requirements
and time limitations of Title V11.). The same principle gopliesto clams of discrimination based on age
or disability B the ADEA and the Rehabilitation Act, respectively, are the exclusve remedies for such
cdams. See Chennareddy v. Bowsher, 935 F.2d 315, 318 (D.C. Cir. 1991); Rattner v. Bennett,
701 F. Supp. 7, 9 (D.D.C. 1988).

Moreover, after consdering the defendant’ s argument, the plaintiff himsalf concedes these
points while arguing that his other counts should survive the defendant’ s motion for summary judgment:
“Asit rdatesto this complaint, Title VI is the exclusve remedy for employment discrimination cases
based on sex (Complaint counts 17, 19-27); the ADEA is the exclusive remedy for employment
discrimination cases based on age (Complaint counts 28-38) — neither precludes plaintiff’s other
actions.” Pl.’sOpp’'nto Mot. for Summ. J. (“Pl.’sOpp’'n”) a 3 (emphasis added).

Indeed, a substantia number of the counts in the plaintiff:s complaint are discrimination cdlaims
asserted under statutes other than Title VII or the ADEA. Count 18 isaclaim of sex discrimination
asserted under 42 U.S.C. § 1981(a). See Compl. at 8. Counts 19 through 24 are clams of sex
discrimination asserted under 5 U.S.C. 88 1302, 3309, 3313, 3314, 3317 and 3318. Seeiid. at 8-9.
Count 25 isaclaim of sex discrimination asserted under 38 U.S.C. §4214. Seeid. at 9. Counts 26
and 27 are clams of sex discrimination, but lack any statutory reference. Seeid. Accordingly, because



the plaintiff falls to assert these sex-discrimination claims under Title VI, the court will dismiss counts
18-27.

The same reasoning applies to the age-discrimination claims asserted under statutes other than
the ADEA. Count 29 is an age-discrimination claim asserted under 42 U.S.C. § 1981(a). See Compl.
a 10. Counts 30 through 35 are age-discrimination claims asserted under 5 U.S.C. 88 1302, 3309,
3313, 3314, 3317 and 3318. Seeid. a 10-11. Count 36 is an age-discrimination claim asserted
under 38 U.S.C. §4214. Seeid. a 11-12. Counts 37 and 38 are age-discrimination claims that lack
any sautory reference. Seeid. at 12. Accordingly, because the plaintiff fals to assert these age-
discrimination clams under the ADEA, the court will dismiss counts 29-38.

2. ThePlaintiff’sTitle VIl and ADEA Counts

The plantiff-s complaint does assert one count of sex discrimination under Title VII (count 17)
and one count of age discrimination under the ADEA (count 28). See Compl. at 7, 10. In assessing
clams of employment discrimination, a court must follow the burden-shifting scheme laid out by the
Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Under the McDonnéll
Douglas framework, theinitia burden lies with the plaintiff to establish a prima-facie case of
discrimination. Once the plaintiff has established the prima-facie case, the burden shifts to the employer
to articulate alegitimate, non-discriminatory reason for its action. Once the employer articulates its non-
discriminatory reason, the burden then shifts back to the plaintiff, who must show that the employer=s
aleged non-discriminatory reason is merdly a pretext for unlawful discrimination. Seeid. at 802-804.

In this case, the plaintiff established prima-facie cases of sex and age discrimination: 1) he
applied for a pogtion, 2) he was qudified, 3) he was in the protected classes (male, 53 years of age), 4)
he was not sdected for the position, and 5) an applicant not in the protected classes (afemae under age
40) was selected for the pogition. The defendant then satisfied its burden of articulating a legitimate,
non-discriminatory reason for not selecting the plaintiff by asserting that it chose to utilize the Merit
Promotion Candidates list rather than the Non-status Candidates list or the Non-competitive
Candidates Lit, asalowed under 5 C.F.R. § 335.103(b)(4). See Mot. for Summ. J. & 18. The Merit
Promotion Candidates list contained only applicants whom the FCC had rated Abest qudlified,§ and did



not include the plaintiff, because the FCC had rated him only Ahighly qudified.” Seeid.
Once an employer has met its burden of advancing a nondiscriminatory reason for its actions,
the focus of proceedings a summary judgment:

will be on whether the jury could infer discrimination from the combination

of (1) the plaintiff’ s primafacie case; (2) any evidence the plaintiff presents

to attack the employer’ s proffered explanation for its actions; and (3) any

further evidence of discrimination that may be available to the plaintiff (such

as independent evidence of discriminatory statements or attitudes on the

part of the employer) or any contrary evidence that may be avalable to the

employer (such as evidence of astrong track record in equa opportunity

employment).
See Aka v. Washington Hosp. Ctr., 156 F.3d 1284, 1289 (D.C. Cir. 1998). The plaintiff failsto
satidy thisburden. By reterating his bare assertions of discrimination and aleging that the FCC did not
fully recognize his veteran status, the plaintiff presents no evidence that the defendant’ s legitimate, non-
discriminatory reasons were pretextud. The plaintiff-s veteran-preference argument is not relevant to his
employment-discrimination rebuttal that he must make under the McDonnell Douglas framework, but
rather may be relevant to his veteran-preference argument involving his Civil Service Reform Act dams
(which the court will address below in Section 4). See Mot. for Summ. J. at 18-19. Moreover, asthe
defendant notes, “ Plaintiff provides no evidence whatsoever cdling into question the decison to rate him
only ‘highly qudified'” rather than “best quaified.” See Def.’sReply at 2. The court agrees, and
concludes that the plaintiff has presented no evidence that would alow ajury to infer discrimination.
Accordingly, the Title VIl and ADEA dams (counts 17 and 28) cannot survive summary judgment.

3. ThePlaintiff’s Congtitutional Claims
The plaintiff seeks only money damages, not injunctive rdi€f, for his conditutiona dams. See

Mot. for Summ. J. at 12. The defendant argues that the court should dismissthese clamsin light of the
haldingin Clark v. Library of Congress, 750 F.2d 89 (D.C. Cir. 1984). Inthat case, the D.C. Circuit
recognized the well-established rule that sovereign immunity bars suits for money damages against
offidadsin ther officid capacity, absent a specific waiver by the government. Seeid. at 103; Mot for

Summ. J. at 12. The Clark court aso recognized the exception to the rule, namely that the doctrine of



sovereign immunity does not bar clams for nonmonetary relief againgt government agencies and officids
when the plaintiff aleges unconditutiona action by the defendant agency or officid. See Clark, 750
F.2d at 102.

In this case, the plaintiff cannot take refuge in the rule’ s exception. The plaintiff seeks money
damages for his Fifth and Fourteenth Amendment clams. See Compl. a 16. In the section of the
complaint that reates to damages sought for aleged condtitutiond violations, the plaintiff sates that he
“seeks declaratory, injunctive, and make-whole relief; compensatory damages assessed at $300,000
and punitive damages to be determined by ajury.” Seeid. Despite the presence of the word
“injunctive’ in that section of the complaint, the court holds that the complaint insufficiently pleads a
request for injunctive relief, snce it does not pecify the form of injunctive or specific reief sought.
Thus, the complaint fails to satisfy the specificity requirements of Federa Rule of Civil Procedure 8(a),
which requires the complaint to contain, inter alia, “ademand for judgment for the relief the pleader
seeks.” SeeFep. R. Civ. P. 8(a).? Accordingly, the court will dismiss the portion of the complaint B
counts 2, 4, 6, 8, 10, 12, 14 and 16 B tha dleges violations of the plaintiff’s Fifth and Fourteenth
Amendment rights.

4. ThePlaintiff’s Claims Under the Civil Service Reform Act

A dgnificant portion of the plaintiff-s clams fal under 5 U.S.C. 88 2301-2302 and various other
sections of Title 5 of the United States Code, known as the Civil Service Reform Act of 1978
(ACSRA). Inthesecounts (1, 3,5, 7, 9, 11 and 39-48), the plaintiff alegesthat the defendant violated
merit-system principles and committed prohibited personnd practices. The defendant argues that these
claims should be dismissed because the court lacks subject-matter jurisdiction to hear them. See Mot.
for Summ. J. a 14. The CSRA provides that a party who asserts a CSRA cdam mugt firg pursueiit
with the Office of Specid Counsd, then with the Merit Systems Protection Board (AM SPB(), and
findly, on gpped, with the U.S. Court of Appedsfor the Federd Circuit. See 5 U.S.C. 88 1214,
7703. Inhisdissent in United States v. Fausto, Justice Stevens stated that because the Federal

Circuit’ sjurisdiction is restricted to a narrowly defined range of subject matter, it “brings to the cases

> Moreover, the plaintiff has not proffered any evidence of the FCC' s aleged condtitutiond violations



before it an unusud expertise that should not lightly be disregarded . . . . [T]he Federd Circuit isthe
only Court of Appeals with jurisdiction to review an gpped from the Merit Systems Protection Board . .
..” See United Sates v. Fausto, 484 U.S. 439, 464 (1988) (Stevens, J., dissenting 0.g.).

In this case, the plaintiff went to the MSPB with his CSRA-rdated claims, and the MSPB
rgected the plaintiff:sclams. See Mot. for Summ. J. a 7. The plaintiff then gppeded the MSPB
decision to the Court of Appeals, which affirmed the dismissal. Seeid. at 7.

Although the plaintiff’ s argument on these pointsis unclear, his clams would not succeed under
any interpretation. For example, if the plaintiff meansto assert CSRA claims here that were not raised
before the M SPB, then the court would dismiss the plaintiff-singant CSRA clamsfor falure to exhaust
adminidrative remedies. Alternatively, if the plaintiff is asking this court to review the CSRA damsthat
the MSPB dismissed and that the Court of Appeds affirmed, then the court would dismiss the ingtant
CSRA clams since the Federa Circuit, which possesses unique expertisein CSRA clamsand MSPB
appedls, isthe court of final apped regarding MSPB decisons. Findly, if the plaintiff is not seeking
review of the Court of Appedls: decision, but rather is attempting to re-litigate his CSRA damsin this
court, then the doctrine of res judicata would preclude his efforts. A clam isbarred by res judicata
when there has dready been afind judgment on the meritsin a prior suit involving the same parties and
the same cause of action. See |.A.M. Nat:| Pension Fund v. Indus. Gear Mfg. Co., 723 F.2d 944,
946-47 (D.C. Cir. 1983). The doctrine appliesto al of the parties’ rights regarding matters that could
have been litigated as well as those matters that were actudly litigated. Seeid. at 947. For al of these
reasons, the court will dismissthe plaintiff=s CSRA clams (counts 1, 3, 5, 7, 9, 11 and 39-438).

5. Counts13and 15

Lastly, the plaintiff gppearsto assart cdlaims of disability discrimination in counts 13 and 15 of the
complaint. Incount 13, he cites the Rehabilitation Act of 1973, and in count 15, he asserts disability
discrimination in sum and substance. See Compl. at 6-7. Asdiscussed above, the Rehabilitation Act is
the only avenue of redress for afederd employee s clams of discrimination based on disability. The
plaintiff, however, hasfailed to set forth a prima-facie case of discrimination based on disability in any of

that would survive summary judgment.



his pleadings or submissons® Moreover, he has failed to demongtrate any evidence that would support
or tend to support such aclam. Alternatively, the plaintiff may have intended to dlege in these counts
that the defendant did not give full accord to the plaintiff’s veteran satus. Such an argument, though,
would rdae to the plaintiff-s CSRA claims (discussed above in Section 4), over which this court lacks
subject-matter jurisdiction. If the plaintiff meant to assert aclam other than discrimination or a
prohibited personnel practice reating to veteran-preference, then the plaintiff has failed to meet the
specificity requirements of Federal Rule of Civil Procedure 8(a). See Fep. R. Civ. P. 8(a); Wolfgram
v. El Dorado County, 934 F.2d 325 (9th Cir. 1991). Accordingly, the court will dismiss counts 13

and 15 of the complaint.

V. CONCLUS ON
For dl of these reasons, the court grants the defendant=s motion for summary judgment and
denies the plaintiff-s motion for partid summary judgment. An Order consstent with this Memorandum
Opinion is separately and contemporaneoudy issued this day of December, 2000.

Ricardo M. Urbina
United States Didtrict Judge

3 Asthe defendant notes, if the plaintiff intended to raise a separate claim under the Rehabilitation Act,
this dam would be barred since the plaintiff failed to exhaust his adminigrative remedies because he
never raised the claim during the administrative process. See Williamson v. Shalala, 992 F. Supp.
454, 457 (D.C. Cir. 1998); Mot. for Summ. J. a 11. The plaintiff never responds to this argument in
the relevant section of his opposition to the motion for summary judgment. See Pl.’sOpp'n at 10. The
court may treet the plaintiff’s failure to respond as a concesson on this point. See Locd Civil Rule
7.1(b).



