UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

RONALD G GLUCK,
Plaintiff,
V. Civil No. 00-00449 (RWR) (DAR)
ANSETT AUSTRALI A LTD.

Def endant .
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VEMORANDUM OPI NI ON AND ORDER

Plaintiff, Ronald G duck, alleges he was injured during
a flight on an airplane owned by defendant Ansett Airlines of
Australia (“Ansett Airlines”). The plaintiff, appearing pro
se, has noved this court to reconsider four rulings by the
magi strate judge denying plaintiff’s nmotions to conpel and
granting the defendant’s notion for a protective order.
Because it was not clearly erroneous or contrary to |aw for
the magi strate judge to issue a protective order or deny the
nmotions to conpel production of docunments, responses to
interrogatories, and information under Fed. R Civ. P.
26(a)(1)(A) and (B), plaintiff’s nmotion for reconsideration of
the magi strate judge’s denial of these notions will be denied.
Because plaintiff is entitled to insurance information
pursuant to Rule 26(a)(1)(D), plaintiff’s notion for

reconsi deration of the denial of his nmotion to conpel
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i nsurance information will granted.

BACKGROUND

The plaintiff is suing the defendant for an injury he
all egedly sustained to his left ear while traveling on
defendant’s airline. (Mem of P. & A in Supp. of Pl.’ s Mt.
for Recons. of the Denial of the First Mot. to Conpel Produc.
of Docs. and Answers to Interrogs. (“Pl.’s Recons. First
Mot.”) at 4.) The scheduling order in this case bifurcated
the discovery process into two phases. The first phase of
di scovery was |limted to i ssues of venue, jurisdiction and
whet her an acci dent took place. At plaintiff’s request, the
original February 23, 2001 deadline to conplete phase one
di scovery was extended to April 30, 2001.

Di ssatisfied with the responses he received to his
di scovery requests, plaintiff filed two notions to conpel the
producti on of docunents and answers to interrogatories for two
sets of discovery requests and a notion to conpel Rule 26
di scl osures. Magi strate Judge Deborah Robi nson held a hearing
on May 1, 2001 and denied all three notions.

On April 23, 25 and 26, 2001, just days before the April
30, 2001 discovery cutoff date, the plaintiff filed three

separate requests for adm ssion pursuant to Rule 36 of the
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Federal Rules of Civil Procedure. Claimng that the plaintiff
failed to tinmely serve his discovery requests, the defendant
moved, on May 23, 2001, for a protective order seeking

perm ssion not to respond to the three separate requests.
(Def.”s Mot. for a Protective Order at 1.) Magi strate Judge
Robi nson granted the defendant’s notion for a protective order
because the thirty-day period that a served party has to
respond to a request for adm ssion would have ended beyond the
April 30, 2001 date for conpleting the first phase of

di scovery. (Def.’s Opp’'n to PlI’s Mdot. to Recons. the
Protective Order at 1-2.) The plaintiff has noved for

reconsi deration of the denial of his notions to conpel and the
granting of the defendant’s notion for a protective order.

DI SCUSSI ON

Pursuant to Fed. R Civ. P. 72(a) and Local Civil Rule
72.2(b), a party nay seek reconsideration of a magistrate
judge’s ruling on a nondispositive, discovery dispute. See
Fed. R Civ. P. 72(a); LCvR 72.2. A mmgistrate judge' s ruling
is entitled to deference and nust be nodified or set aside
only if it is found to be “clearly erroneous or contrary to

law.” See Fed. R Civ. P. 72(a); Neuder v. Battelle Pac.

Nort hwest Nat’'| Lab., 194 F.R D. 289, 292 (D.D.C. 2000);

Arakelian v. National W Life Ins. Co., 126 F.R D. 1, 2
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(D.D.C. 1989). Such a finding is proper when “‘on the entire
evidence’ the court ‘is left with the definite and firm
conviction that a m stake has been commtted.’” Neuder, 194

F.R.D. at 292 (quoting United States v. Gypsum Co., 333 U.S.

364, 365 (1948)); see also Arakelian, 126 F.R D. at 2.

| . Protective Order

Rule 36 of the Federal Rules of Civil Procedure permts a
party to “serve upon any other party a witten request for the
adm ssion ... of any matters within the scope of Rule 26(b)(1)
set forth in the request that relate to statenments or opinions
of fact or of the application of lawto fact ...."” The
pur pose of Rule 36 requests for adm ssions “is to allow for
the narrow ng of issues, to permt facilitation in presenting
cases to the factfinder and, at a mninmum to provide
notification as to those facts, or opinions, that remain in

di spute.” Lakehead Pipe Line Co. v. Anmerican Home Assurance

Co., 177 F.R. D. 454, 457-58 (D. M nn. 1997). As such,
requests for adm ssions are simlar to stipulations in the

pretrial order. See Revlon Consuner Prods. Corp. v. Estee

Lauder Co., No. 00CIV.5960(RMB), 2001 W 521832 (S.D.N. Y. My

16, 2001); O Neill v. Medad, 166 F.R D. 19 (E.D. Mch. 1996).

Rule 36, strictly speaking, may not set forth a discovery

procedure at all because a party does not seek to discover a
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fact or opinion through a request for adm ssion. Instead, a
request seeks to have a party concede the genui neness of a
fact or opinion that the requesting party believes to be
settled. See 8A Charles Alan Wight et al., Federal Practice
and Procedure 8 2253 (2d ed. 1994).

The assertion that requests for adm ssions may not be,
technically speaking, tools of discovery has led to a split of
authority as to whether requests for adm ssion should be
subject to discovery cutoff dates. Sonme courts have held that
requests for adm ssion are not subject to discovery cutoff
dat es because, theoretically, a requesting party is not

seeking to discover anything. See ONeill, 166 F.R D. at 21

(holding that “[p]laintiff need not have submtted requests
for adm ssions by the August 15 discovery notion cutoff date
or by the discovery cutoff date of Septenber 15 because
requests for adm ssions are distinct from other general

di scovery devices and are not subject to discovery cutoff

dates”); Hurt v. Coyne Cylinder Co., 124 F.R. D. 614, 615 (WD.

Tenn. 1989) (holding that “Rule 36 requests for adm ssions
[are] not included within the parameters of a general cutoff
for discovery in a scheduling order”).

A substantial nunber of other courts, however, have

treated requests for adm ssions as being subject to discovery
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cut of f dat es. See Coram Health Care Corp. of I11l. v. M

Worl dcom Conmuni cations, Inc., No. 01 C 1096, 2001 W. 1467681,

at *3 (N.D. Ill. Nov. 15, 2001) (holding that a request for
adm ssion is a tool of discovery subject to discovery cutoff

dates); Revlon Consuner Prods. Corp., 2001 W 521832, at *1

(hol ding that requests for adm ssions are subject to discovery

cutoff dates); Toone v. Federal Express Corp., No. Civ. A 96-

2450 (RCL), 1997 W 446257, at *8 (D.D.C. July 30, 1997)
(denying notion to conpel responses to request for adm ssions

because request was served on the date for conpletion of

di scovery); Jarvis v. Wal-Mart Stores, Inc., 161 F.R D. 337,
339 (N.D. Mss. May 5, 1995) (treating “requests for adm ssion
as a discovery device for purposes of establishing a deadline

for service upon the other party”); Kershner v. Beloit Corp.

106 F.R. D. 498, 499 (D. Me. 1985) (holding that “any general
deadline for conpletion of discovery facially applies to
requests for adm ssions”).

The text, structure and purpose of the federal rules and
t he scheduling order in this case suggest that service of
plaintiff’s requests for discovery was subject to the
di scovery deadline. Rule 26(a)(5) explicitly lists requests
for adm ssions as a neans of obtaining discovery. Fed. R

Civ. P. 26(a)(5). Mreover, the drafters of the Federal Rules
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of Civil Procedure included Rule 36 in the chapter of the

rul es governi ng depositions and discovery. See Fed R Civ.
P., Ch. V. Since the rules were designed to provide for fair
and speedy resolutions of disputes, see Fed. R Civ. P. 1, it
is fair to conclude that the framers of the rules intended

t hat requests for adm ssions be subject to the rules
applicable to other discovery tools, including Rule 16(b)(3)
under which di scovery deadlines are fixed in scheduling

orders. See Coram Health Care Corp., 2001 W 1467681, at *3

(citing the fact that requests for adm ssions are listed in
Rul e 26(a)(5) as a nethod of discovery as the basis for
concluding that a request for adm ssion is a form of
di scovery); Jarvis, 161 F.R D. at 339 (finding that Rule 36's
inclusion in a section entitled “Depositions and Di scovery”
wei ghed in favor of treating a request for adm ssion as a tool
of discovery).

That approach seens particularly conpelled in this case.
Di scovery here was bifurcated at the request of the parties
"to facilitate settlement and/or to determ ne whether this
case can be resolved by summary judgnent or nmotion to dism ss
prior to reaching the other nerits of the clains.” See Local
Civil Rule 16 Report, § 6; Scheduling Order, § 1. The first

phase focused narrowy on jurisdiction, venue, and whether an
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acci dent occurred. The conclusion of the first phase of
di scovery was to be followed quickly by dispositive notions.
Plaintiff served his requests for adm ssions a matter of
days before the discovery deadline. He neither sought an
extension of the discovery deadline to allow the thirty days
for defendant's responses nor noved to shorten defendant's
response time. That effectively conpressed the two tine
periods that the defendant woul d have been entitled to have
for formul ating responses and drafting dispositive motions in
i ght of the responses into one. Magistrate Judge Robi nson
commtted no error in protecting the defendant from
plaintiff's sharp practice.?

1. NMbtions to Conpel Production of Docunents and Answers to
| nt errogatories

Plaintiff seeks reconsideration of Mgistrate Judge
Robi nson’ s deci sion not to conpel additional responses to the
approxi mately 57 responses by defendant to plaintiff’s
interrogatories and requests for production the defendant
believes to be insufficient. Plaintiff nakes essentially five

argunments for conpelling disclosure: 1) the plaintiff

!Plaintiff inplies that even if his requests were
untinmely, the case ultinmately will be resolved nore
efficiently if defendant is required to respond to the
requests. (Mem of P. & A in Supp. of Pl.”s Mdt. for Recons.
of the Protective Order at 11-12.) Plaintiff offers no fact-
specific analytical support for his conclusory assertion.
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requested informati on post-dating the all eged acci dent and
def endant has not provided nost of the information requested
fromthat tinme period (Mem of P. & A in Supp. of Pl.’s Mot.
for Recons. of the Denial of the Second Mdt. to Conpel Produc.
of Docs. and Answers to Interrogs. (“Pl.”s Recons. Second
Mot.”) at 5); 2) because defendant’s responses to the first
set of interrogatories and requests for production were
untinmely, plaintiff waived any claimof undue burden and
shoul d have been subject to other sanctions as well (Pl.’s
Recons. First Mdt. at 10); 3) defendant was required to
produce all docunents at the Washington, D.C. address
designated by the plaintiff, not just make responsive
docunments available at its place of business in Ml bourne,
Australia (id. at 14-17); 4) the responses to the
interrogatories were signed by defendant’s counsel instead of
an enmpl oyee of the defendant (Pl.’s Recons. Second Mdt. at 4);
and 5) based on sone of the defendant’s responses and the
nature of the plaintiff’s requests, the defendant nust have
responsi ve docunents it has not yet disclosed. (lLd. at 26,
35.)

The first phase of discovery was limted to venue,
jurisdiction and whether an accident occurred. The plaintiff

seeks to establish personal jurisdiction over the defendant
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under D.C. Code 8 13-423(a)(1), a provision of the District of
Col unmbi a long-arm statute allow ng jurisdiction over a
def endant involved in “transacting any business in the
District of Colunbia.” (Tr. at 13.)

Where 8 13-423 is the sole basis for jurisdiction, the
injury for which a plaintiff brings suit nmust have arisen from
the basis for jurisdiction. Section 13-423(b) states “[w] hen
jurisdiction over a person is based solely upon this section,
only a claimfor relief arising fromacts enunerated in this
section may be asserted against him” This nmeans that “[f]or
this basis to apply, plaintiff nust denonstrate not only that
t he defendant[] [has] transacted business in the District, but
al so that clainms pursued by plaintiff arose out of the

busi ness transacted here.” Naartex Consulting Corp. v. Watt,

542 F. Supp. 1196, 1199 (D.D.C. 1982), aff’'d, 722 F.2d 779

(D.C. Cir. 1983); see also Contast Corp. v. Finshipyards

S.AAM, 900 F. Supp. 515, 520 (D.D.C. 1995) (holding that
“plaintiff’s jurisdictional allegations nust arise fromthe
same conduct of which plaintiff conplains”).

Plaintiff’s attenpt to obtain discovery that post-dates
the alleged acci dent exceeds the |limted purpose of the first
phase of discovery. Even if defendant had begun to transact

business in the District of Colunbia after the all eged
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acci dent, those business transactions could not have given
rise to an accident that would have pre-dated their
occurrence. Both the plain | anguage of D.C. Code § 13-423 and
the case law interpreting the provision make it clear that any
di scovery that post-dates the accident can not serve as a
basis for jurisdiction under 8 13-423. As such, Magistrate
Judge Robi nson correctly denied plaintiff’s notion to conpel
any di scovery that post-dated the accident.

Li kew se, Magistrate Judge Robinson did not commt any
error in not sanctioning the defendant for its |ate responses
to plaintiff’'s first request for production of documents and
answers to interrogatories. “‘District courts enjoy
substantial discretion in deciding whether and how to i npose

sanctions under Rule 37.’” Alexander v. FBI, 186 F. R D. 78,

88 (D.D.C. 1998) (enphasis added) (quoting Chudasama v. Mazda

Mot or Corp., 123 F.3d 1353, 1366 (11'M Cir. 1997)).

Def endant’ s responses to plaintiff’s first set of discovery
responses were due on October 6, 2000. (Pl.’s Recons. First
Mot. at 9.) On October 10, 2000, defendant requested that
plaintiff consent to an approxi mately three-week extension
because of the difficulty of gathering docunents on two
continents. (lLd. at 3.) The plaintiff refused to consent to

this request for an *“anbi guous extension.” (ld.) Defendant
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produced its responses on Novenmber 1, 2000. G ven the broad
di scretion that is conferred upon courts handling discovery,
Magi strate Judge Robi nson did not abuse her discretion by not
i nposi ng Rul e 37 sanctions under these facts.

It was al so not error for Magistrate Judge Robinson to
deny plaintiff’s nmotion to conpel production of materials in
Washi ngton, D.C. rather than at the defendant’s corporate
office in Australia. Defendant anply denonstrated undue
burden having to produce here docunents | ocated in Australi a.
“[When the volunme of material sought woul d make copyi ng and
transporting burdensone and oppressive to the producing party,
or where the distance between the parties is great, the court
may decline to order production and may i nstead order that the
requesting party inspect the docunents at the conveni ence of

the party in possession of the docunents.” Caruso v. Col eman

Co., 157 F.R D. 344, 349 (E.D. Pa. 1994) (citing Compagnie des

Bauxites de Quinea v. Ins. Co. of NN. Am, 651 F.2d 877, 883

(3d Cir. 1981)). WMagistrate Judge Robinson acted fully within
t he | aw

Plaintiff’s argunent that the magi strate judge erred by
al l owi ng defense counsel, instead of an enpl oyee of the
def endant, to sign the interrogatory responses |acks nerit as

wel | . Rul e 33 of the Federal Rules of Civil Procedure
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“expressly provides that interrogatories directed to a
corporate party may be answered ‘by any officer or agent, who
shall furnish such information as is available to the party.’
Thi s | anguage has been uniformy construed to authorize

‘“answers by an attorney’ for the party.” WIson v. Vol kswagen

of Anmerica, Inc., 561 F.2d 494, 508 (4!M Cir. 1977) (citing 8

Wight & MIler, Federal Practice and Procedure 8§ 2172, p.538;

United States v. 42 Jars More or Less, etc., 264 F.2d 666, 670

(3d Cir. 1959); Fernandes v. United Fruit Conpany, 50 F.R D.

82, 85-86 (D. Md. 1970)). Thus, it was not error for
Magi strate Judge Robi nson not to conpel an actual officer of
t he defendant to sign the interrogatory responses when
def endant’ s counsel had al ready signed them

Finally, plaintiff’s belief that defendant has not
di scl osed responsive materi al does not serve as a basis for
reversing Magi strate Judge Robi nson’s deni al of the
plaintiff’s notions to conpel responses to discovery. Defense
counsel represented that all information responsive to the
requests had been produced and that no docunents were being
wi thheld on the basis of privilege. (Tr. at 5-6.) The
magi strate judge credited this representation (Tr. at 18), and
nothing in the record or the pleadi ngs suggests that the

magi strate judge’s finding was clearly erroneous or contrary
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to law. Therefore, plaintiff’s notions for reconsideration of
his notions to conpel production of docunents and answers to
interrogatories will be denied.

[11. Mbtion to Conpel Rule 26 Disclosures

In his notion to reconsider, plaintiff chall enged the
sufficiency of defendant’s disclosures with respect to Rule
26(a)(1)(A), (B and (D). After the 2000 anendnents to the
Federal Rules of Civil Procedure,? a party is required under
Fed. R Civ. P. 26(a)(1)(A) to disclose only the nanme and, if
known, address and tel ephone nunmber of each individual who
m ght have di scoverable information and who the disclosing
party nmay use in the litigation process. See id. 2000
advisory commttee's note. Plaintiff’'s allegations that
def endant has not produced information regardi ng sone

passengers or sone crew nenbers (Mem of P. & A in Supp. of

Plaintiff filed his conplaint on March 3, 2000. The 2000
Amendnments did not take affect until December 1, 2000. Fed.
R. of Civ. P., Oders of the Supreme Court Adopting and
Amendi ng Rul es, Order of April 17, 2000. The Order
acconmpanyi ng the 2000 anmendnents directs, however, that the
amendnments shoul d apply to cases pending at the time of their
effective date “insofar as just and practicable.” 1d.
Di scovery began in this case in the fall of 2000, and the
parties were apprised of the fact that Rule 26 woul d be
formal |y amended on Decenmber 1, 2000. (Mem of P. & A in
Supp. of PI.”s Mdt. for Recons. of the Denial of Pl.’s Mdt. to
Conpel Rule 26 Disclosures (“Pl.’s Recons. of Disclosures”) at
4.) As such, it seens both just and practicable to apply the
2000 Rul es of discovery in the instant matter.
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Pl.”s Mot. for Recons. of the Denial of Pl.’s Mdt. to Conpel
Rul e 26 Di sclosures (“Pl.’s Recons. of Disclosures”) at 7-12),
is, therefore, irrelevant because the essential inquiry is
whet her the disclosing party intends to use the w tness.
Because plaintiff has not shown that defendant intends to use
any individual in the litigation process who has not been
di sclosed, plaintiff’'s argunment supplies no basis for
di sturbing the denial of his notion to conpel.

Li kew se, plaintiff’s challenges under Rule 26(a)(1)(B)
also fail. Rule 26(a)(1)(B) orders the disclosing party to
produce a “copy of, or a description by category and
| ocation,” of all tangible information in the party’s control
that may be used by the party in the litigation process.

Magi strate Judge Robi nson found that the defendant disclosed
all discoverable information. (Tr. at 18.) As is stated
above, her finding of full disclosure was not clearly
erroneous or contrary to | aw. Because defendant disclosed a
copy of all tangible information, it was not required to
descri be the material by category or location. See Rule
26(a) (1) (B).

Il will, however, conpel disclosures with respect to Rule
26(a)(1)(D). The parties in their joint Rule 16 Report agreed

to make Rule 26(a)(1) (D) disclosures. The scheduling order
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adopted the parties’ agreenent and required Rule 26
di sclosures to be nmade. Plaintiff has represented that he has
not received the relevant portions of the defendant’s
appl i cabl e i nsurance policies. (Pl.’s Recons. of Disclosures
at 13.) Defendant has not addressed this issue in its
opposition to plaintiff’s notion to reconsider the notion to
conpel Rule 26 disclosures. | will, therefore, affirm
Magi strate Judge Robinson’s decision with respect to the
motion to conpel Rule 26(a)(1) (A and (B) disclosures, but set
aside the ruling insofar as it does not require the defendant
to disclose applicable insurance informtion under Rule

26(a)(1)(D).?

CONCLUSI ON

Magi strate Judge Robinson’s protective order relieving
def endant of any need to respond to the plaintiff’'s untinely
requests for adm ssions was not clearly erroneous or contrary
to | aw The denial of plaintiff’s notions to conpel

producti on of docunents and answers to interrogatories was not

%Because this limted reversal of Magistrate Judge
Robi nson’ s decision with respect to these four notions wl|
not produce any new information that would affect venue,
jurisdiction or whether an accident occurred, plaintiff wll
still be required to file an opposition to plaintiff’s notion
for summary judgnment and any cross-notion for summary judgnent
within 30 days of the issuance of this Opinion and Order.



- 17 -
clearly erroneous or contrary to | aw because defendant has
provi ded all discoverable information to which plaintiff is
entitled. Finally, plaintiff’s notion for reconsideration of
the denial of his nmotion to conpel Rule 26 disclosures will be
denied with respect to information sought under Rule
26(a)(1)(A) and (B). The Court will, however, conpel the
def endant to produce all insurance information under Rule
26(a)(1)(D) that it has failed to produce thus far.
Accordingly, it is hereby,

ORDERED that plaintiff’s notion for reconsideration of
the protective order [54-1] be, and hereby is, DENIED. It is
further

ORDERED that plaintiff’s notions for reconsideration of
the denial of the his notions to conpel production of
docunents and answers to interrogatories [36-1] be, and hereby
are, DENIED. It is further

ORDERED that plaintiff’s notion for reconsideration of
the denial of plaintiff’s notion to conpel Rule 26 disclosures
[37-1] be, and hereby is, GRANTED IN PART and DENI ED I N PART.
Plaintiff’s notion is GRANTED with respect to the production
of insurance agreenents pursuant to Rule 26(a)(1) (D).

Def endant shall produce all docunents di scoverable under Rule

26(a) (1) (D) by Decenber 28, 2001. Plaintiff’s notion is
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DENIED with respect to discovery sought pursuant to Rule
26(a)(1)(A) and (B). It is further

ORDERED that plaintiff’s notion to extend tinme for
conducting the first phase of discovery [32-1] and plaintiff’s
motion to stay the March 28, 2001 scheduling order [32-2] be,
and hereby are, DENIED. It is further

ORDERED that plaintiff’'s Rule 56(f) notion for denial of
def endant’ s notion for summary judgnent and for a continuance
[ 50- 1] be, and hereby is, GRANTED IN PART and DEN ED I N PART.
Plaintiff shall have 30 days fromthe issuance of this Order
to file his opposition to defendant’s notion for summary
judgnment and any cross-notion for summary judgnment, but no
extension on the deadline to conplete phase one discovery
shal | be given.

SIGNED t his day of , 2001.

RI CHARD W ROBERTS
United States District Judge



