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VEMORANDUM OPI NI ON

Plaintiffs are deaf and hard of hearing i ndivi dual s resi di ng
in the Washington, D.C., netropolitan area.! They bring this
cl ass action agai nst novie theater operators AMC Entertai nnent,
Inc. ("AMC"), and Loews Cineplex Entertainment Corp. ("Loews").
Plaintiffs allege that Defendants violate the Anmericans wth
Di sabilities Act (“ADA” or "Act"), 42 U S.C. 8§ 12101, et seq.
(1992), by failing to provide them wth the reasonable
accommodati ons necessary for full and equal enjoyment of
Def endants' services through inplenentation of captioning and
other interpretive aids.? This matter is before the Court on

Def endants’ Motion for Summary Judgnment. Upon consi deration of

t he Motion, Opposition, Reply, subm ssion of Am cus Curiae, the

1 Menbers of the Plaintiff class will be referred to as
"deaf individuals" for economy of wording.

2 The ADA authorizes this private right of action at 42
U S.C § 12188(a).



January 22, 2003, Motions Hearing, and the entire record herein,
for the reasons discussed bel ow, Defendants’ Motion for Summary
Judgnent is deni ed.

| . Backgr ound?

In 1990, Congress enacted the ADA to renedy the "serious and
pervasi ve" problem of discrimnation against individuals with
disabilities. 42 U S.C. § 12101(a)(2). After thoroughly
i nvestigating the problem Congress concluded that there was a
"conpelling need to provide a clear and conprehensive national
mandat e" to elimnate di scrim nation agai nst di sabl ed
i ndividuals and integrate them "into the econom c and soci al
mai nstream of American life." S. Rep. No. 101-116, at 20
(1989); H.R Rep. No. 101-485, at 50 (1990). To effectuate its
sweepi ng purpose, the ADA forbids discrimnation against
di sabl ed individuals in major areas of public life, including
publ i c acconmpdations.* 42 U.S.C. 88 12181-12189 ("Title I11").
Title I'l'l of the ADA states that

No i ndividual shall be discrin nated against on the

basis of disability in the full and equal enjoynent of
t he goods, servi ces, facilities, privil eges,

3 Sunmmary j udgnent may be granted only when there i s no genui ne
issue as to any materi al fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Civ. P. 56(c). Consequently,
unl ess ot herwi se noted, the Court states only uncontroverted facts.

4 Public accommodations are "private entities...[that]
af fect comrerce.” 42 U.S.C. § 12181(7)

-2-



advant ages, or accommodations of any place of public

accommodation by any person who owns, |eases (or

| eases to), or operates a place of publ i c

accommodat i on.
42 U.S.C. § 12182(a).

VWil e the ADA set out broad principles for the elimnation
of discrimnation against persons with disabilities, Congress
assigned to the Attorney General the specific duty and power to
interpret that statute and set standards for enforcement and
conpliance of Title Il of the Act. See 42 U.S.C. 8§ 12186(b).>
Congress also directed the Architectural and Transportation
Barriers Conpliance Board ("ATBC Board") to issue "mninum
gui delines" for Title 1I11. 42 U. S.C. § 12204(a). Those
gui delines--the ATBC Board's ADA Accessibility Guidelines
("ADAAG')--do not have any binding effect of their own, but
instead help shape the Attorney General's regulations, which
must be "consistent” with the ADAAG. 42 U S.C. 8§ 12186(c).

Plaintiffs, who have a disability recognized by the ADA, ¢

argue that Def endant s’ failure to provide —reasonable

> Excepted from this delegation were ADA transportation

matters, which were delegated to the Depart ment of
Transportation.

® A "disability" is "a physical or nental inpairnent that
substantially limts one or nore of the major life activities of
[an] individual." 42 U.S.C. 8§ 12102(2)(A).
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accommodat i ons for deaf patrons desiring to see first run novies’
shown in Defendants' novie theaters violates the ADA. Because
Def endants' novie theaters are places of public accommodation
under the ADA,® Plaintiffs argue that such acconmpbdations are
required by the Act and would not result in a change of
Def endants' services or an undue burden upon Defendants.
Plaintiffs' conplaint seeks an injunction requiring Defendants
"to inplement the <captions and other interpretive aids”
necessary to conmply with the ADA, which "includes but is not
limted to: (a) open captioning devices and (b) closed
captioni ng devices, such as rear wi ndow captioning." Conpl. at

p.7 and { 15.°

" First run novies are shown in commerci al rel ease at novie
t heaters, as opposed to later release on video or DVD for hone
Vi ewi ng.

8 Public accommmdations include "a notion picture house,
t heater, concert hall, stadium or other place of exhibition or
entertainnment."” 42 U S. C. § 12181(7)(C)

o For descriptions of open, closed, and rear w ndow
captioning ("RWC"), see Defs.' Ex. F, ATBC Board's Bulletin #8:
Theatrical Mvie Captioning Systens, and Pls." Opp'n at 1-3.

Captions are textual descriptions of a film s soundtrack,
conprised of the dialogue and descriptions of other sounds.

There are two types of captioning, open and closed. Open
captions are simlar to subtitles--the text is "burned"” onto the
films print and is visible to everyone in the theater. Open

captioning requires special prints of the film that are
general ly presented at special screenings, often m d-week and/ or
m d- day performances; for exanple, Loews exhi bits open captioned

(continued...)
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1. Standard of Review

Sunmary judgment will be granted when the pleadings,
depositions, answers to interrogatories and adm ssions on file,
together with any affidavits or decl arations, showthat there is
no genuine issue as to any material fact and that the noving
party is entitled to judgnent as a matter of law. Fed. R Civ.
P. 56(c). A fact is "material” if it mght affect the outcone

of the action under the governing |aw. Anderson v. Liberty

Lobby, Inc. 477 U.S. 242 (1986). The party seeking summary

j udgnment bears the initial burden of denponstrating an absence of

a genui ne i ssue of material fact. Celotex Corp. v. Catrett, 477

U.S. 317, 322 (1986). In determ ni ng whether the novant has net

this burden, a court nust consider all factual inferences in the

i ght nmost favorable to the non-noving party. MKinney v. Dol e,

9(....continued)
films, when available, at its Inner Circle Theatre on Tuesday
and Wednesday nights. Defs." Ex. C, Norris Declar. at ¢15.
Cl osed captioning displays the text only to patrons requiring
captions, not to everyone in the theater.

RWCis aspecifictypeof closed captiontechnol ogy. Wth RAC-
conpati bl e novi es, captions are recorded on a conput er di sc, separate
fromthe novieitself but provided free of charge by the novi e st udi os,
that is played si mul taneously with regul ar screeni ngs of the novie. As
t he novi e i s di spl ayed on t he novi e screen, the captions are sent to an
LED dat a panel installed onthe back wall of the theater. Patrons then
use portable, transparent acrylic panels attachedtotheir seatsto
reflect the LEDcaptions, allow ng the captions to appear superi nposed
on or beneath the novie screen. The refl ective panel s are portabl e and
adj ust abl e (usual | y pl aced i n cup hol ders attached to seats), enabling
patrons using RAC to sit al nost anywhere in the theater.
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765 F.2d 1129, 1135 (D.C. Cir. 1985).
L1, Anal ysi s

Def endants argue that the ADA and its inplenenting
regul ati ons do not require Defendants’ novie theaters to show
novi es capti oned using rear wi ndow captioning ("RWC") 1 because:
1) requiring exhibition of captioned novies is explicitly
precl uded by the Act and DQJ regul ations, 2) exhibition of RWC-
conpati bl e novi es woul d change the nature or m x of the goods or
servi ces Def endants offer, ! and 3) installation of RAC equi pment
in Defendants' novie theaters would be unduly burdensone. I n
maki ng these argunents, Def endants rely primarily on a
Departnment of Justice ("DQJ") regulation for inplenmenting Title
11, which states that

A public accommodati on shall take those steps that may

be necessary to ensure that no individual with a
disability is excluded, denied services, segregated or

1 Although the parties initially disagreed on the nature
of the relief being sought in this case, Plaintiffs have nade it
clear that the relief sought is "installation of RAC in a fair
nunmber of Defendants' screens so that Defendants can nmake RWC
captions avail able for those novies that [they] would ot herw se
show, and for which RAC captions are available.” Pls.' Opp'n at
5.

1 \hile the Defendants' briefs did not argue that closed
captioni ng woul d change the content of the service they provide,
to the extent that they made that argunment at the Motions
Hearing, the Court finds that inplenentation of RWC would not
change a film s content. See, e.qg., Pls. Ex. 2, Christiansen
Aff. at 98 (distribution director for DreanmWrks said that
"[c]aptioning does not alter the content of a novie").
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otherwi se treated differently than other individuals
because of the absence of auxiliary aids and services,
unl ess the public accommpdati on can denonstrate that
taking those steps would fundanentally alter the
nat ure of the goods, services, facilities, privileges,
advant ages, or accommodati ons being offered or would
result in an undue burden, i.e., signi ficant
difficulty or expense.
28 C.F.R 8 36.303(a) (1992) (enphasis added). I n opposing
Def endants' Mdtion for Summary Judgnment, ? Plaintiffs argue that
cost-efficient technol ogy exists to all ow deaf persons to attend
first run novies without fundanentally altering the nature of
novi es or resulting in undue burden upon Def endant Theaters. %

A. Requiring Exhibition of Closed Captioned Filns,
| ncluding RWC, I's Not Explicitly Excluded by the ADA or

Its I nplementing Regul ations.
Def endants argue that requiring them to show closed
captioned filnms at their novie theaters is explicitly precluded
by the ADA and its inplenenting regul ations. As this is an

argunment of statutory interpretation, the court nmust begin with

t he plain | anguage of the statute. Estate of Cowart v. Nicklos

2 Plaintiffs also claimthat the | aw of the case doctrine

estops Defendants from making these argunents in their Mtion
for Summary Judgnent because the court denied a Mtion to
Di smi ss presenting these sane argunents. However, Plaintiffs

argument is without nerit because the Court deni ed Defendant's
earlier notion wthout prejudice to allow for sufficient
devel opnent of facts through discovery.

1B Since the installation of RAC has becone the key concern

in this case, Plaintiffs' request for open captioning will not
be consi dered.
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Drilling Co., 505 U. S. 469, 474 (1992). \Were the |anguage is
clear, that is the end of judicial inquiry "in all but the nobst
extraordi nary circunstances."” 1d., 505 U S. at 474. However,
when the intent of Congress is not clear from the | anguage
itself, the court may "l ook to the general purpose of Congress in
enacting the statute and to its legislative history for hel pful
clues...[and] nust avoid an interpretation that wunderm nes
congressi onal purpose considered as a whole." US. V.

Br axt onbrown-Smith, 278 F. 3d 1348, 1352 (D.C. Cir. (2002) (citing

United States v. Anmerican Trucking Ass'ns., Inc., 310 U.S. 534,

543 (1940)).

The Act itself contains no explicit |anguage regarding
captioning in novie theaters, so Defendants rely on statenments
fromthe House Commttee Report to support their argunent that
cl osed captioning of filns at their novie theaters is explicitly
precl uded by t he ADA. The Repor t states t hat
"[ o] pen-captioning...of feature films playing in novie theatres,
is not required by this legislation. " H R Rep. No. 101-458
(rr), at 108 (1990).

According to Defendants, this single statement from the
House Committee Report signals unambiguous |egislative intent
that captioning in novie theaters is not required, but their

reliance on the Report is msplaced. As our Court of Appeals
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recently stated, "reviewing |legislative history is |ike |ooking

over a crowd and picking out your friends,"” Community Care
Foundation v. Thompson, --- F.3d ----, 2003 WL 255450 (D.C. Cir.
Feb. 7, 2003) (internal quotations and citation omtted);

Def endants have only one friend in this particular crowmd. The
Report fully recognized that technol ogi cal advances m ght i npose
addi tional ADA requirenents on public accommodations in the
future, stating that:

The Committee wishes to meke it cl ear t hat
technol ogi cal advances can be expected to further
enhance options for making nmeaningful and effective
opportunities avai l abl e to i ndi vi dual s with
di sabilities. Such advances nmay require public
accommpdati ons to provide auxiliary aids and services
in the future which today woul d not be required because
they would be held to inmpose undue burdens on such
entities. Indeed, the Conmttee i ntends that the types
of accommdati on and services provided ...[under the
ADA] should keep pace with the rapidly changing
technol ogy of the tines.

H R Rep. 101-485(I1), at 108 (1990) (enphasis added); see also

Kapche v. City of San Antonio, 176 F.3d 840, 847 (5th Cir. 1999)

(remandi ng a recent ADA action for the determ nation of whether
new, inproved technol ogy--not available when earlier, simlar
cases were deci ded--existed that would permt diabetic drivers to
operate a vehicle safely).

When the ADA was signed into Jlaw in 1990, only
open-captioning of theatrical film was in use at that tine and
there were not yet any systens available for providing closed
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captions in theaters. ! Regardl ess of the House Committee Report's
statenent concerning open captioning of films, Congr ess
explicitly anticipated the situation presented in this case.
Therefore, the isolated statenment that open captioning of filns
in novie theaters was not required in 1990 cannot be interpreted
to mean that Defendants cannot now be expected and required to
provi de closed captioning of films in their novie theaters.

Def endants al so note that DQJ i npl ementing regul ati ons state
that "[movie theaters are not required to present open-capti oned
films," 28 C.F.R 36, Appendix B(C) (1992) (DQJ's anal ysis of 28
C.F.R  836.303). Much |ike the House Committee Report's
assessnment of captioning in novie theaters, the inplenenting
regul ati ons were pronul gated by the DQJ nore than ten years ago.
Accordingly, the inplenmenting regulations nust also be read in
| i ght of clear congressional intent that the ADA m ght require
new technology be wused, as it 1is developed, to further

accommdat e di sabl ed i ndi vi dual s. 1°

14 In fact, Congress at that time still encouraged
filnmakers "to produce and di stri bute open-capti oned versi ons of
films" and theaters were "encouraged to have at |east sone
pre-announced screenings of a captioned version of feature

films." H R No. 101-485(11), at 108 (1990).

% The DQJ's recent settlenment of an ADA action agai nst the

Di sney Corporation also indicates that the DQJ nust interpret
the Act as requiring some fornms of closed captioning--the
settlement requires closed captioning, including RW, at a

(continued...)
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Def endants al so argue that they are not required to provide
cl osed captioning in their novie theaters because a recent draft
of the ATBC Board's ADA Accessibility Guidelines states that both
t he Gui delines and ADA regul ati ons "do not require captioning of
nmovi es for persons who are deaf."” Defs. Ex. G Draft Final
Americans with Disabilities Act and Architectural Barriers Act
Accessibility Guidelines (April, 2, 2002) at 125. However,
Def endants' reliance on the draft ADA Accessibility Guidelines is
al so m spl aced.

The draft guidelines have not yet been adopted as a DQJ
regul ation, thus they are not binding and not entitled to the

Court's deference. See Paralyzed Veterans of Anerica v. D.C

Arena L.P., 117 F.3d 579, 585 (D.C. Cir. 1997) (ADA regulations

are entitled to Chevron deference only after the ATBC Board's
| anguage is put out by the DOJ as its own regulation); Paralyzed

Veterans of Anerica v. D.C. Arena L.P., 950 F.Supp. 389, 391

(D.D.C. 1997) (ATBC Board is not the authoritative agency on ADA
matters, but rather has a supplenentary, advisory role to the
DAJ) . In addition, even if the DOJ did inplement the draft
ADAAG, any explicit |anguage not requiring novie theaters to

provide closed captioning could not be wupheld if it was

15(...continued)
nunber of Disney attractions. See Pls.' Opp'n at 16-17 and Ex.
3.



i nconsi st ent with t he Act's requi r enent t hat public
accommodati ons "take those steps that nay be necessary to ensure
that no individual with a disability" is discrim nated agai nst.
28 C.F.R 8§ 36.303(a) (1992).

Fi nal |y, t he ADA  explicitly st at es t hat public
accommodati ons can be required to make reasonabl e nodifications
for disabled individuals to ensure non-discrimnatory access to
goods and services. See 42 U.S.C. § 12102(b)(2)(A)(ii). RWC
clearly fits within the category of auxiliary aids and services
that can be required under the ADA, because it serves as an

"effective nmethod[] of mking aurally delivered materials

available to individuals wth hearing i npairnments” by
"acquisition...of equi prment or devices." 42 U.S.C. 8
12102(a),(c). 1In fact, the ADA i nplementing regulations clearly

indicate that "open and cl osed captioning” are included in the
auxiliary aids and services required to be provided by public
accommodations. 28 C.F.R 8§ 36.303 (b) (1992).16

Whi | e Defendants contend that they have conplied with the
ADA' s auxiliary aid requirenment by providing Assisted Listening

Devi ces (ALDs) in sonme of their novie theaters, it is undisputed

¥ It is difficult, if not inpossible, to reconcile the
requi rement that public accommobdati ons provide captioni ng aids,
see 28 CF.R 8 36.303, with DOQJ's statement that open
captioning of novies is not required, see 28 C.F.R 8§ 36.307.
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that ALDs do not serve all Plaintiffs in accessing Defendants

services. t/ G ven that ADA inplenmenting regulations require
public accommodations to ensure that persons with disabilities
are not denied a service "because of the use of inappropriate or
ineffective auxiliary aids," see 28 C.F.R 36, Appendix B(C)
(1992) (DQJ's analysis of 28 C.F.R 8§ 36.303), Defendants'
provi sion  of ALDs does not satisfy ADA accessibility
requi rements.

VWil e the ADA does not contain explicit |anguage or clear
Congressional intent requiring or precluding closed captioningin
movie theaters, the Act does contain explicit, applicable
| anguage whi ch prohibits Defendants discrimnating against deaf
individuals "in the full and equal enjoynent of the goods,
services...or accommodat i ons of any pl ace of public
accommodation,” 42 U S.C. 812182(a), and also requires themto
provide auxiliary aids to ensure that disabled patrons have
access to the services they provide. Accordi ngly, the Court
finds that neither the ADA nor the DQJ inplenmenting regulations
explicitly forbid requiring Defendants’ novie theaters to exhibit
cl osed captioned fil ms.

B. Exhi bition of RAC- Conpati bl e Fil ms Woul d Not Change t he
Nature or M x of the Services Defendants Provide.

¥ ALDs provide assistance to some, but not all, hard of
heari ng peopl e and provide no assistance to deaf people.

-13-



Def endants argue that the DQJ inpl enmenting regul ati ons only
require them to make "reasonable nodifications" of their
policies, practices, and procedures and provide auxiliary aids
and services in order to ensure nondi scrim natory treatnent, but
do not require themto "provide different goods or services to
neet the special needs of the disabled.™ Defs.' Mot. at 6.
However, it is clear that Congress intended the ADA to require
nore than the general availability of services. Congr ess
expressly stated that the Act addressed the various fornms of
di scrim nation encountered by disabled individuals, which
included not only "outright intentional exclusion" but also
"failure to nmke nodifications to existing facilities and
practices" and "relegation to |esser services." 42 U.S.C. 8§
12101(a)(5).

Def endants’ basic argunent is that the ADA requires public
accommodations to make their goods or services generally
accessible to all patrons (i.e., deaf patrons nust be able to buy
tickets and sit in the novie theater), but does not require them
to provide different goods or services to neet the needs of
di sabl ed patrons. In making this argunent, Defendants rely on a
DQJ inplementing regulation stating that the ADA "does not
require a public accommdation to alter its inventory to include

accessi bl e or special goods that are designed for, or facilitate
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use by, individuals with disabilities." 28 CF.R § 36.307
(1992). Def endants claimthat 8 36.307 clearly indicates they
are not required to show closed captioned novies, by conparing
t hensel ves t o bookstores that must acconmodat e purchases by bl i nd
patrons but are not required to carry Braille books, and to vi deo
stores that nust all ow deaf patrons to check out videotapes but
are not required to stock captioned videos. See 28 C.F.R 36,
Appendi x B(C) (1992) (DQJ's analysis of 28 C.F.R. 8 36.307).
Nonet hel ess, Defendants fail to recognize that they are not
simlarly-situated to bookstores and video stores that provide
goods because Defendants provide the service of screening first

run novies. Cf. Treadway v. Local 911, 2000 W. 875739, *1 (6th

Cir. 2000)(finding that "a benefit plan offered by an enpl oyer is
not a 'good' as defined by the ADA"). The DQJ i npl ementing
regul ati on on which they rely concerns "[a]ccessible or special
goods.” 28 C.F.R 8 36.307 (enphasis added); see also Black's
Law Dictionary 701 (7th ed. 1999) (goods are "tangi bl e or novabl e
personal property other than noney"). In fact, when the DQJ
consi dered requiring open captioning of films in novie theaters,
it did so with regard to auxiliary aids and services, not goods.
See 28 C. F.R 36, Appendix B(C) (1992) (under 28 C.F.R. 8§
36. 303, "[mMovie theaters are not required to present

open-captioned filnms"). Gven that the closed captions for RWC-
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conpatible films can be provided to deaf individuals during
normal screening of those filnms, installation of RWC can be
requi red under the ADA because it would not change the nature of
t he service supplied by Defendants--screening first run novies to
t he public.

Def endants al so argue that requiring themto install RWC
woul d result in a change of the m x of the services they provide.
Def endants claimthat the m x of novies they show woul d change
because rel atively few RAC-conpati ble filnms have been rel eased by
the novie studios. See Def. Mdt. at 16 (since RWC first becane
avai lable in 1997, only 2.8% of the first run filnms released in
the United States have been RWC conpati bl e).

However, requiring installation of RW does not require
exhi bition of all RAC-conpatible filns. In fact, Plaintiffs only
request that Defendants provide the auxiliary aids necessary to
ensure that deaf and hard of hearing patrons are not denied
access to the RWC-conpatible novies that Defendants screen.
Furthernmore, the nunber of RWC-conpatible filnms released has
i ncreased each year since 1997, and there is evidence that the
nunmber of RWC-conpatible filnms that are rel eased will continue to

increase as nore novie theaters install the technology.®® In

8 See Pls. Opp'n at 3-4 (2 RAC-conpatible filmrel eased in
1997, 1 in 1998, 9 in 1999, 11 in 2000, 17 in 2001, and 36

(continued...)
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addi ti on, RWC-conpati ble novies that have already been rel eased
include many popular novies that Defendants' theaters would
normal 'y exhi bit.' Accordingly, Defendants have not denonstrated
that the relief requested by Plaintiffs would alter the m x of
films they show.

Because <closed captions for RWC-conpatible films are
provi ded free of charge to Defendants' novie theaters and can be
accessed by deaf individuals during normal screening of those
films to the general public, Defendants have failed to show that
installation of RWC and exhi bition of RAC-conpatible filnms woul d
fundamentally alter the nature or mx of the service they

provide.? |t is clear that the relief requested by Plaintiffs--

18(...continued)
projected for release in 2002); Pls. Ex. 2, Christiansen Aff. at
19 (DreamWrks will permt nore of its novies to be captioned

with the RWC if nore novie theaters install the RWC equi pnent),
Bartelt Att. at Y4 (Sony Pictures prefers to caption its filns
for the hearing inpaired using RAC), and G eason Aff. at 914
(President of Worldwi de Distribution for MGM "believes [RAC] is
the right direction for providing captioning to hearing inpaired
audi ences")

¥ Recently released RWC-conpatible filnms include include
Harry Potter and the Sorcerer's Stone (Warner Bros. Pictures
2001), Spiderman (Sony Pictures 2002), Star Wars: Epi sode Two- -
Attack of the Clones (Twentieth Century Fox Filnms 2002), Road to
Perdition (DreamMrks Pictures 2002), and Sweet Hone Al abama
(Buena Vista Pictures 2002)--all of which were conceded to be
very popul ar upon their release. See Pls. Ex. 1 (a |list of RWC

conpatible filnms released in the U S. since 1997).

2 \When deaf plaintiffs in another case brought an ADA suit
(continued...)
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installation of RAC in a fair nunber of Defendants' screens to
make cl osed captions available to deaf patrons for those RWC-
conpati bl e novies that Defendants would otherw se show -woul d
al l ow cl ass nenbers to enjoy the first run novies normally shown
by Defendants wi thout fundamentally altering the nature or m x
of the service they provide. Thus, Defendants are not entitled

to summary judgnent on this issue.

C. There Are Material Facts in Dispute Regarding
Def endants’ Burden for Installation of RWC.

Defendants claim that installation of RWC for all their
novie screens in the D.C. area is not required under the ADA
because it would result in an undue burden. They estimte that
it would cost approximtely $15, 000-16, 000 per screen to install
RWC, resulting in total costs of approximately $2 mllion for
AMC's 125 screens in the D.C. netro area and $1.5 mllion for
Loews' 101 screens. See Defs. Ex. B, Pennington Decl. at 910;
Defs. Ex. C, Norris Decl. at 9110. Defendants also claim that

requiring installation of RAC would be unduly burdensone given

20(...continued)

seeking installation of RW in the defendants' theaters
nati onwi de, the district court judge declined to adopt nopst
portions of the magistrate judge's findings, including those
uphol di ng the defendants' alteration of nature, content and m x
claims. See Cornilles v. Regal Ci nemas, 2002 W. 31469787 (D. Or.
2002), referencing 2002 WL 31440885 at *6 (D. O. Jan. 3,
2002).
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t heir "enornous annual |osses.” Defs. Mt. at 15.2%

However, Plaintiffs argue that because they are only seeking
installation of RW in approximtely 20 screens per Defendant,
each Defendant woul d i ncur approxi mately $300, 000 i n costs using
t he Defendants' own cost estimates. Plaintiffs also claimthat
the cost of installing RAC has recently come down and is now

approxi mately $11, 225. 00 per screen. Pls. Opp'n at 26; see al so

Pls. Ex. 1, Goldberg Aff. at {15. Plaintiffs further contend
t hat Defendants' costs would be offset by tax benefits and
increased revenues fromticket sales to deaf patrons and their
famlies and friends. Finally, Plaintiffs argue that Defendants'’
financial resources are nore than adequate to cover RWC
installation costs given AMC's recent purchase of two novie
chains for nore than $167 million and Loews' recent purchase of
a movie chain for $440 mllion.

There are clearly material facts in genuine dispute as to
t he undue burden claim and therefore, sunmary judgnent is not

appropriate on this issue.??

“IThi s matt er was previously stayed pendi ng Loews' energence from
bankruptcy protection.

2 Defendants al so argue that requiring installation of RAC
constitutes an undue burden as a matter of law, relyingonQCornilles v.
Regal Ci nemas, 2002 W. 31469787 (D. O. 2002). However, Cornillesis
di stingui shabl e because the court ruled that installation of RAC
inall theaters nationwi de would represent an undue burden. 1d.
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| V. Concl usion

Def endants have failed to prove that installation of RAC is
expressly not required by the ADA or that such installation would
fundamentally alter the nature of the service they provide.
Furthernmore, there are material facts 1in dispute as to

Def endant s’ undue burden claim Accordingly, Defendants’ Mbtion

for Sunmary Judgnent is denied. An Order will issue with this
Opi ni on.
Dat e d adys Kessl er

United States District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

KEVI N BALL, et al.
Plaintiffs,
V. ; Civil Action
No. 00-867 (CK)

AMC ENTERTAI NVENT, | NC.
et al.

Def endant s.

ORDER

Plaintiffs, deaf and hard of hearing individuals  residing in
t he Washington, D.C., nmetropolitan area, bring this class action
agai nst Defendants, AMC Entertainment, Inc., and Loews Ci nepl ex
Entertai nment Corp., alleging violations of the Americans wth
Disabilities Act (“ADA"), 42 U.S.C. 88 2000a, et seq. (1992).
This matter is before the Court on Defendants’ Motion for Sunmary
Judgnent. Upon consideration of the Mtion, Opposition, Reply,
subm ssion of Amcus Curiae, the January 22, 2003, Motions
Hearing, and the entire record herein, for the reasons stated in
t he acconpanyi ng Menorandum Opinion, it is this day of

February, 2003, hereby

ORDERED, that Defendants’ Mtion for Summary Judgnent is

deni ed.

d adys Kessl er
United States District Court
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