IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHEMINOVA A/S ;
Applicant, ;

V. ; Civil Action No. 01-02139 (ESH)
GRIFFINL.L.C,, ;
Respondent. ;
)

MEMORANDUM OPINION

Applicant Cheminova A/S has requested judicid confirmation of afind arbitration order issued
pursuant to the data-sharing provisons of the Federd Insecticide, Fungicide and Rodenticide Act, 7
U.S.C. 8 136 et seg. (“FIFRA” or the “Act”). Respondent Griffin L.L.C. has countered by moving to
dismiss on the grounds that neither FIFRA, the Federd Arbitration Act, 9 U.S.C. 8§ 1 et seq. (“FAA"),
nor the Adminigirative Dispute Resolution Act, 5 U.S.C. § 571 et seq. (*ADRA”), provides authority
for judicid enforcement of FIFRA arbitration awards, and that even if Congress had authorized judicia
enforcement, due process concerns require this Court to decline to enforce thisaward. As detailed
below, the plain meaning of Section 3(c)(1)(F) of FIFRA and the arbitration rules promulgated
thereunder compel the conclusion that arbitration awards are judicialy enforceable. Furthermore, due
process concerns do not prevent judicia enforcement. Respondent’s motion to dismiss will therefore

be denied, and the find arbitration order will be confirmed.



BACKGROUND

In 1996, Griffin L.L.C. (“Griffin”) gpplied to the United States Environmenta Protection
Agency (“EPA”) for regigrations to sl pesticides containing maathion. Instead of submitting its own
data to support its registration application, Griffin chose to take advantage of FIFRA’s data-licensing
provison, Section 3(c)(1)(F), which permits an gpplicant to rely on data submitted by a prior registrant
without that registrant’s permission. 7 U.S.C. 8§ 136a(c)(1)(F). Griffin relied on and cited to 118
studies previoudy submitted to EPA by Cheminova A/S (“Cheminova’). Asrequired by statute and
regulation, Griffin offered to compensate Cheminovafor the use of its data and certified to the EPA that
it had done s0. (Cheminova s Response to Oppodtion of Griffin to Application to Confirm Arbitration
Award [hereinafter App.’sOpp.] a 3-4.) In Sx separate letters, Griffin offered to compensate Griffin
“to the extent required by FIFRA section 3(c)(1)(F).” (App.’s Opp., Ex. A.) 1n 1998, Griffin received
its regigtrations from the EPA and began sdlling maathion.

After the parties failed to reach an agreement as to the compensation owed for the data,
Cheminova requested binding arbitration. (App.’s Opp. a 5; Griffin's Motion to Dismiss [hereinafter
Resp.’sMot] a 5.) Thearbitration proceedings, in which both Griffin and Cheminova participated
fully, lasted for gpproximately eighteen months. Initid statements were filed at the end of 1999 and the
beginning of 2000, and both parties participated in the disclosure and discovery process, aswell as
pre-hearing proceedings to resolve discovery disputes. After six months of discovery, the three-
member arbitration panel conducted afull evidentiary hearing in Washington, D.C. The hearings
gpanned atotal of 11 daysin September and December 2000. Both parties presented evidence and a

total of 16 witnessestedtified. Post-hearing briefs were filed, and closing arguments were held before



the arbitration panel on March 20, 2001. On March 25, 2001, the panel issued a Provisonal
Arbitration Award and invited comment from the parties.

Over the course of the arbitration proceedings, both parties presented evidence regarding, inter
dia, the costs of producing or replacing the data relied upon, as well as Griffin's historic and expected
sdes of and profits from maathion products. Griffin argued that its smaler market share judtified a
reduction in compensation. Griffin also noted that a fire that had broken out a a supplier’ s plant in
Mexico in September 2000 had reduced its ability to produce maathion products. Griffin asserted that
even if the plant could meet demand, its return on the product line would be minima. (Resp.’sMot. at
6.) Cheminovaresponded that Griffin's experience and marketing prowess would enable it to expand
its market share,! and that in any event, market share was not relevant because Griffin enjoyed an equa
opportunity to compete in the maathion market. (1d.)

After conddering this and other evidence, the arbitration panel entered afind award on June
29, 2001. It directed Griffin to pay to Cheminova: (1) $13,264,090 by August 15, 2001; (2) interest
through the earlier of August 15, 2001 or the date of payment; and (3) interest after August 15 for any
amount outstanding. (Resp.’sMat. a 5.) According to the find arbitration decision, that figure was
based on an assessment of the costs incurred by Cheminova and its predecessor-in-interest in
generating the data actudly relied on by Griffin. Those costs were adjusted for inflation and assessed

between the parties on an amost equa share basi's because the arbitration panel concluded that

1 51% of Griffin is owned by E.I. DuPont de Nemours Co., one of the largest chemical
companiesin theworld. (Griffin's Opposition to Application to Confirm Arbitration Award [Resp.’s
Opp.], EX. Fat 6.)



alocating costs on the basis of market opportunity best effectuated FIFRA’s gods. (Resp.’s Opp., Ex.
Fat 15-17.)

On October 15, 2001, Cheminova applied to this Court for confirmation of the find arbitration
award. Inresponse, Griffin filed an opposition to the gpplication and amotion to dismissthe
proceedings, arguing that neither federa statute nor the United States Condtitution permits summary
judicid enforcement of arbitration awards under FIFRA. Cheminovafiled its response on November
20, 2001, arguing that FIFRA, the FAA, and the ADRA provide authority to confirm the arbitration

award, and that thereis no condtitutiona impediment to judicia enforcement.

ANALYSIS

|. The FIFRA Arbitration Mechanism

Since 1970, pesticide manufacturers have been required to register their products with the EPA
prior to sdeor didribution. See 7 U.S.C. § 136a(d). In order to obtain aregistration, an applicant
must demondirate, inter dia, thet its pesticide will not cause “ unreasonable adverse effects on the
environment.” 7 U.S.C. 8§ 136a(c)(5). To meet this burden, registrants must either (1) submit thelr
own test data or (2) cite to “data that appear in the public literature or that previoudy had been
submitted to the Administrator.” 7 U.S.C. 8 136a(c)(1)(F). If amanufacturer eectsto take advantage
of the second option and rely on a prior registrant’ s data without its permisson, EPA may consder the
data submitted by the citing gpplicant (the “follow-on” or “me-too” registrant) “only if the gpplicant has
made an offer to compensate the origind data submitter.” 7 U.S.C. § 136a(c)(1)(F)(iii). EPA

regulations require afollow-on gpplicant to “offer to pay the [origind data submitter] compensation to
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the extent required by FIFRA Section 3(c)(1)(D)” and advise EPA that it hasdoneso. 40 C.F.R. §
152.93(b)(2)(iii).?

If the origind data submitter and the follow-on registrant cannot reach a negotiated agreement
regarding compensation, either party may initiate “binding arbitration proceedings” 7 U.SC. §
136a(c)(1)(F)(iii). Prior to 1978, under the origina data-licensang provision, if the parties could not
reach agreement, EPA determined the appropriate compensation. However, in 1978, in order to
respond to “the logjam of litigation that resulted from controversies over data compensation and trade
secret protection,” Congress amended FIFRA to create the current arbitration mechanism. Thomasv.

Union Carbide Agric. Prods. Co., 473 U.S. 568, 573 (1985) (interna quotation marks omitted).

Congress concluded that “EPA must be relieved of the task of [compensation] va uation because
disputes regarding the compensation scheme had ‘for dl practica purposes, tied up ther regidtration
process,” and ‘[EPA] lacked the expertise necessary to establish the proper amount of compensation.”’
123 Cong.Rec. 25709 (1977) (statement of Sen. Leahy, floor manager of S. 1678).” 1d. The
arbitration mechanism was the chosen dternative because legidators and the EPA agreed that
compensation “[did] not require active government involvement . . . [and] should be determined to the
fullest extent practicable, within the private sector.” Id. (internd quotation marks omitted).

Under the 1978 amendments, the selection of arbitrators and the arbitration proceedings are
governed by the rules adopted by the Federd Mediation and Conciliation Service (“FMCS’). 7

U.S.C. 8§ 136a(c)(1)(F)(iii). Although FIFRA does not explicitly provide for judicid confirmation of

2 As part of the 1991 amendments to FIFRA, the data compensation provisions were moved
from Section 3(c)(1)(D) to Section 3(c)(1)(F), but the regulation has not yet been updated.
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arbitration awards, Section 37(c) of the FMCS rules, which was adopted by FMCS in 1980, states
that the parties “ shal be deemed to have consented that judgment upon the arbitration avard may be

entered” in federd or state court. 29 C.F.R. Part 1440, App. 8 37(c).

[1. Judicial Enforcement of Final Arbitration Orders
Federd policy and the law of this Circuit strongly favor judicid confirmation of binding

arbitration decisons. See, e.g., Green Tree Financid Corp.-Alabamav. Randolph, 531 U.S. 79, 91

(2000); Revere Copper and Brass, Inc. v. Overseas Private Inv. Corp., 628 F.2d 81, 84 (D.C. Cir.

1980). Despitethis clear preference, Griffin clams that this Court lacks jurisdiction to enforce an
arbitration award issued under the procedures established by FIFRA becauise the statute provides only
an adminidrative remedy for aregistrant’ s falure to comply with an awvard. This gppearsto bea

question of first impression, even though the FIFRA arbitration scheme has been in effect snce 1978

and courts have higtorically enforced arbitration awards thereunder. See, e.q., Gowan Co. v.

Mevinphos Task Force, No. 87-06738 (C.D. Cal.) (December 30, 1987 Order Confirming

Arbitrator’s Award of August 25, 1987 and March 7, 1988 Judgment Pursuant to Order Confirming
Arbitrator's Award).
Since its adoption, the Supreme Court has twice rg ected congtitutiona chalengesto FIFRA.

In Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984), the Court decided that the Act’s data-sharing

provison did not effect an uncompensated taking in violaion of the Fifth Amendment for data submitted

after the 1978 amendments. 467 U.S. at 1006-08. One year later, in Thomasv. Union Carbide

Agricultura Products Co., 473 U.S. 568 (1985), the Court revisited the FIFRA data-sharing scheme




and rgected an Article 11 challenge to Congress' s choice of binding arbitration as the mechanism for
resolving compensation disputes among FIFRA registrants. 473 U.S. a 571. Nevertheless, the Court
in Union Carbide specificaly reserved the question of judicid enforcement of FIFRA arbitration
awards. “We need not decide in this case whether a private party could initiate an action in court to
enforce aFIFRA arbitration.” 473 U.S. a 591. Almost seventeen years later, that question is at issue
here.

In light of FIFRA’ s unambiguous language and because judicid enforcement is necessary to
effectuate the statute' s express gods, it must be concluded that FIFRA confers jurisdiction on the
judiciary to enforce arbitration awards. The staute' slanguageisclear: if afollow-on registrant
chooses to rely on another registrant’ s data, and the registrants cannot agree on compensation, FIFRA
permits either regigtrant to initiate “binding arbitration proceedings.” 7 U.S.C. 8 136a(c)(1)(F)(iii)
(emphasis added). Thislanguage requires the registrants to determine their respective rights and duties
with respect to compensation through arbitration. FIFRA further mandates that the arbitrator’ s findings
and determinations are “final and conclusve.” 1d.

These terms “binding” and “find and conclusive’ are understood to mean that an award will be
enforceable in court. “To agree to binding arbitration isto agree that if your opponent winsthe
arbitration he can obtain judicid relief if you refuse to comply with the arbitrator’ saward.” Lander Co.

v. MMP Investments, Inc., 107 F.3d 476, 480 (7th Cir. 1997) (holding that consent to binding

arbitration waived argument that court’ s jurisdiction to enforce the award had been waived).® In 1978,

3 Griffin atempts to distinguish Lander, arguing, inter dia, that the case does not concern
FIFRA, agovernment-mandated licensing scheme, or the possibility of enforcement through
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the very year that FIFRA was amended, the Second Circuit observed that a party who has participated
fully in arbitration “can hardly avow that an award will be ‘find, conclusive, and binding’ upon it without

implicitly agreeing that federd court intervention may be sought to compd compliance” Kdlenv.

Didrict 1199, Nat'| Union of Hosp. and Hedlth Care Employees, 574 F.2d 723, 726 (2d Cir. 1978)
(holding that participation in arbitration pursuant to collective bargaining agreement provision ating that
arbitrator’ s award would be “find, conclusve, and binding” was sufficient to establish consent to enter
judgment on an arbitration award under 9 U.S.C. 8 9).

The use of these terms in an agreement between private parties is tantamount to consent to
judicid enforcement; their use in Section 3(c)(1)(F)(iii) should not convey a different meaning. This
Court must assume that, absent a plain indication to the contrary, Congress intended the FIFRA
arbitration scheme to fit within existing arbitration law. Because the enforceability of arbitration

agreements and awards was well-established in 1978, see, eg., Kdlen, 574 F.2d 723, this Court is not

free to ignore the plain import of the terms “binding arbitration proceedings’ and “fina and conclusive.”

See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (the court must “give effect, if possible, to

every word Congress used”); see aso Nationad Ass'n of Recydling Indus., Inc. v. Interstate Commerce

Comm'n, 660 F.2d 795, 799 (D.C. Cir. 1981) (“[I]t is afundamenta principle of statutory

congtruction that effect must be given, if possible, to every word, clause and sentence of a Satute so

adminidrative, sate, and federal remedies. (Resp.’sReply a 5n.6.) However, the absence of these
factors does not diminish the sgnificance of Lander. Lander explicates the commonly understood
meaning of “binding” in the arbitration context, a meaning which was dearly established & the time of
the 1978 amendmentsto FIFRA, see, eq., Kalenv. Didrict 1199, Nat'| Union of Hosp. and Hedlth
Care Employees, 574 F.2d 723, 726 (2d Cir. 1978), is supported by FIFRA'’s reference to arbitrator
determinations as “finad and conclusive,” and is not atered by the availability of dternative remedies.
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that no part will be inoperative or superfluous, void or inggnificant.”) (interna quotation marks omitted).
Findly, because Griffin took advantage of FIFRA’s data-sharing provison with full knowledge that it
might be subject to “binding arbitration” and that any award would be the “find and conclusve’
determination concerning compensation, it is difficult to understand how it can now plead that judicid
enforcement would be unfair or unexpected.

Moreover, the purposes of the statute would be defeated if arbitration awards are not judicialy
enforceable. The primary purpose of the data-sharing provision is to guarantee compensation to
origind data submitters for the compelled use of their data. Section 3(c)(1)(F)(iii) requires an offer to
compensate be made before a prior registrant’ s data may be considered by EPA in afollow-on
application and provides for arbitration to ensure that compensation is paid when the parties cannot
reach an agreement. 7 U.S.C. 8§ 136a(c)(1)(F)(iii). Asthe Union Carbide Court observed: “Itis
evident that Congress linked EPA’ s authority to issue follow-on registrations to the origind data
submitter’ s ability to obtain compensation.” 473 U.S. a 582. Without judicid enforcement, there
would be no assurance that an origind data submitter would be paid.

In response, Griffin argues that compensation is available to aggrieved data submitters from the
federad government by way of alawsuit under the Tucker Act, 28 U.S.C. § 1941. (Resp.’sMat. at
17-18.) However, that remedy isnot in fact available, and even if it were, its availability would not
preclude judicid enforcement. The Tucker Act grants jurisdiction to the Court of Federd Clamsto
hear clams againg the United States on the basis of the Congtitution, an Act of Congress, regulations of
executive departments, and contracts with the United States. 28 U.S.C. § 1491. Asaninitid meatter, it

isunlikely that Congress intended the Tucker Act to provide the mechanism for redress of arbitration



award non-compliance, since Section 3(c)(21)(F)(iii) requires that compensation be paid by the follow-
on registrant, not the United States. A Tucker Act suit would thus be a poor substitute for an
arbitration award, for it would only provide reimbursement to the origina data submitter for the use of
its data, but the follow-on registrant would enjoy afreeride at the public’ s expense.

Additiondly, the Tucker Act is soldly jurisdictiond; it does not cregte a subgtantive right to

money damages. United States v. Mitchdll, 463 U.S. 206, 216-17 (1983). Under the Supreme

Court’sruling in Ruckeshaus, Cheminova has no right to money damages for the gppropriation of its
data, for FIFRA’ s data-sharing provision does not effect an uncompensated taking under the Fifth
Amendment for data submitted after 1978. 467 U.S. 1006-08. Because Griffin cited no data
submitted prior to 1984 (App.’s Opp. a 37), Cheminova has no takings claim, and thus, it has no
substantive right to money damages under the Tucker Act.*

Furthermore, even if it were arguable that suit could be brought under the Tucker Act, the
absence of judicid enforcement would frustrate Congress s attempt to streamline the data-licensing and
registration process and thereby avert “[t]he near disaster of the FIFRA 1972 amendments’ and the
“danger to public hedth” attendant on regigtration delays. Union Carbide, 473 U.S. at 590. Congress
selected arbitration to break the “logjam of litigation” that had erupted under the pre-1978 data-sharing

scheme. |d. a 573 (internd quotation marks omitted). Without enforceable arbitration awards,

4 Griffin rdies on Union Carbide, Ruckdshaus, and other cases to argue that the Tucker Act
would provide redress if there had been an uncompensated taking as aresult of the data-sharing
scheme. (Resp.’sMot. at 17-18). However, pesticide data voluntarily submitted after 1978 cannot
form the basis for atakings clam. Ruckeshaus, 467 U.S. at 1006-07; Union Carbide, 473 U.S. at
585. Without a viable takings clam, the Tucker Act will be of no help to Cheminova
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origind data submitters will be forced to bring additiond lawsuits (if available) or initiste adminidtrative
proceedings, spawning new litigation and making the initid arbitration arelatively meaningless exercise,
thereby guitting the very purpose of the Act.

Additiondly, Congress designed Section 3(c)(1)(F) to avoid EPA involvement in compensation
decisgons, whereas Griffin' sinterpretation would return compensation disputes to the EPA whenever a
registirant elected not to pay an arbitration award. Congress chose to diminate EPA’ s involvement
because the agency “lacked the expertise necessary.” Id. To thisend, Congress chose not to specify a
compensation standard in the 1978 amendments; EPA lacked the expertise to craft one, and Congress
believed that determination of compensation did not require “ active government involvement.” 1d.
Although Section 3(c)(1)(F)(iii) permits registrants to petition EPA when aregigtrant refuses to engage
inarbitration or pay anaward, 7 U.S.C. 8 136a(c)(1)(F)(iii), the agency can only cancel a non-
compliant party’ s regidration, it cannot order that compensation be paid. Thus, EPA manages the
registration process, and compensation is left to the arbitration process.

Contrary to Griffin's suggestion, nothing in FIFRA indicates that this adminidrative remedy,
registration cancellation, supplants or precludes judicid enforcement. Under FIFRA, EPA may cancel
afollow-on gpplicant’ s regigration if the gpplicant fallsto pay compensation awarded in arbitration.
Section 3(c)(2)(F)(iii) provides:

Notwithstanding any other provison of this subchapter, if the Administrator determines

that an gpplicant has . . . faled to comply with the terms of an agreement or arbitration

decision concerning compensation under this subparagraph, the Administrator shal

deny the gpplication or cancel the regidtration of the pesticide in support of which the
data were used without further hearing.
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7 U.S.C. 8§ 136a(c)(1)(F)(iii).> Regulationsimplementing this section alow an origind data supplier to
petition the EPA to cancel afollow-on registration. 40 C.F.R. § 152.99(a)(1)(iv). However, the
avallahility of cancellation does not mean that Congress intended to bar judicia enforcement. Firg, the
introductory clause to Section 3(c)(1)(F)(iii) —“Notwithstanding any other provison of this subchapter”
— provides evidence that Congress did not intend to make cancellation the exclusve remedy for falure
to comply with an arbitration order. Thislanguage would be mere surplusage if there were no other
remedies available under FIFRA to enforce an arbitration decison. Rather, it is obvious that
cancellation was provided as an aternate remedy.

Additiondly, asthis case illudrates, regigration cancellation is not by itsdf an adequate remedly.
Griffin arguesthat if its regidtration is revoked, it will no longer be able to sdll maathion, and suggests
that the severity of the sanction is more than sufficient to ensure FIFRA compliance. (Resp.’sMat. a
9, 16-17.) However, that revocation would come more than three years after Griffin received its
registration and began sdlling maathion pesticides. It is difficult to imagine that Congress intended to
permit a manufacturer, even for alimited period of time, to sal pesticides under aregistration based on
another party’ s data without compensating that party, and to thus enjoy a“freeride’ at aprior
registrant’ s expense.

Griffin also argues that judicid enforcement isinconsstent with the Supreme Court’s opinion in
Union Carbide. (Resp.’sMoat. at 4-5, 7-8; Resp.’s Reply at 3). Griffin, however, reads too much into

thisdecison. The Union Carbide Court explicitly declined to decide the matter because resolution of

® Registration cancdlation is dso available if aregistrant or follow-on registrant refuses to
participate in arbitration. 7 U.S.C. 8 136a(c)(1)(F)(iii).
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the enforcement issue was unnecessary to decide the congtitutional question. 473 U.S. a 591. Thus,
comments by the Court bearing on the issue are dicta.

Moreover, the tenor of Union Carbide isfavorable to judicia enforcement. Admittedly, the
Court recognized that unlike many federd datutes, “FIFRA contains no provision explicitly authorizing
aparty to invokejudicia processto compe arbitration or enforce an award.” 1d. at 591. The Court,
however, dso affirmed that the arbitration proceedings are binding and designed to ensure

compensation. 1d. at 590-93; see dso Ruckdshaus, 467 U.S. at 1019 (observing that the arbitration

scheme operates to vindicate a “ statutory right to obtain compensation from a subsequent applicant
whose regigration application relieson data”) As discussed above, without judicia enforcement,
awards would not be binding and an award of compensation could beillusory.

Statements by the Union Carbide Court on the limited nature of judicid involvement are dso
entirely conggtent with judicia confirmation and enforcement. See Union Carbide, 473 U.S. at 591,
594. FHFRA cabinsthe scope of judicid review of arbitration avards: afederd court can only overturn
an arbitration panel decision on the basis of fraud, misconduct, or misrepresentation. 7 U.S.C. 8§
136a(c)(1)(F)(iii). The decision to prevent the judiciary from reopening and revisiting compensation
decisions underscores the congressiond interest in ensuring the finadlity of those awards. That interest
would be undermined, not furthered, if summary judicia confirmation and enforcement were
unavailable.

Because Section 3(c)(1)(F)(iii) clearly expresses Congress s intent to permit judicial
enforcement of arbitration panel decisons, FIFRA Arbitration Rule 37(c), which provides for judicia

enforcement, cannot be ultra vires. Rule 37(c) Sates “Parties to these Rules shdl be deemed to have
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consented that judgment upon the arbitration award may be entered in any Federal or State Court
having jurisdiction thereof.” 29 C.F.R. Part 1440, App. 8 37(c). Thisruleisentirely consstent with
the FIFRA language stating that the “findings and determination of the arbitrator shal be final and
conclusve, and no officid or court of the United States shal have power or jurisdiction to review any
such findings and determinations, except for fraud, misrepresentation, or other misconduct.” 7 U.S.C.
8§ 136a(c)(1)(F)(iii).

In this regard, Griffin cannot claim that it did not consent to binding arbitration when it reied on
Cheminova sdata. “[U]nder FIFRA, the only potential object of judicid enforcement power isthe

follow-on registrant who explicitly consents to have his rights determined by arbitration.” Union

Carbide, 473 U.S. at 592 (emphasis added). This*explicit consent” isfound in the written offer that dl

follow-on registrants must make as a prerequisite to taking advantage of the data-sharing program. See
40 C.F.R. 8 152.93(b)(2)(iii). Thereis no dispute that Griffin made the required offer on Sx separate
occasons. (App.’sOpp., Ex. A.) Griffin thereby consented to have its rights determined by binding
arbitration, which necessarily entails aright to judicia enforcement of any award. That the arbitration
proceedings are required by federa statute does not vitiate Griffin's consent. See Union Carbide, 473

U.S. at 592; RJ. O'Brien & Associates, Inc. v. Pipkin, 64 F.3d 257, 261 (7th Cir. 1995) (holding that

“mandatory nature’ of party’ s registration with the Nationa Futures Association *does not obviate its
consent to submit to its arbitration procedures’). Furthermore, FIFRA does not require Griffin's
consent to arbitration as a precondition to registration, but only as a prerequisite to utilizing another
registrant’s datain aregistration gpplication. Griffin could have submitted its own datato meet FIFRA

registration requirements, but instead, it chose not to do so.
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In sum, FIFRA provides for “binding arbitration” to effectuate the right to compensation that
arises when afollow-on registrant benefits from the use of the data provided to the EPA by aprior
registrant. Without recourse to judicia enforcement of the arbitration award, the origind registrant’s
rights would be limited to cancellation, not compensation, as provided for by Congress. Therefore, if
the phrase “binding arbitration” is not given its usud meaning, i.e,, that the award is enforceable in court,

FIFRA'’ s data-compensation scheme could be rendered meaningless.®

[11. Congtitutionality of Judicial Enfor cement

Griffin damsthat judicid enforcement “raises 9gnificant condtitutiond concerns’ (Resp.’s
Reply at 2), notwithstanding two Supreme Court opinions upholding FIFRA againgt condtitutiona
chdlenge, and its own arguments supporting condtitutionality as amicus curiae in both of those cases.
(App.’s Opp. a 40 n.13.) When the Union Carbide Court reviewed the adequacy of judicid
involvement under FIFRA and affirmed the arbitration mechanism, it answered many of Griffin's generic
due process concerns. The Court held that the scope of review under FIFRA, while limited,
“preservesthe ‘ gopropriate exercise of thejudicia function.”” 473 U.S. at 592 (quoting Crowell v.
Benson, 285 U.S. 22, 54 (1932)). The Court explained this conclusion:

FIFRA a aminimum alows private parties to secure Article 111 review of the

arbitrator’ s *findings and determinations’ for fraud, misconduct, or misrepresentation. §

3(c)(1)(D)(ii). This provison protects againgt arbitrators who abuse or exceed their
powers or willfully miscongtrue their mandate under governing law. Moreover, review

® Given the Court' s decision that it has jurisdiction pursuant to Section 3(c)(1)(F) of FIFRA to
confirm the arbitration award, it need not determine whether jurisdiction is dso available under FIFRA
Section 16(c), the FAA, or the ADRA.
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of congtitutiona error is preserved, and FIFRA, therefore, does not obstruct whatever
judicid review might be required by due process.

1d. (internd citations omitted). Given this satement, it is difficult to understand Griffin's argument thet
due process requires judicia review for “evidentiary errors, misinterpretations of applicable law and
findings contrary to the clear weight of the evidence.” (Resp.’sMoat. a 11.) Whether or not the
Condtitution requires and FIFRA permits review for these specific errors, none has been aleged.
Because neither Griffin nor Cheminova has asked that the merits of the fina arbitration award be
revisited, this Court need not test the limits of judicid review under FIFRA.”

Griffin dso dlams that the arbitration pand did not consider if the award would be gppropriate
under changed circumstances, specificdly if its regidrations to sdl maathion were cancelled or if it
voluntarily left the maathion market. (Resp.’sMot. at 23-24.) Asan initid matter, FIFRA provides
for review for “condtitutiona error,” aswell as*“whatever judicid review might be required by due
process.” Union Carbide, 473 U.S. at 592. Moreover, asfar as can be determined, these hypothetical

possihilities have not occurred nor were they raised by Griffin before the arbitration pand.

" Significantly, judicia review under FIFRA is not substantialy more limited than review of
purely private arbitration awvards. The confirmation process of private awards involves only limited
subgtantive review “to avoid undermining the gods of arbitration, namely, settling disputes efficiently and
avoiding lengthy and expensive litigation.” LaPrade v. Kidder, Peabody & Co., 94 F. Supp. 2d 2, 4-5
(D.D.C. 2000). AstheD.C. Circuit stated, “[Courts] ‘ are not authorized to reconsider the merits of an
award even though the parties may dlege that the award restson errors of fact . . . .’ Teamdters L oca
Union No. 61 v. United Parcel Service, Inc., 272 F.3d 600, 604 (D.C. Cir. 2001) (quoting United
Paperworkers Int’l Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 36 (1987)). The Court continued:
“We have repeatedly recognized that ‘judicia review of arbitrd awardsis extremely limited’” and that
we ‘do not gt to hear clams of factud or legd error by an arbitrator as [we would] in reviewing
decisions of lower courts’” 1d. (quoting Kanuth v. Prescott, Ball & Turben, Inc., 949 F.2d 1175,
1178 (D.C. Cir. 1991)).
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Furthermore, Griffin admitsit is not chalenging the arbitration avard (Resp.’s Reply at 2), so thereis
no basisfor the Court to address the merits of the panel’s decision, nor isit required to “identify the
extent to which due process may require review of determinations by the arbitrator . . ..” Union

Carbide, 473 U.S. at 592.

V. Ripeness

Findly, Griffin damsthat Cheminova s clam is not ripe and that itsfailure to seek regidtration
cancellation bars confirmation of the arbitration decison. (Resp.’sMot. at 19-23.) Firg, because the
arbitration pand entered afind decison, the request for the confirmation order presents no ripeness

problem. See, eq., International Technologies Integration, Inc. v. Paegtine Liberation Organization, 66

F. Supp. 2d 3 (D.D.C. 1999) (consdering confirmation of arbitration award after arbitrator’s entry of

find decison); PPG Indus., Inc. v. Stauffer Chem. Co., 637 F. Supp. 85 (D.D.C. 1986) (considering

motion to vacate FIFRA arbitration order). This Court need not wait, as Griffin suggests, until the
controversy takes on a“more concrete form.” (Resp.’sMot. at 19 (interna quotation marks omitted).)
FIFRA indicates that an arbitrator’ s decison will be the “find and conclusive’ determination of
compensation. 7 U.S.C. 8§ 136a(c)(1)(F)(iii). Theavailahility of an dternative remedy, the cancellation
of Griffin’sregigration, does not make the arbitration pand’s decison any lessfind, nor isthere any
further agency action that could be undertaken to enable the Court to act on Cheminova s gpplication.

Furthermore, Cheminova need not petition EPA to cancd Griffin’s registration before it seeks
to confirm the arbitration award. The adminidrative remedy, cancdlation, and the dternative dispute

resolution remedy, arbitration, are complementary means of addressing FIFRA non-compliance. For
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those parties that fail to engage in mandatory arbitration or fail to abide by an arbitrator’s decision,
cancellation isavallable. When both parties submit to arbitration, to make the result binding, judicid
confirmation is available, and under the Satute, this remedy should be given priority. The post-1978
FIFRA amendments were designed to release EPA from its obligation to resolve compensation
disputes. To force aregistrant to petition the EPA every time a follow-on registrant fails to comply with
an arbitration award would involve the agency in exactly those disputesit sought to escape.

Thus, because Cheminova s gpplication presents legd and not factud issues, and the chdlenged
actionis“aufficiently fina to assure that ared controversy exigs,” it meets the requirements for

ripeness. Gulf Oil Corp. v. Department of Energy, 663 F.2d 296, 310 (D.C. Cir. 1981).

V. Confirmation of the Arbitration Award

Cheminova initiated this action seeking confirmation of the find order of the arbitration panel.
Griffin has not moved to vacate, modify, or correct the final arbitration order, and according to it's own
reply brief, “Griffin isnot challenging the arbitration award itsdf.” (Resp.’s Reply a 2 (emphagisin
origind).)® Thus, aside from the jurisdictiona and constitutional arguments addressed above, there are

no arguments barring confirmation.®

8 Even if Griffin were to raise an objection to the award, its time to do so has expired. The
FCMS rules provide that a party has 30 days to move to modify an arbitrator’s decison. FIFRA
Arbitration Rule 33(d), 29 C.F.R. Part 1440, App. 8 33(d). The Didtrict of Columbia has established
a90-day statute of limitations to vacate an arbitration award. D.C. Code § 16-4311(b). The award
was provided to the parties on July 9, 2001, and both time periods have long since run.

% Griffin does claim that it is not in violation of the final arbitration order because that order
provides no deadline for payment. (Resp.’sOpp. a 1.) However, the find award provides that Griffin
isto pay the sum of $13,264,090 “on or before August 15, 2001.” (Application to Confirm Fina
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Cheminova dso asks this Court to authorize regigtration of its judgment in other United States
Digtrict Courts for the purpose of execution pursuant to 28 U.S.C. 8 1963. That satute providesin
relevant part:

A judgment in an action for the recovery of money or property enteredinany . . .

digtrict court . . . may be registered by filing a certified copy of the judgment in any

other didtrict . . . when the judgment has become find by appedl or expiration of the

time for appeal or when ordered by the court that entered the judgment for good cause

shown.

28 U.S.C. §1963.

Cheminova argues that good cause exists to register the judgment outside of the Didtrict of
Columbia. By declaration, Cheminova asserts that Griffin does not possess any assats in the Didtrict,
but holds substantial assetsin Georgiaand Texas. (Schmezer Decl. 11 2-3). Griffin responds that the
find arbitration order provides for “late payment interest” and that this is adequate to protect
Cheminova. (Resp.’s Opp. a 2). Furthermore, Griffin promises to pay any award or post a bond for
the full amount if ordered to do so by the Court. (Id. at 4.)

“Good cause’ can be established by “an absence of assetsin the judgment forum, coupled with
the presence of substantial assetsin the registration forum.” Dyll v. Adams, 1998 WL 60541, at *1

(N.D.Tex. February 6, 1998). However, permission to register should be deferred until after a

judgment debtor refuses or failsto post a supersedeas bond. See Henkels & McCoy, Inc. v. Adochio,

1997 WL 535899, *2 (E.D.Pa. July 31, 1997); see dlso Johnsv. Rozet, 143 F.R.D. 11, 12-13

(D.D.C. 1992) (permitting registration after failure to post bond). In most cases, the bond will provide

Order of Arbitration Panel, Ex. A a 1.)
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sufficient protection of the judgment creditor’ sinterest. Thus, in condderation of Griffin's good faith
offer to pay the award or post bond if so ordered by the Court, Cheminova s request to register the

award outsde the Digtrict of Columbiawill be denied.

CONCLUSION
For dl of the above reasons, respondent’s Motion to Dismiss is denied and judgment will be

entered on behdf of applicant.

ELLEN SEGAL HUVELLE
United States Didtrict Judge

Dated:



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHEMINOVA A/S g
Applicant, ;
V. ; Civil Action No. 01-02139 (ESH)
GRIFFINL.L.C, g
Respondent. ;
)
JUDGMENT

This matter is before the Court on Applicant Cheminova A/S s application to confirm afina
arbitration award [1-1] and Respondent Griffin L.L.C.’s motion to dismiss that gpplication [9-1]. For
the reasons stated in the Court’'s Memorandum Opinion, it is hereby

ORDERED that respondent’s motion is DENIED; and it is

FURTHER ORDERED thet the applicant’ s motion is GRANTED; and it is

FURTHER ORDERED that judgment is entered againgt Respondent Griffin L.L.C. inthe
amount of $13,624,090, plusinterest and late-payment interest, calculated in accordance with the
terms of the Final Order of the Arbitration Panel on June 29, 2001, in In the Matter of the
Arbitration Between Cheminova A/Sand Griffin L.L.C., AAA Docket No. 23-171-00020-99, and

such order is hereby incorporated by reference and shall be made a part of the judgment of this Court.

Ellen Segd Huvele
United States Didtrict Judge
Dated:



