UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KATHLEEN ROBERTSON,
Flaintiff,

Civil Action No.: 01-2426 (RMU)
V.
Documents No.: 13
AMERICAN AIRLINES, INC. et al.,

Defendant.

MEMORANDUM OPINION

STRIKING THE DEFENDANTS' M OTION FOR SUMMARY JUDGMENT
. INTRODUCTION

Before addressing the merits of this negligence action, the court first must resolve a dispute over
the gpplication of the locd rules of civil procedure to the pending mations for summary judgment.
Paintiff Kathleen Robertson is suing American Airlines ("AA") and its parent, AMR Corporation
("AMR"), (collectively, "the defendants") for damages resulting from injuries she dlegedly sustained
during an AA flight. In their motion for summary judgment, the defendants present severd defenses.
The plaintiff, however, argues that the defendants are not entitled to summary judgment given their
aleged falure to comply with the requirements of the court's Loca Civil Rules 7.1(h) and 56.1. For the

reasons that follow, the court strikes the defendants motion.

[I. BACKGROUND
The plaintiff alegesthe following facts. On September 10, 1998, the plaintiff traveled on an

AA flight from Denver, Colorado, to Chicago, Illinois. Pl.'s Opp'n to Defs Maot. for Summ. J. ("Pl.'s



Oppn") a 2-3. She wastraveling at the time with agd pack to relieve back discomfort. 1d. at 3.
During the flight, she approached an AA flight attendant, explained that her gel pack had become
warm, and asked him if he might "make it cold again.” 1d. The flight attendant took the gd pack and
disappeared from her sight. 1d. He returned with a package, wrapped in an air-sickness bag, in which
he had placed apiece of dry ice. Id. After the plaintiff placed the package on her back, she sustained
thermal burns. Id.

One year later, on September 7, 2001, the plaintiff filed acomplaint in the Superior Court of
the Didtrict of Columbia aleging negligence and recklessness by the defendants and requesting
compensatory and punitive damages. Notice of Remova dated Nov. 20, 2001. The defendants
subsequently removed the action to thiscourt. 1d. On August 16, 2002, after discovery closed, the
defendants filed a motion for summary judgment, arguing that the Warsaw Convention barsthe
plaintiff's action, that Didrict of Columbialaw bars punitive damages in this case, and that Didtrict of
Columbialaw shidds AMR from ligbility. Defs. Mat. for Summ. J. ("Defs’ Mot.") & 2. The
defendants memorandum in support of their motion begins with a one-paragraph section entitled
"Statement of Materid Facts Not in Genuine Dispute” that outlines the circumstances of the injury as
well asthe defensesto ligbility. 1d. at 1-2. The defendants statement does not include citations to the
record, but afootnote states that "[a] full discusson of materid facts with references will be found in the
agumentsbelow.” Id. at 1-2& 1n.1.

The plaintiff filed an oppogition to the defendants motion on September 20, 2002. As part of
her argument againg summary judgment for the defendants, the plaintiff contends that because the
defendants statement is not separate and contains no citations to the record, it does not comply with

Locd Civil Rules 7.1(h) and 56.1. Fl.'sOpp'n a 6 n.6. Accordingly, citing to casdaw in this circuit,



she urges the court to strike the defendants statement and deny the defendants summary judgment. 1d.
Presumably in case the court refuses to do so, however, the plaintiff supplies her own "supplementd”
gatement of materid facts not in dispute in addition to a statement of materid factsthat are in dispute.
P.'s Supplemental Statement of Undisputed Materid Facts, Pl.'s Statement of Disputed Materia Facts.
In their reply, the defendants vigoroudy dispute the plaintiff's contention that their statement
does not satisfy the local rules. Defs' Reply a 1-5. The defendants rely on the text of Locd Civil
Rules 7.1(h) and 56.1 to argue that the requirements for the movant's statement of materid factsasto
which there is no genuine issue differ from the requirements for the non-movant's statement of
materid factsasto which thereisa genuineissue. Id. a 2-3. Specificdly, they argue that only the
non-movant need provide a " separate, concise satement” of materid facts for which there isa genuine
issue. |d. a 2. Becausethey, as the movants, provided a statement of materia facts directing the court
to the arguments that in turn provides references to the record, they believe that they have complied
with thelocdl rules! 1d. a 3. Findly, the defendants take issue with the plaintiff's supplemental
gatement of undisputed materid facts and submit their own "supplementa” statement that contests the
dlegedly undisputed nature of those fects. 1d. a 4-5; Defs." Supplemental Statement of Disputed

Materia Facts.

! The defendants go on to state that the applicability of the Warsaw Convention, the question of
choice-of-law, and the definition of ultra-hazardous activities are questions of law. Defs.' Reply at 3-4.
From this defendants appear to suggest that the court does not need facts in order to resolve questions of
law, and therefore a statement of undisputed material facts on these questions is not required by the local
rules. The unusual nature of this theory is revealed by the defendants themselves, who use facts liberally
to support their position regarding the applicability of the Warsaw Convention and the choice-of-law
analysis. Defs.' Mot. at 8-12, 14; Defs.' Opp'n to Pl.'s Mot. for Partial Summ. J. at 1-8.
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[11. DISCUSSION
A. Legal Standard for Local Civil Rule 56.1

Federd Rule of Civil Procedure 56(c) directs courts to render judgments on motions for
summary judgment "if the pleadings, depogtions, answers to interrogatories, and admissons onfile,
together with the affidavits, if any, show that there is no genuine issue as to any materia fact and thet the
moving party is entitled to judgment as a matter of law." Fep. R. Civ. P. 56(c); Burke v. Gould, 286
F.3d 513, 517 (D.C. Cir. 2002). To further smplify matters, Local Civil Rule 56.1 supplements Rule
56 by setting forth specific procedures for the parties to follow in moving for or opposing summary
judgment. LCVvR 56.1; Burke, 286 F.3d & 517. First, Rule 56.1 informs parties moving for summary
judgment that

[a] motion for summary judgment shdl be accompanied by a satement of materid facts

as to which the moving party contends there is no genuine issue, which shal include

referencesto the parts of the record relied on to support the statement.
LCvR 56.1. The rule then ingtructs parties opposing such amotion that

[alnoppositionto suchamotionghal be accompanied by a separate concise statement of

genuine issues sting forth dl materia facts as to which it is contended there exists a

genuine issue necessary to be litigated, which shdl include references to the parts of the
record relied on to support the statement.

The Rule 56.1 procedure "isolates the facts that the parties assert are materid, distinguishes
disputed from undisputed facts, and identifies the pertinent parts of the record.” Burke, 286 F.3d at
517 (citing Gardels v. Cent. Intelligence Agency, 637 F.2d 770, 773 (D.C. Cir. 1980)); Jackson v.

Finnegan, Henderson, Farabow, Garrett & Dunner, 101 F.3d 145, 151 (D.C. Cir. 1996) (same).

2 Because Local Civil Rules 7.1(h) and 56.1 are identical but for one reference to another
section, the court will refer only to Local Civil Rule 56.1 in this analysis for ease of discussion.
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Thanksto Rule 56.1, the didtrict court is not "obligated to Sft through hundreds of pages of depositions,
affidavits, and interrogatories in order to make [an] andyss and determination of what may, or may not,
be a genuine issue of materid disputed fact." Burke, 286 F.3d at 518 (citing Twist v. Meese, 854
F.2d 1421, 1425 (D.C. Cir. 1988)). Instead, the rule "places the burden on the parties and their
counsdl, who are mogt familiar with the litigation and the record, to crystalize for the district court the
materid facts and rdlevant portions of the record.” Jackson, 101 F.3d at 151 (citing Twist, 854 F.2d
at 1425).

Although the rulé's directive to movants varies dightly from the rule's directive to non-movants,
both the movant and the non-movant bear the obligation of clarifying relevant issues for the digtrict
court. LCVR 56.1; Burke, 286 F.3d at 519 (citing Gardels, 637 F.2d at 773). Asour court of
gppedl s has gated, the purposes of the rule "clearly are not served when one party, particularly the
moving party, falsin his satement to specify the materid facts upon which herdies” Gardels, 637
F.2d at 773 (referring to the predecessor local rule).

Because the rule helps the district court maintain docket control and decide motions for
summary judgment efficiently, the D.C. Circuit has repestedly upheld district court rulings that hold
parties to srict compliance with thisrule. Burke, 286 F.3d at 517; Jackson, 101 F.3d at 150;
Gardels, 637 F.2d at 773.

B. The Defendants Motion for Summary Judgment
Does Not Comply with Local Civil Rule56.1

Pointing to the textud difference in the rul€'s requirements for movants and non-movants, the
defendants argue that they are in compliance with the rule. Defs." Reply at 2-3. Because the rulé's

ingructions do not require the movant's statement of undisputed materia factsto be "separate” or



"concise," the defendants argue that striking their statement for such perceived failures would "transform
undisputed facts to disputed facts (and certainly would run counter to [the rule's] purpose of
greamlining the litigation process).” LCVR 56.1; Defs’ Reply a 3.

The defendants parang of Rule 56.1 misses the point entirely. It istrue that the rules direction
to movants varies dightly from its ingtructions to non-movants. LCVvR 56.1 (requiring that motions for
summary judgment "be accompanied by a satement” of undisouted materid facts, while requiring thet
oppaositions to such motions "be accompanied by a separate concise statement” of disputed material
facts); see also Jackson, 101 F.3d at 153 n.6. But the issue here is not whether or not the movant's
statement of materia facts must be separate or concise. Rather, the issue is whether the statement
"include] ] references to the parts of the record relied on to support the statement” so asto isolate the
materid facts, distinguish disputed from undisputed facts, and identify the pertinent parts of the record.
LCVR 56.1; Burke, 286 F.3d at 518. Accordingly, the relevant question before the court is whether
the defendants statement, by directing the court to the body of the defendants argument and the
references contained therein, fulfills that requirement.

Common sense and a survey of this circuit's precedent make clear that the answer isno. Past
decigons emphasi ze that the movant's statement must specify the materid facts and direct the court and
the non-movant to those parts of the record which the movant believes support the statement.

Gardels, 637 F.2d a 773. Merely incorporating entire affidavits and other materias without reference
to the particular facts recited thereinis not sufficient. 1d. (finding that the movant's brief, "amorphous’
statement incorporating by reference its answer and various affidavits did not satisfy the predecessor
locd ruleto Rule 56.1). In contrast, a statement that logicaly and efficiently reviews rdevant

background facts, each of which includes a citation to the record and none of which contain argument,



dealy issufficent. Jackson, 101 F.3d at 148, 153 n.6 (concluding that the movant law firm's
gatement that described the firm's operations, hiring processes, and terms of employment and provided
citations to the record satisfied the predecessor local rule).

Here, the defendants statement consists of one thirteen-sentence paragraph that more closdly
resembles a memorandum's introduction than atraditiona statement of materid facts. Defs' Mot. at 1-
2. Thefirg eight sentences briefly describe the factua and procedural history of the case, while the last
five preview the defendants arguments for summary judgment. Id. None of the sentencesis followed
by acitation to therecord. 1d. Moreover, the remainder of the memorandum, which the statement
adopts by reference and which spans 30 pages, liberdly mixes facts with argument. Id. at 1 n.1, 5-34.
In short, the tatement does nothing to assst the court in isolating the materid facts, distinguishing
disputed from undisputed facts, and identifying the pertinent parts of the record. Burke, 286 F.3d at
518. Nor doesit provide the non-movant "an opportunity fairly to contest the movant's case” Id. a
519; Fl.'s Opp'n a 7 n.7 (noting that without a statement of undisputed materid facts, the plantiff is
unable to respond specificdly to the defendants arguments).

Accordingly, the court finds that the defendants statement does not comply with Rule 56.1.
The court declines to adopt the plaintiff's suggestion of striking the statement and denying the
defendants summary judgment. P.'s Opp'n a 6 n.6; Burke, 286 F.3d a 518 (noting, in the context of
anon-movant's failure to comply with the rule, that potentidly severe results can follow admisson of the
opposing party'sfacts). Instead, the court strikes the defendants motion for summary judgment, and
permits the defendants to refile amotion that complies with the letter and spirit of the rule and provides
the plaintiff the opportunity to "fairly contest” the defendants case. 1d. at 519.

C. TheCourt Directsthe Plaintiff to Clarify Her Position Regar ding the Defendants



On a separate matter, the court notes that in her opposition to the defendants motion for
summary judgment, the plaintiff states that "[b]ased on discussons with Defendants counsd, the plaintiff
anticipates that Defendant AMR Corp. will be dismissed without prgudice” Pl.'sOppnat 1 n.1.
Toward that end, she directs her arguments only to defendant American Airlines. Id. at 1-2.

By its plain terms, this statement seems to concede that AMR is not properly named asa
defendant in thisaction. 1t is unclear, however, whether this perception is an accurate interpretation of
the plaintiff's pogtion. Asaresult of today's ruling, the parties now will have an opportunity to revise
their submissons. Accordingly, in the interest of justice, the court expects the plaintiff to clarify her
position with regard to defendant AMR, and to take direct action to ensure that the correct parties are

before the court.

V. CONCLUS ON
For the foregoing reasons, the court finds that the defendants statement does not comply with
Rule 56.1 and dtrikes the defendants motion for summary judgment. An Order directing the partiesin
afashion consgtent with this Memorandum Opinion is separatdy and contemporaneoudy issued this

16th day of December, 2002.

Ricardo M. Urbina
United States Digtrict Judge



