UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
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STUDI ES, et al., :

Plaintiffs, :
V. : Civil Action No.
01- 2500 (GK)
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VEMORANDUM OPI NI ON

Plaintiffs are the Center for National Security Studies, the
American Civil Liberties Union, and twenty-one other public
i nterest organi zations commtted to civil rights, human rights,
and civil liberties issues.!? Def endant is the Departnent of
Justice (“DQAJ”).

On Septenber 11, 2001--truly a day of infamy in our national

'Plaintiffs are the Center for National Security Studies,
American Civil Liberties Union, Electronic Privacy Information
Center, Anerican-Arab Anti-Discrimnation Commttee, American
| mm gration Law Foundation, American |Imm gration Lawers
Associ ati on, Amesty International USA, Arab-American
I nstitute, Asian-Anerican Legal Defense and Educati on Fund,
Center for Constitutional Rights, Center for Denobcracy and
Technol ogy, Council on American |Islam c Rel ations, First
Amendnent Foundation, Human Ri ghts Watch, Miltiracial
Activist, Nation Magazi ne, National Association of Crim nal
Def ense Lawyers, National Black Police Association, Inc.,
Partnership for Civil Justice, Inc., People for the American
Way Foundation, Reporters Commttee for Freedom of the Press,
and the World Organi zati on Agai nst Torture USA.
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hi story—-this country was attacked by terrorists in New York
City and at the Pentagon across the river from Wshi ngton, D.C.
W will recover from the physical damage inflicted by those
attacks. The psychi c danmage suffered by the body politic of our
country may take far |longer to heal.

| medi ately after the terrible events of Septenber 11, the
Governnment began its massive effort to investigate, identify and
apprehend those who were responsi ble and to protect the American
public against further attacks of this nature. As part of that
effort the Governnment arrested and jailed—-or in the bl oodless
| anguage of the law "detained"-—-well over 1000 people in
connection with its investigation. Despite demands fromnmenbers
of Congress, nunerous civil liberties and human rights
organi zations, and the nedia, the Government refused to make
public the nunmber of people arrested, their nanes, their
| awyers, the reasons for their detention, and other informtion

relating to their whereabouts and circunstances.?

2Several newspapers wote editorials urging the
Government to release the names of the detainees, as did
several ranking nmenbers of Congress. See, e.qg., Wy Not
Di scl ose?, Wash. Post, Oct. 31, 2001, at A26 (attached as Ex.
11 to Pls.” Mot.); Disappearing in Anerica, N. Y. Tinmes, Nov.
10, 2001, at A22 (attached as Ex. 15 to Pls.’” Mdt.);
Governnment Too Secretive About Jailing Inmmgrants, Atlanta
Jour nal - Constitution, Nov. 12, 2001, at All (attached as Ex.
16 to Pls.” Mdt.); see also Pls.” M., Ex. 17 (October 31,
2001 letter to Attorney General John Ashcroft from Senators
Patrick J. Leahy, Russell D. Feingold, Edward M Kennedy and
Representatives John Conyers, Jr. Jerrold Nadler, Sheila
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Secret arrests are "a concept odious to a denocratic

society,” Murrow v. District of Colunbia, 417 F.2d 728, 741-742

(D.C. Cir. 1969), and profoundly antithetical to the bedrock
values that characterize a free and open one such as ours.
Plaintiffs in this case seek to vindicate that fundanental
principle by relying primarily on the Freedom of I nformation Act
(“FOA"), 5 US.C 8 552, as well as the First Amendnment and
conmon | aw. The animating principle behind the Freedom of
I nformati on Act is safeguarding the Anerican public's right to

know what "their Governnent is up to.” United States V.

Reporters Committee for Freedom of the Press, 489 U. S. 748, 773

(1989) (internal citations omtted). In enacting that statute,
Congress recogni zed that access to governnent records is critical
to earning and keeping citizens’ faith in their public
institutions and to ensuring that those institutions operate
within the bounds of the | aw.

Difficult times such as these have always tested our
fidelity to the core denocratic values of openness, governnment
accountability, and the rule of law. The Court fully understands
and appreciates that the first priority of the executive branch
in a tinme of crisis is to ensure the physical security of its

citizens. By the sanme token, the first priority of the judicial

Jackson Lee, and Robert C. Scott).
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branch nmust be to ensure that our Governnent always operates
within the statutory and constitutional constraints which
di stinguish a denocracy from a dictatorship.

Wth these considerations in mnd, the Court now turns to
the parties’ notions. This matter is before the Court on
Def endant’s WMotion for Sunmary Judgnment (“Def.’s Mot.”) and
Plaintiffs’ Cross-notion for Summary Judgnment (“Pls.’ Mot.”).
Upon consideration of the notions, oppositions, replies, the
Motions Hearing held in this matter on May 29, 2002, the am cus
brief submtted by the Washington Legal Foundation, and the
entire record herein, and for the reasons stated bel ow, the Court
grants in part and denies in part Defendant’s Mdtion for Summary
Judgnent and grants in part and denies in part Plaintiffs’ Cross
Motion for Summary Judgnent.
| . BACKGROUND

Following the terrorist attacks of Septenber 11, 2001, the
United States governnment |aunched a massive investigation into
the attacks as well as into “threats, conspiracies, and attenpts
to perpetrate terrorist acts against [the] United States.”
Decl aration of Janmes S. Reynol ds (“Reynolds Decl.”) T 2 (Attached
as Ex. 1 to Def.’s Mit.).

On Cctober 25, 2001, Attorney General John Ashcroft
announced that the “anti-terrorism offensive has arrested or
detai ned nearly 1,000 individuals as part of the September 11
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i nvestigation.” Anmended Conpl. T 28; Answer § 28; Reynol ds Decl .
19 3-4.

At the tinme of that announcenment, the Governnment refused to
reveal the nanmes of those who were arrested or detained, as well
as the circunstances of their arrest and detention, including
dates of arrest or release, locations of arrest and detention,
and the nature of the charges filed.?3

A. Plaintiffs’ FO A Request

On Cctober 29, 2001, Plaintiffs submtted three letters to
DQJ, sending one to the FBI, another to the Office of Information
Privacy (“OP"), and the third to the Immgration and
Naturalization Service (“INS"), requesting information about
t hose arrested by the Governnent in connectionwith its Septenber
11 investigation. Specifically, they sought disclosure of the

foll owing four categories of information:

1. I dentities of each [ det ai nee], t he
circunstances of their detention or arrest, and any
charges brought against them In particular, (1)

their nanmes and citizenship status; (2) the |ocation
where each individual was arrested or detained
initially and the |ocation where they are currently
held; (3) the dates they were detained or arrested,
the dates any charges were filed, and the dates they
were rel eased, if they have been rel eased; and (4) the
nature of any crimnal or inm gration charges filed
against them or other basis for detaining them

*Numer ous groups, including various Plaintiffs, have
voi ced fears that the arrests were based on racial, religious,
and ethnic profiling. They sought this information in order
to determne if these fears were justified.
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i ncl udi ng mat eri al wi t ness war r ant s and t he
di sposition of any such charges or warrants.

2. The identities of any | awyers representing any
of these individuals, including their names and
addr esses.
3. The identities of any courts, which have been
requested to enter orders sealing any proceeding in
connection with any of these individuals, any such
orders that have been entered, and the | egal
authorities that the governnment has relied upon in
seeki ng any such secrecy orders.
4. Al policy directives or guidance issued to
officials about maki ng public statenents or
di scl osures about these individuals or about the
sealing of judicial or inmmgration proceedings.
Pls.” Mt., Ex. 10. Plaintiffs also requested expedited
processing of their FO A request.

On November 1, 2001, OP advised Plaintiffs that their
request for expedited processing had been granted on the ground

t hat the request involved a “matter of wi despread and excepti onal
medi a interest in which there exists possible questions about the
governnment’s integrity which affect public confidence.” Def.’s
Mot ., Ex. 4, at tachnment B (citing 28 C.F.R 8
16.5(d) (1) (iv)(2001)).

The INS responded on Novenber 23, 2001, granting expedited
treatment of Plaintiffs FOA request and requesting that
Plaintiffs narrow the scope of their request. See Decl aration

of Raynmond Hol nes (“Holmes Decl.”) § 7, attachnent F. (attached

as Ex. 3 to Def.’s Mit.).



The FBI responded to Plaintiffs’ FO A request on Novenber 1
2001, indicating that it had reviewed Plaintiffs’ request on an
expedited basis and that al | “mat eri al responsive to
[plaintiffs’] request was being w thheld pursuant to [ Exenption
7(a)]” of FOA. See Declaration of Scott A. Hodes (“Hodes
Decl.”) ¢ 4 (attached as Ex. 2 to Def.’'s Mot.). Plaintiffs
appeal ed, and on Decenmber 10, the FBI affirmed its denial under
both Exenptions 7(A) and 7(C), 5 US.C. 8 552(b)(7)(A),(O.
Hodes Dec. | 4

B. Information Discl osed by DQJ

The Governnment asserts that those it has arrested and
detained fall into one of three categories: (1) persons held on
imm gration-related charges by INS; (2) persons charged wth
federal crines; and (3) persons held on material wtness
war r ant s. DQOJ has rel eased the foll owi ng i nformati on about each
of the three categories of detainees.

1. Imm gration Detainees

The Governnment has detained a total of 751 individuals on
i mm gration violations over the course of its investigation. See
Def.’s Response to the Court’s Order of May 31, 2002. As of
June 13, 2002, the nunber of people still being held in INS

custody was 74.4 1d.

“DQJ acknow edged that “many [of the INS rel ated
det ai nees] have [been] ...cleared of any wongdoing.” Def.’'s
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For 718 of the 751 individuals detained, DQJ has reveal ed
their place of birth and citizenship status, as well as the dates
any immgration charges were filed, and the nature of those
char ges. See Def.’s Mdt., Ex. 6 (“INS Special Interest List:
Joint Terrorism Task Force Working Group”). The Government has
wi t hhel d the nanes of those detained, the dates and | ocati ons of
their arrest and detention, the dates of release for those 677
who were released,® and the identities of their |awers.

2. Federally Charged Detai nees

A total of 129 peopl e have been detai ned on federal crim nal
charges since Septenber 11, 2001. As of June 11, 2002, 73
i ndi vidual s remai ned in detention on crimnal charges. Def.’s

Response to the Court’s Order of May 31, 2002 at 2. Only one of

Mot. at 23. On July 1, 2002, 130 Pakistanis who had been held
on visa violations and other charges were deported to Pakistan
under an agreenment between the U. S. government and the
Paki st ani Enbassy. Of the 131 sent honme, 110 were convicted of
i mm gration violations and 22 were convicted of credit card
fraud, possession of narcotics, robbery or assault. None was
linked to the terrorist attacks on the World Trade Center and
t he Pentagon. See Steve Fainaru, U.S. Deported 131 Detai nees
in Secret Airlift; Diplomatic Issues Cited; No Terrorist Ties
Found, Washi ngton Post, July 10, 2002, at Al; see Susan
Sachs, Traces of Terror: The Detainees; U.S. Deports Mst of
Those Arrested In Sweeps After 9/11, N Y. Tines, July 11,

2002, National Desk; Scores of Pakistanis Are Deported By
US., NY. Tinmes, July 10, 2002, at AlO.

®>This nunber is derived fromthe figures provided in
Def.’ s Response to the Court’s Order of May 31, 2002.
Def endant indicated therein that as of June 11, 2002, only 74

of the total 751 detainees were still in custody.
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t hese has been charged in connection with the Septenber 11
attacks.® See Reynolds Decl. | 27.

DQOJ has released the nanmes of all individuals federally
charged, with the exception of one defendant whose case is seal ed
by court order. See Def.’s Response to this Court’s Order of May
31, 2002. Defendant also rel eased the dates charges were fil ed;
the nature of the charges filed; the dates any detainees were
rel eased; and their |lawers identities. The Gover nment
continues to withhold information concerning dates or |ocations
of arrest as well as the dates and |ocations of detention.

3. Material Wtness Detainees

Wth respect to those held on material w tness warrants, DQOJ
has wi t hhel d al |l information, including the number of individuals
detained on material wtness warrants, their nanmes, citizenship
status and place of birth, dates and | ocation of their arrest and
detention, and their lawers’ identities.

4. Policy Directives and Gui dance

DOJ has released only two docunents in response to

Plaintiffs’ request for “policy directives or guidance”

concerning the detainees. One is a heavily redacted docunent

®This individual is Zaccharias Mussaui, who was
apprehended prior to Septenmber 11, 2001. No i ndividual
arrested after the attacks on Septenber 11, 2001, has been
charged in connection with those attacks. See Reynolds Decl. 1
27.



entitled “draft tal king points,” which contains guidelines that
DQJ personnel must foll owwhen nmaki ng public statenents about the
det ai nees. See Declaration of Melanie Ann Pustay T 6 (“Pustay
Decl.”) (attached as Ex. 8 to Def.’s Reply). The other is a
mermor andum from the Chief Inmmgration Judge to all inmmgration

judges and court adm nistrators rem nding themthat inmgration

hearings are to be closed to the public. See Pls.” Mdt., Ex. 57.

5. Total Nunbers of Detainees

Finally, DOJ has w thheld the total nunber of individuals
arrested and detained in connection with its September 11
i nvestigation.’

1. STANDARD OF REVI EW

Summary j udgnment will be granted when t he pl eadi ngs, depositions,
answers tointerrogatories and adm ssions onfile, together withthe
affidavits, if any, showthat there is no genuine issue as to any
mat eri al fact and that the noving partyisentitledtojudgnent as a

matter of law. Fed. R Civ. P. 56(c).

" On Novenber 5, 2001, DQJ indicated that 1,182 people had
been detained. On Novenber 8, 2001, DQOJ announced that it
woul d no | onger provide a running total of all individuals
detained in connection with the investigation, but only of
t hose charged with federal crinmes or immgration violations,
and that it would only release information on the nunber of
det ai nees currently in custody, and not the total nunber
detained in the course of the investigation. See Pls.’ Mot.
at 4, Ex. 19.
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I n FO A cases, the Court may grant sunmary j udgnment on t he basi s
of governnent affidavits or decl arati ons that expl ai n why request ed
information falls withina clainedexenption, aslong as the affidavits
or declarations are sufficiently detail ed, non-conclusory, and submtted
i ngoodfaith, and as long as a plaintiff has no significant basis for

questioningtheir reliability. Glandv. A 607 F.2d 339, 352 (D. C

Gr. 1978); see also Coastal States Gas Corp. v. United States Dep’t of

Energy, 617 F. 2d 854, 861 (D.C. Gr. 1980). In determ ni ng whet her t he
gover nment may properly w thhol d request ed i nformati on under any of
FO A’ s exenptions, thedistrict court conducts ade novo revi ewof the
governnment’s decision. 5 U S.C. § 552(a)(4)(B).
[11. ANALYSIS

As of this noment, the public does not know how many persons
t he Governnment has arrested and detai ned as part of its Septenber
11 investigation; nor does it know who nost of them are, where
t hey are, whether they are represented by counsel, and if so, who
their counsel are. Plaintiffs rely on FOA, as well as the First
Amendnment and common |aw, to obtain this information.

The fundamental purpose of FOA is to lift the veil of

“secrecy in government.” Reporters Committee, 489 U. S. at 772-

773 (internal citations omtted). To that end, FO A is designed
to "*open[ ] up the workings of governnment to public scrutiny "

t hrough the disclosure of government records. McGehee v. CIA,
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697 F.2d 1095, 1108 (D.C. Cir. 1983)(internal citation omtted).

In order to acconplish that goal, the Act mandates “full agency

di sclosure wunless information is exenpted wunder clearly
del i neated statutory | anguage.” Reporters Commttee, 489 U. S. at
773 (enphasis added). 1In short, the Governnment bears the burden
of proving why information should not be disclosed to the
public.

The Government invokes Exenptions 7A, 7C and 7F of FO A,
which protect from disclosure any records or information
“conpiled for | aw enforcenent purposes” whenever disclosure:

(A) could reasonably be expected to interfere wth

enforcenent proceedings,...(C) could reasonably be
expected to constitute an unwarranted invasion of
per sonal privacy,...or (F) could reasonably be

expected to endanger the life or physical safety of
any i ndivi dual .

5 US.C 8§ 552(b)(7)(A), (©, (F). Defendant also relies on
Exenption 3 towithholdthe identities of the material w tnesses.
That exenption pernmts the Governnent to withhold information
that is protected by federal statute.

Before turning to the nerits of these exenptions, the Court
observes prelimnarily that both parties have argued this case as

if it were an “all or nothing” disclosure decision. The
Government’s main affidavits, for exanple, treat Plaintiffs’
request for the detainees’ names, their arrest and detention

hi story, and their [|awers’ names, as if it were an
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undi fferentiated body of information. FO A, however, requires a
court to conduct a particularized and focused inquiry for each
di screte category of informati on withheld by the Government. See

generally Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973); Manna

v. United States Dep’t of Justice, 51 F.3d 1158, 1163 (3¢ Cir.

1995). The Court therefore will exam ne whet her the Governnent’s
FO A rationales support its wthholding for each separate
category of information in issue.

As explained below, the Court concludes that: (1) the
Government nust release the identities of all individuals
det ai ned during the course of its Septenber 11 investigation. To
the extent that the Governnent contends certain material w tness
identities are sealed by court order, it nmust submt such orders
for in _camera inspection or provide supplenmental affidavits
clarifying the nature of those orders; (2) the Government has
properly withheld the dates and | ocations of arrest, detention
and rel ease; (3) the Government nmust disclose the identities of
counsel representing those detained; and (4) the Government has
conducted an inadequate search with respect to its policy

directives and nust conduct an additional search of its records.

A. The Governnent Must Di scl ose the Names of The
Det ai nees.
1. The Governnent Cannot Wthhold the Nanes of

13



t he Det ai nees Under Exenption 7A.8

The Governnent devotes nost of its briefing to FOA
Exenption 7A, which protects from disclosure any information
“conpiled for law enforcenent purposes” whenever it *“could
reasonabl y be expected to interfere with enf or cement
proceedi ngs...”?®

The Governnment affidavits provide three rationales in
support of Exenption 7A. First, the detainees may be
“know edgeabl e witnesses,” and disclosure of their names could
“deter them from cooperating. . . once they are released from
cust ody and i mpair t heir usef ul ness to the ongoi ng
i nvestigation.” Reynolds Decl. 1Y 14-15; see al so Supp. Reynol ds
Decl. ¢ 6 In particular, the Governnent worries that upon

| earning that their nenbers have been detained, “terrorist

8Bef ore considering whether the subparts of Exenption 7
apply, a court nmust find that the information at issue was
“conpiled for | aw enforcenent purposes.” There is no question
that the Governnent’s affidavits establish that the
i nformation sought in this case was gathered expressly for the
legitimate | aw enforcenment purpose of investigating the
Septenber 11, 2001 terrorist attacks. See Declaration of Dale
L. Watson (“Watson Decl.”) 11 2-7. (attached as Ex. 7 to
Def.’s Reply); Reynolds Decl. T 2-4.

°Al t hough typically there nust be a pending or a specific
“concrete prospective |aw enforcenment proceedi ng” at issue,
see Carson v. U S. Dep’'t of Justice, 631 F.2d 1008, 1018 (D.C.
Cir. 1980), Exenption 7A has al so been extended to protect
information related to ongoing investigations likely to | ead
to such proceedings, as in this case. See Bevis v. Dep't of
State, 801 F.2d 1386 (D.C. Cir. 1986).
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organi zations. . . mmy refuse to deal further with [the
detainees],” or my threaten them thereby “elimnat[ing]
val uabl e sources of information.” 1d.

Second, “releasing the names of the detainees who may be
associated with terrorism..wuld reveal the direction and
progress of the investigations by identifying where DQJ is
focusing its efforts.” Reynol ds Decl. ¢ 16. This could
“allow terrorist organizations to map the progress of the
i nvestigation and thereby develop the means to inpede them”

Reynol ds Decl.  16; Suppl. Reynolds Decl. | 6; Watson Decl. { 15

Finally, “public release of nanmes...could allow terrorist
organi zations and others to interfere with the pending
proceedi ngs by creating false or m sl eadi ng evidence.” Reynolds

Decl. 1 17.

a. The Gover nnent Has Fail ed to Denponstrate that
Di scl osure Coul d Deter Cooperation.

The Government’s first rationale — that disclosure wll
det er cooperati on because terrorist groups will intimdate or cut
off contact with the detainees -- is unpersuasive for severa
reasons.

First, it assunmes terrorist groups do not already know t hat

their cell nmenbers have been detained. The Governnent has
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enphasi zed that the detainees are entitled to inform whomever
they want of their detention. G ven this option of “self-
di scl osure”, and given that nore than 10 nont hs have passed si nce
Septenber 11, it is inplausible that terrorist groups would not
have figured out whether their nenmbers have been detained.
Def endant has offered no reason to believe that terrorist groups
woul d not know of the detentions.

Second, the Governnment’'s rationale is contradicted by its
own extensive disclosures. The Governnent has rel eased t he nanes
of individuals it has identified as nenbers of al Qaeda or
connected to that organization.? See Pl s.’ Suppl enenta
Menmor andum at  1-4. Mor eover, at |east 26 individuals held on
mat eri al witness warrants have been publicly identified, and the
identities of others held on immgration charges have been
di scl osed, sone reportedly by the Governnment. 1d; see also Pls.’

Reply at 16, n.24. The Governnment does not explain why its

1t has arrested |ssaya Nombo on inm gration charges
after a letter congratulating himon obtaining his pilot’s
i cense was di scovered in a cave in Afghanistan. 1d. It
announced that it had captured Jose Padilla and was hol di ng
himas a material witness after a |l ead from Abu Zabaydah; M.
Padi |l a was thought to be building a “dirty bonmb” in the
United States. 1d. Most recently, it announced that it was
hol di ng Mohanmad Mansur Jabarah on a material w tness warrant,
after arrested in connection with a terrorist plot in
Si ngapore, and that he was providing valuable informtion
regarding Al Qaeda’ s operations. See generally, WIlIliam
Rashbaum Captured Qaeda Menber G ves Details on Goup’s
Operations, N. Y. Tines, July 27, 2002, at AS8.
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concerns about cooperation apply with respect to sone det ai nees,
but not to other detainees whose identities have been di scl osed.

Cf. Lederman v. United States, 291 F.3d 36, 43 (D.C. Cir. May 31,

2002) (rejecting governnment’s professed security concerns about
persons engaged in First Anendnent activity on Capitol Hill in
light of its denonstrated |ack of security concerns about
tourists and pedestrians in sane area).

Third, the Governnment has not nmet its burden of establishing
a “rational |ink” between the harnms alleged and disclosure.

Crooker v. Bureau of Al cohol., Tobacco and Firearns, 789 F.2d 64,

67 (D.C. Cir. 1986). Obviously, the release of names woul d not
deter cooperation or prevent detainees from providing val uabl e
information to the Governnent unl ess those detained actually had
some pre-existing link to or know edge of terrorist activity.
The Governnment affidavits assume, but wutterly fail to
denonstrate, the existence of this |ink. The affidavits nowhere
declare that some or all of the detainees have connections to
terrorism Nor do they provide facts that would permt the Court
to infer links to terrorism For exanple, the Governnent has
provi ded no i nformati on on the standard used to arrest and detain

individuals initially.?! Nor has it provided a genera

1 Wth respect to the I NS detai nees, Defendant states
only that “these individuals were originally questioned
because there were indications that they m ght have
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description of evidence that it obtained confirm ng any initial
suspicions of links to terrorism I ndeed, when asked by the
Court during the Motions Hearing to explain the standard used to
arrest the detainees, or otherwise to substantiate the purported
connection to terrorism the Governnment was unable to answer.
See Mbt. Hearing Tr. 24:17-18 ("Your Honor, | don’t have that
information. . .7).

The Governnment’s only response is that it cannot “rule out”
possi bl e connections to terrorism for every detainee, and that
“dire consequences. . .would flow from even one unnecessary
di scl osure.” Def.s Reply at 8, 15-17. The Governnent’s
response is flawed legally and factually.

Legally, it turns FOA s presunption of disclosure on its
head, requiring Plaintiffs to prove the absence of what the
Governnent nmust show affirmatively in order to withhold the
names. 5 US.C. 8 552 (a)(4)(B)(“burden is on the agency to
sustain” its decision to withhold information). Factually, the
record shows that the Government has “ruled out” links to
terrorismfor hundreds of detainees. Only 74 of the original 751

I NS detainees remain in custody. The remainder, sonme 677, have

connections with, or possess information pertaining to,
terrorist activity against the United States.” Reynolds Decl.
1 10; Watson Decl. { 8.
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ei ther been released or deported. Not one of these has been
charged with terrorist activity.'> See Def.’s Response to the
Court’s Order of May 31, 2002; Def.’s Mdt., Ex. 6.

Therefore, in the absence of an allegation of “reasonable
specificity” that detainees have a connection to terrorism the
Governnent’ s concern that disclosure woul d deter cooperation and

impair its investigation is pure speculation, and, with respect

21 ndeed, the Government’s rationale that disclosure
woul d deter the INS detainees from cooperating is also not
supported by the case law. Nearly every relevant Exenption 7A
case has involved actual w tnesses or informants in an ongoi ng
or “concrete prospective |aw enforcenent proceeding.” Bevis,
801 F.2d at 1389 (in case involving files related to the FBI’'s
i nvestigation of Anericans nurdered in El Sal vador, “concrete
prospective | aw enforcenent proceedi ng” found because nunerous
convictions had recently been obtai ned and because nany nore
suspects identified in FBI files); N.L.R B. v. Robbins Tire,
437 U. S. 214, 239 (1978)(witness statenents in pending unfair
| abor practice proceedi ngs exenpt until conpletion of NLRB
heari ng because “enployers or...unions will coerce or
intimdate enployees and others who have given statenents, in
an effort to make them change their testinony”); Alyeska
Pi peline Service Conpany v. U.S. Environmental Protection
Agency, 856 F.2d 309, 357 (D.C. Cir. 1988)(disclosure of
documents pertaining to investigation of corporation that
reveal ed which enpl oyees had supplied the docunents could
“subject themto potential reprisals and deter them from
providing further information to EPA").

The Government affidavits offer no evidence that the INS
det ai nees are actual wtnesses or informants in any pendi ng or
concrete prospective proceeding. Moreover, the Court has
uncovered no FO A case that would permt the Governnent to do
what it wants to do here: withhold information sinply because
of the possibility, however renote, that the detainees (even
t hose who have been rel eased) have information that m ght, at
a |ater date, aid the Governnment’s intelligence gathering and
| aw enf orcement efforts.
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to the INS detainees, is actually belied by the record. Canpbell

v. Department of Justice, 164 F.3d 20, 30 (D.C. GCir.

1998) (specul ati ve or concl usory affidavits do not support sumrmary
j udgnent) .

b. The Gover nnent Has Fail ed to Denponstrate that
Di scl osure of Names Could Enable Terrori st
Groups to Map Its Investigation

The Government’s second of three rationales for why
di scl osure could “interfere with enforcenment proceedi ngs” under
Exenption 7A is that terrorists mght “map the progress of the
i nvestigation, and . . . develop the neans to inpede it.”
Reynol ds Decl.  16. Specifically, the Governnent advances a so-
called “nmosaic theory,” and argues that no informati on nay be
di scl osed because “bits and pieces of information that may appear
i nnocuous in isolation, when assim|ated with other informtion.

will allow the organization to build a picture of the
i nvestigation and to thwart the governnent’s attenpts to
I nvestigate and prevent terrorism?” Watson Decl. § 12.
Defendant’s reliance on the nosaic theory to wthhold the
det ai nees’ nanes is m splaced for several reasons.

First, there is simply no existing precedent applying the
nosai c theory to Exenption 7. MWhat little precedent does exi st
applies to Exenption 1 cases, not Exenption 7 cases. See, e.q.

Abbotts v. Nucl ear Requl atory Conmm ssion, 766 F.2d 604 (D.C. Cir.
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1985). Exenption 1 protects nmatters that are “specifically
aut hori zed under criteria established by an Executive order to be
kept secret in the interest of the national defense or foreign
policy.” 5 US.C. 8§ 552(b)(1). Exenption 1 cases receive
consi derable deference from the courts, which nmust give
“substantial weight” to agency affidavits on national defense and

foreign policy issues. King v. Departnment of Justice, 830 F.2d

210, 217 (D.C. Cir. 1987).% Significantly, the Government does
not rely on Exenption 1 in this case.

Second, application of the nosaic theory would essentially
turn 7A into an exenption dragnet, as it would permt the
Governnment to | unp together all information related to an ongoi ng
governnment i nvestigation and withhold it sol ely because i nnocuous
parts of data m ght be pieced together by terrorist groups. This
result is contrary to well-settled Exenption 7A case | aw.

Exenption 7A does not authorize *“blanket exenptions” for

“all records relating to an ongoing investigation” or “nerely

BDefendant relies primarily on Halperin v. CIA 629 F.2d
144 (D.C. Cir. 1980), and Halkin v. Helms, 598 F.2d 1 (D.C
Cir. 1989). Neither is a FO A case, and both invol ved
security issues not alleged herein. Halperin involved
interpretation of the National Security Act of 1947, 50 U.S.C
8§ 403(d)(3), and Halkin addressed the “state secrets
privilege,” which according to our Circuit, “heads the list”
of various privileges. Halkin, 598 F.2d at 8. In these
contexts, as opposed to the Exenption 7 context, courts nust
accord “utnost deference” to executive assertions of privilege

upon grounds of mlitary or diplomatic secrets. 1d. at 9.
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because [such information] relates to a pending investigation.”

Canpbell v. Departnent of Health and Human Services, 682 F. 2d

256, 259, 262 (D.C. Cir. 1982); see also Crooker, 789 F.2d at 66-

67. Rat her, the Governnment nust divide the wundisclosed
information into “categories that are sufficiently distinct to
allow a court to grasp ‘how each...category of [information] if
di scl osed, would interfere with the investigation.’”” Bevis, 201
F. 2d at 1389 (D.C. Cir. 1986)(internal citations omtted).
Application of the npbsaic theory would allow the Government to
sidestep this Exenption 7A requirenent.

Finally, the key Governnent affidavit on the npbsaic theory
was not even prepared for this case, but rather is a copy of the
affidavit prepared for an unrelated case filed in the Eastern

District of M chigan.? See generally Watson Decl. That

affidavit discusses the potential risks of opening deportation

heari ngs and disclosing evidence, not disclosing identities.?®

“In that case, the district court granted a prelimnary
i njunction ordering the opening of the deportation proceedi ngs
of one of the detainees. See Detroit Free Press v. Ashcroft,
195 F. Supp. 2d 937 (E.D. Mch. Apr. 3, 2002). The Court of
Appeals for the Sixth Circuit denied the Governnment’s request
for a stay of the prelimnary injunction. See Detroit Free
Press v. Ashcroft, No. 02-1437, 2002 WL 1332836 (6'" Cir. Apr.
18, 2002).

% Those paragraphs that nmention identities refer to a
narrow subset of INS detainees. As of June 11, 2002, only 74
det ai nees remai ned in custody on INS violations; the rest have
been cl eared of wongdoi ng and rel eased, or deported.
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Virtually all of the evidence discussed in the affidavit is
i nformation not in issue in this case, such as how or when a
gi ven detainee entered the country or what the detainees have
told the Governnment about the operations of terrorist cells. See
Wat son Decl. 17 12-13.

For these reasons, the Court concludes that the npsaic
t heory cannot justify the Governnent’s whol esal e wit hhol di ng of

namnes.

C. The Government Has Fail ed to Denonstrate that
Di scl osure of Names Could Enable Terrorist
Goups to Create False and M sleading
Evi dence.

The third and final rationale the Governnment offers in
support of the 7A withhol dings of identities is that disclosure
could “interfere with pendi ng proceedi ngs” by “creating fal se or
m sl eadi ng evi dence.” The Governnment’s only supporting affidavit

on the subject is the Reynolds Decl aration, *® which contains one

concl usory sentence, and totally fails to explain howdisclosure

® Nor is the Watson Declaration of help to the
Governnment, as it too fails to discuss how discl osure of
identities could result in evidence tanpering. The
declaration is limted to explaining how evidence concerning
terrorist connections reveal ed during deportation hearings of
certain INS detainees could |l ead to evidence tanpering. See
Wat son Decl. § 16 (“For exanmple, if evidence is disclosed that
a particul ar detainee has funded a terrorist organization
t hrough a particular method or schene, and the United States
is now aware of that schenme, other individuals may destroy
evi dence of funding that organization.”). This kind of
information is not at issue in this case.

23



of names per se would lead to the creation of false evidence.
See Reynol ds Decl. § 17. Nor is it apparent to the Court how
release of only the names could possibly lead to evidence
t anperi ng.

For all the foregoing reasons, the Court finds that none of
t he Governnment’s three rational es supports its wi thhol di ng of the

det ai nees’ nanes under Exenption 7A.

2. The Governnment Cannot Rely on Exenptions 7C and 7F
to Wthhold the Identities of the Detainees.

The Governnment also relies on Exenptions 7C and 7F, arguing
t hat the detai nees’ privacy interests and personal safety require
that the names not be disclosed.

Wth respect to Exenption 7C, the Governnent argues that
the detainees have a “substantial privacy interest” and that
“release of their names ...would forever connect them to the
Septenber 11 attacks...caus[ing] [] enbarrassnent, humliation,
ri sk of retaliation, harassment and possi bly even physical harm?”
Reynol ds Decl. { 19.

There is no question that there is a substantial privacy
I nterest in not being associated with alleged crimnal activity.

See, e.qg., Stern v. FBI, 737 F.2d 84, 92 (D.C. Cir. 1984).

However, Exemption 7C does not provide bl anket protection to all

information that could invade personal privacy. | ndeed, if
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privacy concerns alone were sufficient, the Governnment could
arrest and jail any person accused of a heinous crinme and refuse
to reveal his or her name to the public.

I nstead, Exenption 7C requires a balancing of the “public
i nt er est in disclosure” agai nst the “privacy interests
inmplicated” so that only information “constitut[ing] an

unwarranted invasion” of privacy will be withheld. 5 U S.C 8§

552(b)(7)(C)(enmphasis added); Stern, 737 F.2d at 92. The
public’s interest in disclosure lies in “open[ing] agency action
to the Ilight of public scrutiny” and revealing what the

“Governnment is up to.” Reporters Committee, 489 U S. at 772;

Safecard Services, Inc. v. SEC 926 F.2d 1197, 1206 (D.C. Cir.

1991) (evi dence of government m sconduct cannot be wi thhel d under
70) .

The federal Government’s power to arrest and  hold
i ndi viduals is an extraordi nary one. Here, the Governnent has
used its arrest power to detain individuals as part of an
i nvestigation that is wdespread in its scope and secrecy.
Plaintiffs voice grave concerns about the abuse of this power,
ranging from denial of the right to counsel and consul ar
notification, to discrimnatory and arbitrary detention, to the

failure to file charges for prolonged periods of detention, to
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m streat ment of detainees in custody.! See Pls.’s Reply at 11-
13; Pls.” Mt. at 20-32. The concerns are sufficiently
substantial that DQJ’'s O fice of the Inspector General has
initiated an i nvestigation into the Governnent’s treatnment of the
det ai nees. See Def.’s Reply at 22, n. 10. Unquesti onably, the
public’s interest in learning the identities of those arrested
and detained is essential to verifying whether the Governnent is
operating within the bounds of the |aw

However, it nust be acknow edged that concern about the
privacy and the safety of the detai nees—both in this country and
abroad--is not wthout nmerit. Specifically, with respect to

Exenption 7F, the Governnment states that *“revealing the

YThe Governnment disnm sses nost of this evidence as
unsubstanti ated hearsay. Plaintiffs have not only offered
numer ous nedi a reports docunenting abuses, but also first-hand
accounts given to Congress, the media, and human rights
groups, including Amesty International. See Pls.’” Mt., EX.
56 (“Testinmony of Gerald H GColdstein, Esq. before the
Committee on the Judiciary of the United States Senate, Dec.

4, 2001) at 1-3; Ex. 32 (“Testinony of M chael Boyle, Esg.
before the Commttee on the Judiciary of the United States
Senate, Decenber 4, 2001) pp. 4-5; 3; see also Amesty

I nternational’s Concerns Regardi ng Post Septenmber 11
Detentions in the USA (Al Report)(March 14, 2002), avail able
at <http://ww. ammesty-

usa.org/usacrisis/9.11. detentions2. pdf> In addition, three
of the INS detainees who were deported have now filed | awsuits
outlining the abuses. See Conplaint filed on April 17, 2002
in Turkmen v. Ashcroft,02-CV-02307-JG (E.D.N. Y 2002),
avai l abl e at <http://news.findl aw. com hdocts/docs/terrorisnp;
Cf. United States v. Awadall ah, 202 F. Supp 2d. 55, 61
(S.D.N. Y. January 31, 2002).
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identities could subject them to physical danger both in the

United States and in their home countries.” Reynolds Decl. T 37.

Therefore, in view of the detainees interests in privacy
and | egiti mate concerns about their personal safety, and in view
of the Court’s obligation to balance the privacy interests
agai nst the public’s interest, the Court concludes that detai nees
wi shing to keep their nane confidential may “opt out” of public
di scl osure by submtting to the Governnent a signed statenment
requesting that their identities remain confidential. For al
ot her detainees, Exenptions 7C and 7F do not justify the
Governnment’ s wi t hhol di ng of nanes.

3. The Governnent Cannot Rely on Exenption 3 to
Wthhold the Identities of Material Wtnesses.

Exenption 3 exenpts from disclosure information that is
protected by any federal statute. The Governnent argues that
Fed. R Crim P. 6(e)(2) and (e)(6), which are federal |aws that
mandat e secrecy in grand jury proceedi ngs, bar disclosure under
Exenpti on 3.

As an initial mtter, the Court observes that the
Governnent’s treatnment of material witness information is deeply
troubling. A person apprehended as a material witness is not

accused of any crinme but, instead, has been arrested because it

27



is believed that his or her “testinmony is material in a crimnal

proceeding.” 18 U.S.C. § 3144. Furthernore, such person may
only be detained until “testinony can adequately be secured by
deposition,” after which he or she nust be released. Ld.

Nevert hel ess, the Governnent has kept secret virtually everything
about these individuals, including the nunber of people arrested
and detained, as well as their identities. The public has no
| dea whether there are 40, 400, or possibly nore people in
detention on material w tness warrants.

The Governnment’s reliance on grand jury secrecy rules to
justify wthholding the identities of material w tnesses is
fundanentally wong as a matter of law. First, onits face, Fed.
R Crim P. 6(e) does not bar disclosure of the identities of
persons detained as material witnesses. Fed. R Crim P. 6(e)(2)
prohibits disclosure of “matters occurring before the grand
jury.” Fed. R Crim P. 6(e)(6) provides that “records, orders
and subpoenas relating to grand jury proceedi ngs shall be kept
under seal to the extent and for such tinme as is necessary to
prevent disclosure of matters occurring before a grand jury.”

Second, Plaintiffs have asked for the identities of those
held on material witness warrants. They have not asked for the
identities of grand jury witnesses. Nor is there necessarily an

overl ap between the two. |In fact, the material wtness statute
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itself refers to crim nal proceedings generally; it says nothing
about grand jury proceedings. See 18 U. S.C. 8 3144 (referring
generically to persons whose “testinony . . . is material in a
crimnal proceeding”). To the extent that there mght be
overlap, the Governnent <can reveal the names of nmaterial
w tnesses without revealing any i nformation about their status as
grand jury w tnesses.®

Third, the affidavits do not establish that those held as
materi al witnesses are in fact grand jury witnesses. There is no
indication in the Governnent affidavits that the mteri al
wi t nesses have testified before a grand jury, are scheduled to

testify before a grand jury, or have been subpoenaed or otherw se

8 Moreover, the Governnent cannot “inmunize” identities
from di scl osure by publicizing the Iink between grand jury
wi tnesses and material witnesses. See Washington Post Co. V.
Departnent of Justice, 863 F.2d 96, 100 (D.C. Cir. 1988)(“the
docunment itself nust reveal the inner workings [of the grand
jury]; the governnent cannot immunize a docunent by
publicizing the link”). Indeed, any “information...[which
can] be revealed in such a manner that its revel ati on woul d
not elucidate the inner workings of the grand jury” is not
exenpted. Senate of Puerto Rico v. Dep’'t of Justice, 823 F.2d
574, 582 (D.C. Cir. 1987). Oherw se, the Government coul d
“shield ...information frompublic view. ..by the sinple
expedi ent of presenting it to the grand jury.” |d.

Aside fromits own identification of some of these
i ndi vidual s as possible grand jury witnesses at the tine of
their arrest, see Second Supp. Reynolds Decl. { 4 (attached to
Def.’s Reply, Ex. 10), the Governnent has drawn absolutely no
connecti on between disclosure of the names of those detained
and a protected aspect of a specific or pending grand jury
i nvestigation. 1d.
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ordered to testify.?® In fact, it is publicly known that at
| east eight, possibly nmore, material wtnesses who were
apprehended as potential grand jury witnesses were rel eased and
never testified before a grand jury. See Pls.” Reply at 17, n.
25.

Finally, the identities of at |east 26 individuals who have
been hel d on material wi tness warrants have al ready been publicly
di scl osed. See Pls.” Reply at 16-17. The Governnent’s own
announcenents of the identities of material w tnesses undercuts

their reliance on Fed. R CrimP. 6(e). See In re Petition of

Craig, 131 F.3d 99, 107 (2d Cir. 1997) ("[T]he extent to which
the grand jury material [is]. . . public is clearly relevant
because even partial previous disclosure often undercuts nmany of

the reasons for secrecy."); see In re: SEALED CASE NO. 99-3091

192 F.3d 995 (D.C. Cir. 1999)(nanme of grand jury w tness not
covered by Rule 6(e) because identity as a witness was publicly

known) .

¥ The Second Suppl enental Declaration of James Reynol ds
is the only declaration to nmention this issue: “each of these
warrants was issued to procure a witness' s testinony before a
grand jury.” Second Supp. Reynolds Decl. T 4. This statenent,
however, does not establish that the detained w tnesses have
actually testified before a grand jury or are even schedul ed
to testify. It says only that at the time of their arrest
shortly after Septenber 11, there was the possibility that
they would at sone |later point be grand jury w tnesses.
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Accordingly, for the foregoing reasons, the Governnent has
not net its burden of showi ng that di sclosure of materi al w tness
identities would reveal sonme “secret aspect of the grand jury’s
i nvestigation” and nmay therefore not rely on R 6(e) and
Exenption 3 to justify its across-the-board w thholding of the

names of all material w tnesses.
4. The Government Cannot Rely on Sealing Orders
to Wthhold the Identities of WMaterial

Wt nesses. 20
The Government’s final argunent in support of its decision
to withhold identities is that certain federal court orders

prohibit it fromreleasing the identities of sone, if not al

materi al witnesses. The Second Suppl enment al Reynol ds Decl arati on
states: “the foregoing material wi tness warrants are governed by
court orders prohibiting the government from releasing any
i nformati on about these proceedi ngs. The exact | anguage of these
orders varies but the Departnent of Justice interprets such
orders to protect from disclosure not only the contents of the
warrants but the very fact of the existence of the warrants.”

See Second Supp. Dec. | 6.

The neaning of this statenment is unclear. For exanple, does

©®The Governnent contends there is only one seal ed case
anong the detainees facing crimnal charges. See Def.’s
Response to this Court’s Order of May 31, 2002. The
Governnment properly withheld the identity of this detainee.

31



it mean that: (1) each federal court that issued a material
w tness warrant al so i ssued a separate sealing order with respect
to such witness; (2) courts in crimnal cases in which materi al
wi t nesses have testified have seal ed those proceedings; or (3)
DOJ is interpreting material w tness warrants thenselves as
seal ing orders sinply because it believed that those individuals
could be grand jury witnesses in the future? Conpare Reynol ds
Decl. ¥ 32 (“The United States District Courts before which the
material w tnesses have appeared have issued sealing orders
prohi biting the governnment fromrel easing any information about
t hese proceedings.”), wth Def.’s Reply at 33 (“A material
wi tness warrant is issued by a court and therefore qualifies as
an ‘order’ required to remain under seal [pursuant to Fed. R
Ctim P. 6(e)]”).

Wt hout further clarification of the court orders referred
to, this Court cannot ascertain whether Defendant has properly
withheld the identities of material w tnesses on this ground.

Accordingly, insofar as the Government is relying on court
orders, it may either submt those orders in canera or provide a
suppl enmental affidavit explaining the nature and | egal basis for
t hese seal ing orders.

B. The Governnment Has Properly Wthheld the Dates and
Locati ons of Arrest, Detention, and Rel ease.
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Wth respect to the dates and |ocations of arrest,
detention, and release, the Court finds that the record is
sufficient to support the Governnent’s w thholding under
Exenpti ons 7A and 7F.

First, with respect to Exenption 7A, the Governnment has
argued that detailed information of this nature could interfere
with the investigation because it would “informorgani zati ons of
routes of investigation that were followed but eventually
abandoned....could provide insights into the past and current
strategies and tactics of | awenforcenment agenci es conducting the
i nvestigation.” Supp. Reynolds Decl. | 6.

Def endant has enphasi zed that dates and | ocati ons woul d be
particul arly val uabl e to anyone attenpting to discern patterns in
the Governnment’s investigation and strategy. For exanple, the
Governnent states that “revealing that in a certain city, on a
certain date, a certain nunber of people were detained, could be
extremely useful information to terrorist organizations.”
Motions Hearing Tr. at 27:14-17; 1d. at 16:22-25 ("Your Honor,
even with those particular [public] indictnments, the dates that
the individuals were detained, the |ocations at which they were
arrested, things of that nature, we have not provided because
that is information that would fit into the nmosaic.”).

Second, the Governnent has enphasized that disclosure of
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| ocati ons would place the “life or physical safety” of nany
people at risk because it wuld mke detention facilities
vul nerable to retaliatory attacks, and “place at risk not only []
det ai nees, but the facilities thenselves and their enployees.”
Reynol ds Decl. | 37.

Accordingly, in the absence of any contrary evi dence, or any
reason to discredit the Governnment’s representations regarding
this information, the Court finds that the dates and | ocati ons of

arrest, detention, and rel ease were properly wthheld.

C. The Gover nnent Must Di sclose the ldentities of the
Det ai nees’ Attorneys.

The Government has wi thheld the identities of counsel for
t he detai nees held on inm gration violations and material w tness
warrants under Exenptions 7A, 7C, and 7F.

Wth respect to 7A, the Governnent’s affidavits are facially
insufficient. The only justification the Government offers is
the foll owi ng conclusory comment: “the rationale that underlies
t he wi t hhol di ng of the names of the detainees simlarly supports
t he non-di scl osure of their |awers’ identities.” Reynolds Decl.
1 18. Since the Court has rejected the 7A rational es as applied
to the detainees’ identities, those rationales will obviously not
support the Governnent’s wthholding of the attorneys’

identities.
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Wth respect to Exenptions 7C and 7F, the Governnent asserts
that if the attorneys’ identities are revealed, they could be
subj ect to professional hum liation or physical harm(either from
angry citizens or fromterrorist organizations).? See Reynol ds
Decl . 19 25, 38.

First, it is worth noting that |awers are a hardy brand of
professionals. The | egal profession has a | ong and nobl e history
of fighting for the civil liberties and civil rights of unpopul ar
i ndi vidual s and political causes, ranging fromtheir advocacy on
behal f of WA dissidents, to their resistance to MCarthy era
abuses, to the defense of persons accused of heinous capital
crimes.

Second, Defendant’s rationale erroneously assunmes that
| awyers, |ike suspects or defendants, have an expectation of

anonymty; they do not. Nor has the Governnent offered any

LSpecifically, with respect to 7C, Defendant states that:
“t he overwhel mi ng grief and anger felt by the Anerican people
could be directed at these attorneys even nore strongly than

at the detainees thenselves.” Reynolds Decl. § 25. 1In
addition, “[the attorneys] run the risk that they will be
subj ected to harassnent or retaliation.” [d. Y 26.

Simlarly with respect to 7F, Defendant states: “sone
m ght construe the attorneys as working against the interests
of the United States and seek to retaliate against them
Al so, nmenbers of terrorist organi zations may fear that
det ai nees are supplying their attorneys with too nuch
information and, |acking the ability to get at the detainees
while they are inprisoned, nmay instead choose to harmtheir
attorneys.” Reynolds Decl. § 38.
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contrary evidence or suggested that the | awyers representing the
det ai nees expected that their names would remain confidential.
In fact, the nanes of nmany | awers are already publicly known,
and there is nothing in the record to suggest that any of the
harms prophesi ed by the Government have occurred.

Third, the Governnent’'s recitation of harnms is totally
specul ative, with no factual basis. For exanpl e, Defendant
states that “some m ght construe the attorneys as wor ki ng agai nst
the interests of the United States” and therefore “seek to
retaliate.” Reynolds Decl. 1 25. Not only is there no evidence
of such retaliation, but the Governnent assunes, Ww thout any
support, that citizens do not understand the role of defense
| awyers in the Anerican system of justice.

For the foregoing reasons, the Court finds that Exenptions
7A, 7C, and 7F do not protect the identities of the attorneys.
Def endant nust therefore disclose the identities of the

det ai nees’ attorneys.

D. The Governnment Did Not Conduct an Adequate Search
for Docunents.

Finally, Plaintiffs challenge the adequacy of Defendant’s
search for docunments responsive to their request for “all policy
directives and guidance issued to officials about making public

statenments or disclosures” about the detainees or about “sealing
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judicial or immgration proceedings.” As noted earlier, the
Governnent released the follow ng two docunents in response to
Plaintiffs’ request: (1) a heavily redacted, two-page docunent
from DQJ entitled “draft talking points” for the Attorney
General; and (2) a nenorandum via electronic mail from Chief
| mm gration Judge M chael Creppy to “All Judges; Court

Adm ni strators” dated Septenber 21, 2001. Pls.’ Reply, Ex. 57.

““1t is elementary that an agency responding to a FOA
request nust conduct[] a search reasonably cal cul ated to uncover

all relevant docunents.’” Truitt v. Dep’t of State, 897 F. 2d

540, 542 (D.C. Cir. 1990) (i nternal citations omtted).
Affidavits attesting to the sufficiency of an agency’s search

must be detailed and non-concl usory. gl esby v. Dep’'t of the

Army, 920 F.2d 57, 68 (D.C. Cir. 1990).
Upon review of the affidavits submtted, it is clear that
t he Governnent has failed to satisfy its obligation to search in

a manner “reasonably cal cul ated to uncover” responsi ve docunents.

First, the affidavits indicate that the FBI did not conduct
any search at all, |let alone one that was “reasonably cal cul at ed”
to uncover responsive docunents. The FBI's declaration states

only that after “consultation [with M. Collingwod, an FBI
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Assistant Director], it was determ ned that the FBI did not have
docunments responsive to this part of plaintiffs’ FO A request.”
(enphasi s added). See Supp. Declaration of Scott A. Hodes, | 3
(attached as Ex. 9 to Def.’'s Reply). The decl aration says
not hi ng about whet her anyone within the FBI conducted a search;
nor does it provide an explanation as to why no search was
conduct ed.

Second, the declaration that purports to explain searches
conducted within other parts of the Departnent of Justice also
suffers frommaj or deficiencies. Although the agency declaration
i ndicates that three offices within DOJ conducted searches,
namely the Office of Information Privacy, the Ofice of the
Attorney General, and the Ofice of the Deputy Attorney General,
no details are provi ded about how these searches were perforned.

See Pustay Decl. 9T 1,6; see also Ogl esby, 920 F.2d at 68 (“A

reasonably detailed affidavit, setting forth the search terns and
the type of search performed, and averring that all files likely
to contain responsive materials. . . .were searched, is
necessary”). |Incredibly, the only item recovered within the
entire Departnent of Justice, was a two-page docunent, entitled
“draft talking points” for the use of the Attorney General. A
redacted copy was provided to Plaintiffs on January 11, 2002.

Third, the other docunent disclosed to Plaintiffs clearly
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i ndi cates the existence of earlier relevant docunments, none of
whi ch were disclosed. A nmenorandum from Chief |Inm gration Judge
M chael Creppy sent electronically to “All Judges; Court
Adm ni strators” dated Septenber 21, 2001 states that “as [ sonme of
the recipients] already know,” the Attorney GCeneral *“has
i mpl enented . . .procedures [that] require us . . . to close the
hearing[s] to the public, and to avoid discussing the case or
ot herwi se disclosing any information about the case to anyone
outside the Immgration Court.” See Pls.” Mdt., Ex. 57.
Def endant had an obligation, after discovery of this docunent, to
search for additional responsive information about those
“procedures”. Canpbell, 164 F.3d at 28 (an agency “nust revise
its assessnent of what is ‘reasonable’ in a particular case to
account for |eads that energe during its inquiry.”).

Finally, it is sinmply not credible that no other docunents
are responsive to Plaintiffs’ request. Sonmehow all United States
Attorneys Offices, all FBI offices, all INS offices, and all DQJ
offices throughout the United States were told that matters
related to those apprehended in connection with Septenber 11,
were to remain secret. How was this directive conmuni cated? The
Governnent never explains how w despread notification was
acconplished wi thout the use of a single docunent produced under

FO A
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For the foregoing reasons, the Court concludes that the
Governnment’s search for “all policy directives and guidance
issued to officials about making public statenments or
di scl osures” with respect to the detainees or about “sealing
judicial or immgration proceedings” was inadequate. The
Gover nment nust conduct anot her search.

To summari ze the Court’s FO A conclusions, the Court finds
that: (1) Exenptions 7 and 3 do not protect the identities of the
det ai nees fromdi scl osure. The Governnent nust therefore rel ease
within fifteen days a conprehensive list of nanes of those
i ndividuals it has arrested and detained in connection with its
I nvestigation into the events of Septenber 11, 2001 with two
exceptions. Wth respect to the court orders purportedly barring
di scl osure, the Governnent nust submt within fifteen days the
orders for in camera review or a supplenmental declaration. Any
det ai nee wishing to keep his or her nanme confidential my do so
by submitting a signed statement to the Government requesting
such confidentiality; (2) Exenptions 7A and 7F protect from
di scl osure the dates and |ocations of arrest, detention, and
rel ease of the detainees; (3) Exenptions 7A, 7C and 7F do not
protect the identities of any of the attorneys of the detainees.
The Governnent nust release within fifteen days the nanes of

t hose attorneys; and (4) the Governnent’s search with respect to
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policy directives and gui dance was i nadequat e. The Gover nment
must conduct an additional search for these docunents and file a

suppl enmental report with the Court within thirty days.

E. The First Amendnment and Common Law Do Not Entitle
Plaintiffs to the Remaining |Information.??

Plaintiffs also claimthat the First Amendment and conmmon
| aw entitle themto the dates and | ocati ons of arrest, detention
and rel ease.

It has long been recognized that the public has a First
Amendnent right of access to crimnal proceedings,? civil

proceedi ngs, ? and to “receive information and i deas” pertaining

21t nmust be noted that the parties devoted little
attention to these clains in their briefs.

#See Richmond Newspapers v. Virginia, 448 U. S. 555
(1980) (crimnal trial); dobe Newspaper Conpany v. Superior
Court, 457 U.S. 596 (1982)(sane); Press-Enterprise v. Superior
C., 478 U.S. 1 (1986) ("Press-Enterprise I1") (prelimnary
crim nal proceedings); Press-Enterprise v. Superior C., 464
U.S. 501 (1984) ("Press-Enterprise |I") (voir dire

pr oceedi ngs) .

24 Publicker Industries v. Cohen, 733 F.2d 1059, 1070 (3¢
Cir. 1984)(First Amendnent secures to the public and the press
a right of access to civil proceedi ngs because “a presunption
of openness inheres in civil trials as well as crini nal
trials. We [] conclude that the civil trial, like the crimna
trial, ‘plays a particular significant role in the functioning
of the judicial process and the governnent as a
whole.””)(internal citations omtted); Brown v. WIllianson
Tobacco v. FTC, 710 F.2d 1165, 1178 (6" Cir. 1983)(“The
Suprene Court’s analysis of the justifications for access to
the crimnal courtroomapply as well to the civil trial...The
concern of Justice Brennan that secrecy elimnates one of the
i nportant checks on the integrity of the system applies no
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to the conduct of public affairs. Kl ei ndi enst v. Mandel, 408

U S. 753, 762 (1972). This right derives fromthe core purpose
of the First Amendnent, which is to ensure "freedom of
comruni cation on mtters relating to the functioning of

government." Richnond Newspapers, Inc. 448 U.S. at 575.

However, the First Amendment is not coterm nous with FO A,
and it does not “mandate a right of access” to all “governnment

i nformation.” Richnond Newspapers 448 U.S. at 583, n.1 (Stevens,

J., concurring); Houchins v. KQED, 438 U.S. 1, 15 (1978). To

determ ne whether there is a 1t Amendnent right of access, the
Suprenme Court has relied upon two conpl enentary consi derations:
first, whether there is “a tradition of accessibility” or, in
other words, a historical presunption of access to such
i nformation; and second, whether access to the proceedi ngs or
records would contribute to the self-governing function and

further the denocratic process. Richnond Newspapers, 448 U.S. at

589 (Brennan and Marshall, JJ., concurring).
Appl ying these principles, the Court finds that while it may

be true that the fact of an individual’s arrest has al ways been

differently in a civil setting.”); cf. Press-Enterprise |, 464
U.S. at 516 ("the distinction between trials and ot her

official proceedings is not necessarily dispositive, or even
important, in evaluating the First Amendnent issues.")
(Stevens, J., concurring); Richnond Newspapers, 448 U.S. at
580, n. 17 ("historically both civil and crimnal trials have
been presunptively open”).
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public,? there is no argunent or record evidence supporting the
conclusion that “a tradition of accessibility” attaches to the
dates and | ocation of arrest, detention, or release.

Furthernore, Defendant has submtted several affidavits
establ i shing the exi stence of an i nportant governnental interest.
The information sought may be used to map the progress of the
Governnent’ s | aw enforcenent i nvestigation, and place at risk the
detention facilities as well as the physical safety of the
det ai nees and enpl oyees. See Supp. Reynolds Decl. T 6; Watson
Decl. § 12. Finally, Plaintiffs have not offered — and the Court
cannot discern — a “less restrictive” means of securing this
interest, other than to wthhold this information. d obe
Newspaper, 457 U.S. at 607-8.

2. Commpbn Law

Nor does the federal common | aw right of access to “inspect

and copy public records and docunents,” Nixon v. WAarner Conmm

Inc., 435 U 'S. 589, 597 (1978), permt release of this

i nformation. Even assumng this information can be considered
“public record,” the Court finds that the Government’s asserted

I nt er est in wthholding these particular categories of

®See Reporter’'s Conmittee 489 U.S. at 753 (police
bl otters are vastly different fromrap sheets because
“arrests, indictments, convictions, and sentences are public
events that are usually docunented in court records.”).
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i nformation greatly outweighs the public interest in obtaining
it.

The harms the Government forecasts are significant. At the
sane tinme, given that the identities of the detainees wll be
di scl osed, the Court sees no added benefit to the public interest
i n disclosure of the dates and | ocation of arrest and detention.
Plaintiffs have not indicated how the public interest would be
furthered by the additional disclosures of dates and | ocati ons of
arrest and detention.
| V. CONCLUSI ON

For the foregoing reasons, the Court grants in part and
denies in part Defendant’s Mtion for Summary Judgnent, and
grants in part and denies in part, Plaintiffs’ Mtion for Summary
Judgnent .

First, with respect to the identities of the detainees,
Defendant’s Mdtion is denied, and Plaintiffs’ Cross-Mtion is
granted. Defendant shall disclose within fifteen days the nanes
of those it has arrested and detained in connection with its
Septenber 11, 2001 terrorist investigation. Wth respect to
t hose detainees for whom the Governnment contends disclosure is
barred by court order, the Governnent nust submt the orders for
in canmera review or provide a supplenental declaration within

fifteen days. Furthernore, any detainee wishing to withhold his
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or her name from public disclosure can subnit a signed statenment
to the Governnment requesting confidentiality of their identity.
The Government shall provide seal ed copies of these statenents to
the Court in support of its disclosures to Plaintiffs.

Second, with respect to the dates of arrest, detention, and
release as well as the location of arrest and detention,
Def endant’s Motion for Sunmary Judgnment is granted, and
Plaintiffs’ Mdtion for Summary Judgnent i s deni ed. Defendant has
properly withheld this informati on under Exenptions 7A and 7F.
Neither the First Amendnent nor the common |aw right of access
entitles Plaintiffs to this information.

Third, with respect to the nanes of the detainees’ |awers,
Defendant’s Mdtion is denied, and Plaintiffs’ Mtion is granted.
Def endant shall disclose the nanes of the detainees’ attorneys
within fifteen days.

Finally, Defendant’s search for information in response to
Plaintiffs’ request for policy directives was inadequate.

Def endant nmust conduct a new search within thirty days.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

45



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CENTER FOR NATI ONAL SECURI TY
STUDI ES, et al., :

Pl aintiffs, :
V. : Civil Action No.
01-2500 (&KX
UNI TED STATES DEPARTMENT OF
JUSTI CE,
Def endant .
ORDER

The matter is before the Court on Defendant’s Mtion for
Summary Judgnent (“Def.’s Mot.”) and Plaintiffs’ Cross-notion for
Summary Judgnent (“Pls.” Mot.”). Upon consi deration of the
noti ons, oppositions, replies, the Mdtions Hearing held in this
matter on My 29, 2002, the amcus brief submtted by the
Washi ngton Legal Foundation, and the entire record herein, and
for the reasons stated in the acconpanyi ng Menorandum Opi ni on, it
I s hereby

ORDERED, that Plaintiffs’ Mtion is granted and Defendant’s
Motion is denied with respect to the identities of the detainees.
Def endant shall disclose within fifteen days the nanmes of those
It has arrested and detained in connection with its Septenber 11,
2001 terrorist investigation with the followi ng two exceptions.
Wth respect to the nanmes of detainees for whom the Governnent

contends court orders prohibit disclosure, the Governnment nust



submt those orders for in_ canmera review or provide a

suppl enmental declaration within fifteen days. Any det ai nee
wi shing to withhold his or her nanme from public disclosure can
submt a signed statement to the Governnent requesting
confidentiality of their identity. The Governnment shall provide
wthin fifteen days sealed copies of these statenents to the

Court in support of its disclosures to Plaintiffs; it is further

ORDERED, that wth respect to the dates of arrest,

detention, and release as well as the location of arrest and

detention, Defendant’s Motion is granted, and Plaintiffs’ Motion
i s denied. Def endant has properly withheld this information
under Exenptions 7A, 7C and 7F. Neither the First Amendnent nor
the common law right of access entitles Plaintiffs to this
information; it is further

ORDERED, that with respect to the names of the detainees’
| awyers, Defendant’s Motion is denied, and Plaintiffs’ Mdtionis
granted. Defendant shall disclose the names of the detainees’
attorneys within fifteen days; it is further

ORDERED, t hat Defendant’s search for information in response
to Plaintiffs’ request for policy directives was inadequate.

Def endant nust conduct a new search within thirty days.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE



