UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

NATURAL RESOURCES DEFENSE
COUNCI L

Plaintiff, )
V. : Civil Action No. 01-2545 (CK)

DEPARTMENT OF ENERGY,

Def endant .

MEMORANDUM: ORDER

This is a Freedomof Information Act (“FOA”) 5 U S.C. § 552
case in which Plaintiff Natural Resources Defense Council
(“NRDC") seeks records from the Defendant Departnent of Energy
(“DOE”) related to the conposition, activities, and operation of
the Vice-President’s National Energy Policy Devel opment G oup
(“NEPDG or “Energy Task Force”). Plaintiff has filed an
Expedited Modtion for Rel ease of Responsive Records and for a
Vaughn | ndex. Upon consideration of the ©Motion, t he
governnment’s Opposition, the Reply, and the declarations
submtted by both parties, the Court concludes that the Mtion
shoul d be granted, albeit with sonmewhat nore generous deadlines
t han those requested by Plaintiff.
|. Procedural Background

I n January of 2001, President Bush created the Energy Task

Force, appointed Vice-President Cheney to be its chair, and



directed the Task Force to provide him with advice and
reconmendations regarding the future of United States energy
policy. In addition to Vice-President Cheney, the Task Force’s
menbership included the Secretaries of the Departnments of
Energy, Interior, Agriculture, Transportation, and Conmerce, as
wel |l as the Adm nistrator of the Environnmental Protection Agency
and the Director of the Ofice of Managenent and Budget.

During the next several nonths, the Task Force nmet wth
various individuals and groups, and in My 2001 issued its
Report entitled “National Energy Policy: Report of the National
Energy Policy Devel opnent Group.”! The Report contai ned numerous
recommendati ons, sonme of which are already being inplenented.

On April 26, 2001, Plaintiff filed this FO A request,
seeking ten categories of DOE docunents relating to the Task
Force. On May 11, 2001, DOE nmde an initial release of 33
docunments to Plaintiff2 and granted its fee waiver request. On
July 2, 2001, NRDC filed a constructive denial appeal with DOE s
O fice of Hearings and Appeals; on July 19, 2001, the appeal was

deni ed. The present lawsuit was filed Decenmber 11, 2001.

! The Report may be found at the White House web page,
www. whi t ehouse. gov.

2 These docunents were copies of formletters sent by DOE
to individuals inquiring about the work of the Task Force.
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No ot her records have been rel eased by DOE in response to
Plaintiff’'s FO A request of April 26, 2001. DOE estimates that
approxi mately 7500 pages are responsive to that request. DOE
now requests that it be allowed until March 15, 2002, to provide
Plaintiff with an initial release of approximtely 500 pages of
responsi ve documents, that it be allowed until April 15, 2002,
to provide Plaintiff with a second release of responsive
docunents, and that it be allowed until May 15, 2002--nore than
one year after Plaintiff’s initial request—to provide Plaintiff
with a final package of the bal ance of responsive docunents as
wel | as an i ndex descri bi ng docunents or categories of docunents
t hat have been withheld in whole or in part.

1. Analysis

There can be little question that the Departnent of Energy
has been woefully tardy in its processing of Plaintiff’s FO A
request. VWhile it is comonly accepted that no federal agency
can nmeet the inpossibly rigorous timetable set forth in the
statute,®the fact of the matter is that after naking a virtually
nmeani ngl ess rel ease of sonme formletters back in May of 2001,

the Departnment has done little of substance—-apart from

3 The statute provides that agencies of the federal
governnment nust respond to FO A requests within twenty working
days and, in unusual circunmstances, may grant thenselves an
extension of ten additional days. 5 U S.C. S 522(a)(6).
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col l ecting and organi zi ng responsive docunments4-to respond to
Plaintiff’s request. It is very hard to discern from the
decl aration of the Departnment’s FO A Officer Abel Lopez what in
t he worl d Departnent personnel were doing fromJuly 2001 through
Decenber 2001 when they were conducting “periodic” reviews of
the 2,149 docunents (conprising 7,584 pages) deened responsive
to the request.

What is even nore distressing is that Plaintiff was not the
only requester seeking this information. DOE concedes that it
has at least 11 other simlar FO A requests seeking access to
docunments relating to the work of the Energy Task Force, and it
woul d appear that none of those other requests have been
responded to. While DOE cites the existence of these other
pendi ng requests to justify its failure to process NRDC s
request, these other requests clearly involve overlapping and
duplicative materials. Thus, by processing Plaintiff’s request
in a far nore expeditious manner, as this Court will order, DOE
will also be carrying out its FO A responsibilities to the other
11 requesters.

I n addition to having no | egal, or practical, justification

for working at a glacial pace on Plaintiff’s FO A request unti

4 Indeed, it should be noted that it appears that DOE
conpl eted gathering all the responsive records on COctober 22,
2001.
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suit was filed in Decenber, the material which Plaintiff seeks
is of extraordinary public interest. The subject of energy
policy, especially since the terrible events of Septenber 11,
2001, is of enormous concern to consuners, to environnmentalists,
to the Congress, and to industry. It is hardly any secret that
Congress will shortly be considering these conplex policy issues
and, in an effort to fully prepare itself, has attenpted to
obtain information, through the General Accounting Ofice, about
the Task Force' s operations and the manner in which its
reconmendati ons were devel oped. Plaintiff 1is particularly
concerned about current inplenmentation of the Task Force's
recommendati ons and their environnmental inplications, about the
secrecy in which the Task Force operated, the participation of
various non-governnmental officials who were consulted in
devel opi ng the Task Force’s recommendati ons, and whet her there
was conpliance with the Federal Advisory Commttee Act, 5 U. S.C
App. I, 8 1 et seq.

The purpose of FOA is to find out what our “governnment is

up to”. United States Dep’t of Justice v. Reporters Conmittee

for Freedom of the Press, 489 U S. 749, 773 (1989) That is

precisely the purpose of the Plaintiff’s FO A request. The
Governnment can offer no legal or practical excuse for its

excessive delay in responding to that request and providing
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docurments to which NRDCis legally entitled. WMoreover, the tine
table DOE proposes to neet may well result in disclosing the
rel evant docunents after the need for themin the formul ati on of
national energy policy has been overtaken by events. For all

t hese reasons, it is appropriate to grant Plaintiff’s Mtion.

Dat e G adys Kessl er
U.S. District Judge



Copies to:

Dani el Bensing
Departnent of Justice
Federal Programs Branch
P. O. Box 883

Washi ngton, DC 20044
Fax: 202-616-8460

Sharon Bucci no

Jon Devi ne

NRDC

1200 New York Ave, NW
Suite 400

Washi ngt on, DC 20005

Howard M Cryst al
Meyer and G itzenstein

1601 Connecticut Ave, NW

Suite 700
Washi ngt on, DC 20009
Fax: 202-588-5049



UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF COLUMBI A

NATURAL RESOURCES DEFENSE

COUNCI L

Plaintiff,

V. : Civil Action No. 01-2545 (CGK)

DEPARTMENT OF ENERGY,

Def endant .

Upon consi deration of Plaintiff’ s Expedited Motion for Rel ease of
Responsi ve Records and for a Vaughn I ndex, t he Opposition and Reply
thereto, the status hearing heldinthis matter on February 8, 2002,
and the entire record herein, it is hereby on this __ day of
February 2002

ORDERED t hat Def endant Departnent of Energy shall provide
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Pl ai ntiff Natural Resources Defense Council (NRDC) with a package of
non- exenpt records, and parts of records, responsiveto NRDC s Apri |
2001 Freedomof Information Act (FO A) request no | ater than March 25,
2002,% and it is

FURTHER ORDERED t hat Def endant Department of Energy shal |l provide
Plaintiff Natural Resources Defense Council with afinal package of all
non- exenpt records, and parts of records, responsive to NRDC s Apri |
2001 FO A request, no later than April 10, 2002;°8
and it is

FURTHER ORDERED t hat Def endant Departnent of Energy shall provide
Pl ai ntiff Natural Resources Defense Council with a conpl et e Vaughn
i ndex detailing any responsive records, or parts of records, wthheld

from NRDC, no |ater than April 25, 2002.

Dat e G adys Kessl er
U.S. District Judge

5> The Court expects that this subm ssion shall cover the
vast majority of the non-exenpt materials to be released to
Plaintiff.

6 The Court expects that this subm ssion shall cover the
relatively small anmount of docunents which were not included in
the March 25, 2002, subm ssion.
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Copi es to:

Dani el Bensing

Depart nent of Justice
Federal Prograns Branch
P. O. Box 883

Washi ngton, DC 20044
Fax: 202-616-8460

Shar on Bucci no

Jon Devi ne

NRDC

1200 New York Ave, NW
Suite 400

Washi ngt on, DC 20005
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