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MEMORANDUM OPINION

Plaintiffs in this matter are proponents of a ball ot
initiative entitled the Medical Marijuana Initiative of 2002
(“I'mitiative”). The District of Colunbia Board of Elections and
Ethics (“Board”) has refused to certify plaintiffs’ proposed
ballot initiative because the Board is of the opinion that to do
so woul d violate the Barr Amendnent, Pub. L. 107-96, § 127, 115
Stat. 923 (2001). Plaintiffs claimthat the Barr Amendnent,
whi ch prohibits the District of Colunbia from expendi ng any
nmoni es to enact a |law that woul d decrease the penalties for use
or distribution of a Schedule |I controlled substance, is

unconstitutional as applied to their ballot initiative. They



comence this action against the Board and the United States! and
seek injunctive relief.

The Constitution of the United States nandates that the
United States Congress shall act as the legislature for the
District of Colunbia. U S. Const., Art. I, 8 8, cl. 17. Acting
inits legislative capacity, Congress, with the approval of the
President, has enacted a Hone Rule Act that gives the District’s
citizens sonme neasure of denocratic governance. District of
Col unmbi a Sel f - Gover nnent and Gover nnment al Reorgani zati on Act
(“Home Rule Act”), Pub. L. No. 93-198, 87 Stat. 774 (1973),
codified at D.C. Code § 1-201 et seq. (as anended).

Consequently, although District citizens do not have the right to
vote in Congressional elections, Adams v. Clinton, 90 F. Supp. 2d
35, 70 (D.D.C. 2000), aff’d, 531 U.S. 941, S. C. 336 (2000),
they are able to vote for a non-voting del egate to the House of
Representatives, for D.C. City Council nenbers, and for
initiatives placed on the ballot by the citizenry. Wen Congress
enacted the Barr Amendnent, which constitutes the subject of this
lawsuit, it prohibited the District fromusing any federally

appropriated funds to permit the citizens to vote on a ball ot

! Plaintiffs initially sued Paul O Neill as Secretary of Treasury;

on January 16, 2002, the Court granted a consent mption to substitute the
United States for O Neill.



initiative that woul d decrease penalties associated with a
Schedul e | controlled substance. 1In short, Congress renoved a
specific viewpoint fromthe real mof permssible initiatives on
which District citizens nay vote to enact | egislation.

Wil e Congress has a unique relationship to the District, it
is duty-bound to legislate within the limts of the Constitution.
The Constitution does not allow Congress to preclear acceptable
vi ewpoi nts for public debate and expression:

[ T] he people in our denbcracy are entrusted with the

responsibility for judging and evaluating the relative

merits of conflicting argunents. They may consider, in
maki ng their judgnment, the source and credibility of

t he advocate. But if there be any danger that the

peopl e cannot evaluate the information and argunents

advanced ..., it is a danger contenplated by the

Framers of the First Anendnent.

First Nat’l Bank of Boston v. Bellotti, 435 U. S. 765, 791-92
(1978).

Constitutional precedent of |ong-standing persuades the
Court that the Barr Amendnent is a viewpoint discrimnatory
restriction on plaintiffs’ political speech and is consequently
unconstitutional. Upon careful consideration of the notions for
summary judgnent, the responses and replies thereto, oral
argunment by counsel on February 25, 2002, and the rel evant

statutory and case law, the Court grants plaintiffs’ notion for

summary judgnent and deni es defendant’s notion for summary



judgment. The enforcenent of the Barr Anendnent with respect to
the plaintiffs and their proposed ballot initiative is
per manently enj oi ned.
I. BACKGROUND

Plaintiffs seek Board approval of a proposed ball ot
initiative, Medical Marijuana Initiative of 2002, so that they
may gat her signatures to support the inclusion of the initiative
on the ballot at the next general election. Plaintiffs efforts
to pronote the Medical Marijuana Initiative inplicate issues
concerning federal controlled substance law, the D strict of
Col unmbi a’s Home Rule Act and the relationship between Congress
and the District of Col unbia.
A. The Barr Amendment

In the 1998 general election, D strict of Colunbia voters
cast ballots for an initiative simlar to the one at issue here.
The initiative was entitled Medical Marijuana Initiative of 1998
(“I'nitiative 59") and woul d have permtted chronically il
i ndividual s to use marijuana wi thout violating the D.C. Code. On
Septenber 17, 1998, the Board certified Initiative 59 as a proper
subj ect for the Novenmber 3, 1998 el ection ballot.

Congress responded to the Board’s approval of the ball ot

initiative by enacting what has cone to be known as the Barr



Amendnent, nanmed after its sponsor, Representative Bob Barr. On
Cctober 21, 1998, Congress enacted the initial version of the
Amendnent as part of the District of Col unbia Appropriations Act,
1999, Pub. L. No. 105-277, § 171, 112 Stat. 2681 (1998). As
originally enacted, the Anendnent provided:

None of the funds contained in [the District of

Col unmbi a Appropriations Act] nay be used to conduct any

ballot initiative which seeks to | egalize or otherw se

reduce the penalties associated wth the possession,

use or distribution of any schedule |I substance under

the Controll ed Substances Act ... or any

t et rahydr ocannabi nol s derivati ve.

Id.

The Board permtted D.C. residents to vote on Initiative 59
because the ballots had been printed prior to the enactnent of
the Barr Anmendnent. However, the Board refused to rel ease the
el ection results, fearing that to do so would violate the Barr
Amendnent .

I N Turner v. District of Columbia Board of Elections &
Ethics, plaintiffs sought a declaration that the Barr Amendnent
as applied to Initiative 59 was unconstitutional. 77 F. Supp. 2d
25, 26 (D.D.C. 1999) (Roberts, J.). The United States intervened
to assert the constitutionality of the amendnment. 1Id. Relying

on the plain nmeaning of the statute, the court avoided the

constitutional question, and ruled as a matter of statutory



interpretation that the Barr Amendnent did not preclude the Board
from counting, announcing or certifying the results of that
el ection. 1d. at 26-28. Nevertheless, the court expressed
serious doubts that the amendnent woul d survive constitutional
scrutiny if it were construed to prevent the certification of
vote results. Id. at 28-34. Accordingly, the Turner court
ordered the Board to announce the results of Initiative 59, which
di scl osed that 69 percent of District voters had supported the
ball ot initiative.

Wiile the Turner litigation was pendi ng, Representative Bob
Barr introduced a revised version of his anendnent to be included
in the District of Colunbia Appropriations Act for the 2000
fiscal year. The revised version was voted out of commttee on
July 22, 1999, see HR Rep. No. 106-249, at 94 (1999), and was
the subject of a debate on the House floor a week |ater, see 145
Cong. Rec. H6638-42 (July 29, 1999). President dinton vetoed
the original version of the D.C. Appropriations Act for fiscal
year 2000, in part due to the inclusion of the revised Barr
Amendnent. 145 Cong. Rec. H8941-42, H Doc. No. 106-153
(Sept ember 28, 1999) (veto nessage of Pres. Clinton). The D.C
Appropriations Act was returned to the House, where there was

once again debate on the House floor with respect to the scope



and purpose of the Barr Anendnment. See, e.g., 145 Cong. Rec.
H10086 (Cctober 14, 1999) (Rep. Barr stated “W sure as heck are
not going to nake it legal to do drugs in the District of

Col unmbia. That, M. Speaker, is precisely what the District of
Col unmbi a wants to do.”).

A revised version of the Barr Amendnent was included in the
final District appropriations law for fiscal year 2000. As
enacted, it stated:

(a) None of the funds contained in this Act may be

used to enact or carry out any law, rule, or
regul ation to | egalize or otherw se reduce
penal ti es associated wth the possession, use, or
di stribution of any schedul e | substance under the
Control | ed Substances Act ... or any
t et rahydr ocannabi nol s derivati ve.
(b) The Legalization of Marijuana for Medical
Treatnment Initiative of 1998, al so known as
Initiative 59, approved by the electors of the
District of Colunbia on Novenber 3, 1998, shal
not take effect.
Pub. L. 106-113, 8§ 167, 113 Stat. 1530 (1999) (enphasis added).
I dentical |anguage was included in both the District of Colunbia
Appropriations Act for fiscal year 2001, see Pub. L. 106-522, §
143, 114 Stat. 2471 (2000), and fiscal year 2002, see Pub. L
107-96, § 127, 115 Stat. 923 (2001). The Barr Anmendnent for

fiscal year 2002 is presently in effect.



B. Procedural History

On July 25, 2001, the Marijuana Policy Project filed forns
with the District of Colunbia Board of Elections and Ethics
(“Board”) in order to cormmence a ballot initiative entitled
“Medical Marijuana Initiative of 2002.” The proposed initiative
woul d anmend District of Colunbia |aw to allow individuals
suffering from*“debilitating nedical conditions” to obtain and
use marijuana for nedical purposes if they have the “approval” of
a licensed physician and adhere to the “limtations and
saf equards” established by the nmeasure.” Under the proposed
initiative, doctors could not be punished pursuant to District of
Col unmbi a | aw for recomendi ng the use of nmarijuana for nedical
pur poses. Medical patients and their primary caregivers would
simlarly be excluded fromthe enforcenent of District |aws
puni shing the use of marijuana if they obtained nmarijuana for
nmedi cal purposes upon the recommendati on of a doctor. The
proposed initiative does not purport to nodify existing federal
crimnal |aw governing controll ed substances.

The processing of Medical Mrijuana Initiative of 2002 woul d
require the Board to use funds contained in the D.C.
Appropriations Act to enact or carry out any law to | egalize or

ot herwi se reduce penalties associated with the possession, use,



or distribution of marijuana, a Schedule |I substance under the
Control |l ed Substances Act. On Decenber 14, 2001, the Board
I ssued a nmenorandum opi nion stating that to process plaintiffs’
initiative for placenent on the ballot would constitute a
violation of the Barr Anendnent because it would necessarily
expend federally appropriated funds in reviewing the initiative.
Consequently, the Board refused to process the initiative.

On Decenber 18, 2001, plaintiffs filed the instant |awsuit.
On January 3, 2002, they noved for a tenporary restraining order
and prelimnary injunction. Following a status hearing on
January 8, 2002 and pursuant to Fed. R Cv. P. 65(a)(2), the
Court consolidated plaintiffs’ notion for a tenporary restraining
order and for injunctive relief with the nerits proceedi ng.
Plaintiffs and defendant United States filed cross-notions for
sumary judgnent. The Board filed a short explanatory menorandum
outlining the procedures for reviewing a ballot initiative and
placing it on the ballot.
C. The Controlled Substances Act

Plaintiffs initiative would nodify penalties for marijuana
use, possession and distribution set out in the D. C. Code.
Current District of Columbia crimnal |aw prohibits the

possession and distribution of marijuana. See D.C. Code § 48-



901. 02, et seq. However, federal |aw also regul ates the use,
possession and distribution of marijuana in the District of
Col unbi a.

The Controll ed Substances Act, 21 U S.C. 8§ 801, et seq.,
establ i shes a conprehensive federal regulatory schene that places
drugs into one of five “Schedules.” Marijuana is classified as a
Schedul e | substance, which neans that Congress found that it has
a “high potential for abuse,” that it has “no currently accepted
medi cal use in treatnent in the United States,” and that there is
a “lack of accepted safety for use of the drug or other substance
under nedical supervision.” 21 U S C 8§ 812(b)(1). As a result
of these findings, Congress mandated that marijuana and ot her
substances in Schedule | be subject to the nbst stringent
regulation. In particular, no physician may di spense narijuana
to any patient outside of a strictly controlled research project.
See 21 U.S.C. 8§ 823(Qg); United States v. Oakland Cannabis Buyers’
Coop., 532 U.S. 483, 492, 121 S. . 1711, 1718 (2001); accord
Alliance for Cannabis Therapeutics v. Drug Enforcement Agency, 15
F.3d 1131, 1137 (D.C. Cr. 1994) (holding that DEA decision not
to reclassify marijuana from Schedule | to Schedule Il was not

arbitrary).

10



D. Home Rule

Wiile plaintiffs and the United States disagree as to the
significance of the District of Colunmbia’ s Iimted self-
government for the instant matter, it is clearly a factor in the
Court’s anal ysi s.

The United States Constitution expressly grants Congress the
power to “exercise exclusive Legislation in all Cases what soever,
over such District (not exceeding ten Ml es square), as nay, by
Cession of particular States, and the Acceptances of Congress,
becone the Seat of Governnent of the United States.” U S. Const.,
Art. |, 88, cl. 17.

In 1973, Congress provided the District with alimted form
of self-governnent, or “honme rule.” See Honme Rule Act, codified
at D.C. Code 8 1-201 et seqg. (as anended). Title IV of the Hone
Rul e Act creates a tripartite formof governnent for the
District, with a popularly elected Council and Mayor and a
judicial system established by Congress. See Hessey v. District
of Columbia Bd. of Elects. & Ethics, 601 A 2d 3, 14 (D.C. 1991)
(en banc). The Hone Rule Act reserves to Congress the “right, at
any tinme, to exercise its constitutional authority as |egislature
for the District on any subject ... including legislation to

anend or repeal any lawin force in the District prior to or

11



after enactnment of this chapter and any act passed by the
Council.” D.C Code 8 1-206.01. The Hone Rule Act provides that
the District of Colunbia governnment may expend nonies only to the
extent that such expenditures are provided for by an Act of
Congress. § 1-204. 46.

The D.C. Council has authority over “all rightful subjects
of legislation.” 8 1-203.02. This authority is subject to
l[imtations mandated by Congress. For exanple, the D.C. Counci
may not enact legislation with respect to the |ocal judiciary,

8§ 1-206.02(a)(4), with respect to the Comm ssion on Mental

Heal th, 8§ 1-206.02(a)(7), or inpose incone taxes on individuals
not residing in the District, 8 1-206.02(a)(5). Before neasures
approved by the Council can have the force of law, they nust be
transmtted to Congress for its consideration. 8 1-206.02(c)(1).
Only if Congress does not pass a joint resolution disapproving of
the measure within 30 days does it take effect. Id.

In 1978, the Hone Rule Act was anended to grant District
residents the right to enact laws directly through the ball ot
initiative process. See Initiative, Referendum and Recal
Charter Anmendnents Act of 1977, D.C. Law 2-46, codified at D.C
Code 8 1-204 et seq. A ballot initiative is defined as “the

process by which the electors of the District of Colunbia may

12



propose | aws (except |aws appropriating funds) and present such
proposed |laws directly” to the voters. 8§ 1-204.101(a).

The District of Colunbia Board of Elections and Ethics
(“Board”) is an independent agency responsible for overseeing the
ballot initiative process. The Board ensures that any proposed
initiative is a “proper subject” for a ballot initiative.

8§ 1-1001. 16(b). A “proper subject” for an initiative is one that
does not conflict with title IV of the Hone Rule Act, Hessey v.
District of Columbia Bd. of Elecs. & Ethics, 601 A .2d 3, 14 (D.C
1991) (en banc); does not propose a | aw appropriating funds;

§ 1-1001.16(b)(1)(D); and does not violate the District’s anti-
discrimnation statute, 8 1-1001.16(b)(1)(C). The Board may al so
keep a neasure off the ballot if it would be patently
unconstitutional if enacted. See Comm. for Voluntary Prayer v.
Wimberly, 704 A.2d 1199 (D.C 1997).

If the Board determ nes that a proposed neasure is a “proper
subject” and if the measure garners a sufficient nunber of
petition signatures, the Board is required to conduct an el ection
on the initiative at the next primary, general, or city-w de
el ection. See 8§ 1-1001.16(p)(1). If a nmeasure is approved by a
majority of the qualified District residents voting on a ball ot

initiative, it becomes an “act of the Council upon the

13



certification of the vote on such initiative or act by the Board
of Election and Ethics.” § 1-204.105. As with other acts of the
Council, a nmeasure adopted by ballot initiative only has the
force of law if Congress does not pass a joint resolution

di sapproving it within 30 days of its transm ssion to Congress.
§§ 1-204.105, 1-206.02(c), 1-1001.16(r)(1). This joint

resol uti on nust be signed by the President.

The District of Colunbia Court of Appeals has held that
District voters’ authority to adopt initiatives is generally
coextensive with the Council’s authority to pass | egislation.

See Atchison v. Dist. of Columbia, 585 A.2d 150, 156 (D.C. 1991);
Convention Ctr. Referendum Comm. v. District of Columbia Bd. of
Elecs. & Ethics, 441 A. 2d 889, 897 (D.C. 1981) (en banc).

II. DISCUSSION
A. Standard of Review

Summary judgnment should be granted pursuant to Fed. R Cv.
P. 56 only if there are no genuine issues of material fact and
the nmoving party is entitled to judgnent as a matter of law. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548
(1986); AKA v. Washington Hosp. Ctr., 116 F.3d 876, 879 (D.C
Cir.), reh’g en banc granted, 124 F.3d 1302 (1997). In ruling

upon cross-notions for summary judgnment, the Court shall grant

14



sumary judgnent only if one of the noving parties is entitled to
judgnent as a matter of |aw upon material facts that are not

genui nely disputed. See Rhoads v. McFerran, 517 F.2d 66, 67 (2d
Cr. 1975).

Al'l parties to this action concur that there are no genui ne
i ssues of material dispute facing the Court. Summary judgnent is
particul arly appropriate where, as here, a case presents a “pure
guestion of law’ that is ripe for decision. See Wyoming Outdoor
Council v. Dombeck, 148 F. Supp. 2d 1, 7 (D.D.C. 2001); see also
Swan v. Clinton, 100 F.3d 973, 976 (D.C. Cir. 1996).

Courts nust accord acts of Congress the presunption of
constitutionality. Rust v. Sullivan, 500 U.S. 173, 190-91
(1991). The Court takes seriously the invalidation of a
Congr essi onal action on constitutional grounds, and wll apply
the “cardinal principle” of avoiding such a determ nation where
it is possible to decide the case on other grounds. Zadvydas v.
Davis, 121 S. Q. 2491, 2498 (2001); Edward J. DeBartolo Corp. V.
Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988). Thus, the Court first considers the United States’
argunent that the Barr Anmendnent is an exercise of Congress
pl enary | egislative authority and consequently inplicates no

Fi rst Anendnent concerns.

15



Plaintiffs bear the burden of denonstrating to the Court
that the Barr Amendnent inplicates First Amendnent interests. As
t he Supreme Court has expl ai ned:

Al though it is conmmon to place the burden upon the

Government to justify inpingenents on First Anendnent

interests, it is the obligation of the person

desiring to engage in assertedly expressive conduct

to denonstrate that the First Amendnent even appli es.

To hold otherwi se would be to create a rule that al

conduct is presunptively expressive. In the absence

of a showing that such a rule is necessary to protect

vital First Amendnent interests, we decline to

deviate fromthe general rule that one seeking relief

bears the burden of denonstrating that he is entitled

to it.

Clark v. Community for Creative Non-Violence, 468 U.S. 288, 294
n.5 104 S. C. 3065 (1984). Once plaintiffs show that the
gover nnent regul ation inpinges on First Anendnent rights, the
burden shifts to the government to justify the regul ation.

United States v. Playboy Entertainment Group, Inc., 529 U.S. 803,
816, 120 S. Ct. 1878 (2000).

B. Congressional Authority to Legislate for the District
of Columbia

The United States contends that this case may be deci ded
wi t hout reaching the difficult constitutional issue of whether
the Barr Anmendnent infringes upon plaintiffs rights of free
speech. The United States argues that the Barr Anendnent is a

val i d exercise of Congress’ plenary |legislative authority over

16



the District of Colunbia and, therefore, inplicates no First
Amendnent interests. This argunment nust fail. Congress’ plenary
authority over the District of Colunbia does not give it |icense
to legislate in a manner that contravenes First Amendnent rights.
Once Congress legislates for the District, it is “the province
and duty of the judicial departnment to say what the lawis.”
Marbury v. Madison, 1 Cranch 137, 177 [2 L.Ed. 60] (1803). To
the extent that Congressional |egislation violates First
Amendnent rights of District residents, the judicial branch is
enpowered — and obligated — to strike down such |egislation.

The United States further argues that the Barr Anendnent
nmust be constitutional because it sinply reinforces existing
federal narcotics law. The Court also rejects this argunent.
That a Congressional enactnent is consistent with existing
federal law in no way inmuni zes the enactnent from constitutional
chal | enge.

1. Congress’ plenary power to legislate for the
District

“The District of Colunbia is constitutionally distinct from
the States.” Palmore v. United States, 411 U.S. 389, 395, 93 S.
. 1670 (1973). The power of Congress to legislate for the
District of Colunbia is “plenary.” In Palmore, the Suprenme Court

addressed the scope of this power:

17



Not only may statutes of Congress of otherw se

nati onw de application be applied to the District of

Col unbi a, but Congress may al so exercise all the police

and regul atory powers which a state |egislature or

muni ci pal governnent would have in legislating for

state or local purposes. Congress nmay exercise within

the District all legislative powers that the

| egislature of a state m ght exercise within the State,

and may vest and distribute the judicial authority in

and anong courts and nagi strates, and regul ate judici al

proceedi ngs before them as it may think fit, so long

as it does not contravene any provision of the

constitution of the United States.

Id. at 397 (enphasi s added).

The United States suggests that Congress’ plenary authority
to legislate for the District insulates the Barr Anendment from
First Amendnent challenge. Yet, the United States fails to
recogni ze that Palmore limts Congress’ plenary authority to that
| egi sl ative action wthin constitutional bounds. |In review ng
the authority of Congress to vest judicial power in non-Article
[l courts for the District of Colunbia, the Court considered
that the appellant’s “trial by a nontenured judge [did not]
deprive himof due process of |aw under the Fifth Arendnent.”
Id. at 410.

Just as this Court nmay strike down as unconstitutional
| egi sl ati on enacted by Congress for the entire country, the Court

is fully enpowered to review |l egislation for the District of

Col unbia for constitutional infirmties. The United States’

18



suggestion that this Court should ignore the clear constitutional
concerns raised by the Barr Arendnent in deference to Congress’
pl enary power to legislate is wholly w thout nerit.

Congress has renoved certain subjects fromthe |egislative
authority of the Gty Council. For exanple, Congress has
mandat ed t hat no buil di ngs higher than ten stories be built in
the District, and that no comuter tax be levied. Consequently,
the United States argues, these subjects are renoved fromthe
ballot initiative process, which the D.C. Court of Appeals has
hel d is coextensive with the Council’s authority to |egislate.
Thus, according to the United States, Congress does not engage in
unconstitutional viewpoint discrimnation when it opposes the
medi cal use of marijuana any nore than when it enacts |egislation
reflecting policy choices wwth respect to commuter taxes or
hei ght restrictions. US. Mem in Support of Mdt. for Sum Judg.
(“U.S. Mem”) at 10.

Wil e presenting an inpressive display of |ogical deduction,
the United States cites no authority for the proposition that,
shoul d Congress see fit to enact a |law barring the expenditure of
funds for a ballot initiative on the height of buildings in the
District or on a conmuter tax, such a | aw woul d be

constitutional. The United States purports to rely on Bishop v.

19



District of Columbia, 401 A 2d 955 (D.C. 1979) (en banc). Yet,
Bishop has little bearing on this Court’s review of a subject
matter restriction on a ballot initiative process, as it

consi dered whether the City Council had exceeded its statutory
authority in enacting a tax law. 1d. at 957-58.

The United States asks the Court to consider that Congress’
constitutional ability to legislate on specific subject matters
and to “withdraw a matter fromthe | egislative sphere is
equi valent to a constitutional right to inpose viewoint-based
restrictions on the District’s ballot initiative process.
Essentially, the United States contends that, through the Barr
Amendnent, Congress has sinply |egislated prospectively. 1In
ot her words, that Congress has expressed its opinion about a
District law “in advance of an election on a ballot initiative,”
does not render the Barr Amendnment unconstitutional. U S. Mem
at 14. If the Barr Anendnent did not inplicate First Amendnent
rights, the United States m ght well be correct. However, the
First Anmendnent limts the manner in which Congress nay
| egi sl ate, and the argunent that Congress has sinply chosen the
nost efficient neans of |egislating can not pass constitutional
muster if the “prospective” |egislation violates individuals’

First Anendnent rights. Congress’ plenary power to |legislate for

20



the District of Colunbia in no way strips this Article I1l Court
of its authority, and its duty, to consider clains of
constitutional violations.

2. Conflict with existing federal law

The United States al so argues that the Barr Amendnent
inplicates no First Amendnent rights because it nmerely seeks to
ensure harnony between the Controll ed Substance Act and District
law. The United States contends that Congress’ opposition to the
nmedi cal use of marijuana is enbodied in federal |aw, the
Control |l ed Substances Act, 21 U S.C. 8 801, et seq. Thus, the
government concludes, “[a]s the ultinate legislative authority
for the District of Colunbia, Congress may refuse to fund a
ballot initiative that would be inconsistent with that |aw”

UusS Mm at 17.

The governnent asserts that “[a]ln initiative ... may be kept
off the ballot if it would be unconstitutional or contrary to | aw
if enacted.” U S. Proposed Findings of Fact (“USPFF") { 28.
However, the cases on which the United States relies stand, at
nost, for the proposition that in a “truly extrenme case” the D.C.
Superior Court mght find that a proposed neasure was not a

proper subject for an initiative because it is “patently,

obvi ously, and unquestionably unconstitutional.” Hessey v.

21



Burden, 615 A.2d 562 (D.C. 1992). In Hessey, the court cautioned
“that the court’s jurisdiction should be very sparingly
exercised, and that in the great majority of cases the court in
its discretion should decline to consider pre-election challenges
to the constitutionality or legality of an initiative.” In
Committee for Voluntary Prayer v. Wimberly, the D.C. Court of
Appeal s again noted that pre-election review of an initiative’'s
constitutionality was proper in very few circunstances, but
upheld the trial court’s discretionary decision to consider the
initiative's constitutionality. 704 A 2d 1199 (D.C. 1997) (where
ballot initiative clearly violated Establishnent C ause).

Nei t her of these cases supports a conclusion that an initiative
may be kept off the ballot because it is “contrary to | aw.”

The United States also cites the Hone Rule Act as support
for its conclusion that the Barr Amendnent sinply reinforces the
condition that ballot initiatives may not conflict with federa
law. Wiile the Hone Rule Act mandates that a “proper subject”
for a ballot initiative not conflict with the District’s anti -

di scrimnation laws, this provision can not be expanded to
suggest that a ballot initiative is inproper if it conflicts with
any law — federal or otherwise. |In fact, a ballot initiative, by

definition, nust propose |egislation, and thus nmay well be
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contrary to existing law. See Burden v. District of Columbia
Elects. & Ethics, 615 A .2d 562, 578 (D.C. 1992) (“initiative

nmeasure nust propose a ‘law ; it cannot be sustained if it is
“adm nistrative in nature”).

Not hing in the Hone Rule Act prohibits the Board from
certifying as a “proper subject” an initiative that, if enacted,
woul d conflict with federal law.?2 The authority to enact
| egi slation by ballot initiative, however, is considered to be
co-extensive with the City Council’s power to legislate. Section
1-602.02 details Ilimtations on the Council’s |egislative
authority, and states that the Council shall not have the
authority to “enact any act, or enact any act to amend or repea
any Act of Congress, which concerns the functions or property of
the United States or which is not restricted in its application
exclusively in or to the District.” D.C. Code 8§ 1-206.02(a)(4).
The proposed initiative would not “anend” or “repeal” the

Control |l ed Substance Act in the plain neaning of those words.?

2 At oral argument, the Board counsel affirmed that the Board is of
the opinion that the initiative "would have been a proper subject" of an
initiative but for the Barr Amendnent. See Tr. at 4:21-23, 5:9-11

3 At oral argument, the United State stated that it was not arguing
that plaintiffs’ initiative measure would constitute a repeal of federa
| egi slation on controll ed substances. However, in its memorandum in support

of its summary judgnment notion, the United States predicts that the initiative
“woul d circumvent the Congressionally-established process for the
reclassification and | egalization of Category | substances under the
Control |l ed Substances Act.” U S. Mem at 13. |In McConnell v. United States,
the D.C. Court of Appeals held that an initiative measure that amended the
District’s Uniform Controlled Substances Act (“USCA”) in a way that conflicted
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The regul atory schene of the Controlled Substance Act does not
precl ude the existence of the District’s own crimnal statutes.
An anmendnent of the District’s crimnal |law would not conflict
with the Controll ed Substance Act, and woul d not inhibit
enforcement of the Act.
C. The Barr Amendment Implicates First Amendment Concerns
This Court’s inquiry is three-fold. First, the Court nust
determ ne whether the speech at issue is protected by the First
Amendnent, and the nature of that speech. Cornelius v. NAACP
Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 797, 105 S. C. 3439
(1985). If the Barr Amendnent inplicates protected speech, the
Court must determ ne whether the Anendnent restricts speech on
the basis of its content or its viewpoint, as the appropriate
standard for judicial review will depend on the nature of the
restriction on speech. R.A.V. v. St. Paul, 505 U. S. 377, 382-

383, 112 S. Ct. 2538 (1992). Finally, the Court mnmust assess

with the federal Narcotic Addicts Rehabilitation Act (“NARA”) was an invalid
exerci se of legislative authority. 537 A .2d 211, 214 (D.C. 1988). The USCA
limted treatment for offenders to those without prior convictions, where NARA
permtted treatment of offenders with one prior conviction. The D.C. Court of
Appeal s found that the two statutes were in clear conflict “on their face[s].”
Therefore, the amendment to the USCA was void as an ultra vires attenpt to
repeal federal legislation. The Court is not convinced by the D.C. Court of
Appeal s’ conclusion that the USCA initiative constituted a “repeal” of federa
| egislation simply because the two | aws applied to the sane class of offenders
potentially eligible for treatment. Id. at n. 3. In any event, McConnell is
di stingui shable fromthe instant case because the proposed initiative and the
Controll ed Substance Act are not in clear conflict. Rat her, the proposed
initiative would affect crim nal penalties inmposed by the D.C. Code, but would
not inpact federal narcotics law or its enforcenment. Thus, in no way would
the initiative “repeal” the Controll ed Substance Act.
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whet her the justifications proffered for the regulation satisfy
the requisite standard. 473 U S. at 797. The Court nust
ascertain the type of speech, if any, inplicated by the Barr
Amendnent .

Plaintiffs submt that the Barr Anmendnent restricts core
political speech. The United States, on the other hand, contends
that the Barr Anmendnent does not regul ate speech, but rather,
merely withdraws a matter fromthe | egislative jurisdiction of
the Council and the initiative process. Yet, the United States
al so argues that any restriction of plaintiffs’ speech is a
secondary effect of the Barr Anendnent, or is a perm ssible
regul ati on of “expressive conduct.” Wile the Court considers
the United States’ argunents that the Barr Amendnent’s effect on
plaintiffs’ speech is constitutionally perm ssible, the Court can
not take seriously the assertion that the Barr Amendnent has no
effect on plaintiffs’ speech. By operation of the Barr
Amendnent, plaintiffs are unable to receive Board approval of a
petition, which they would circulate for the necessary
signatures. GCirculation of a Board-approved petition necessarily
i nvol ves expressive interaction with the public, whether it is

limted to a request for signatures or involves an extended
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debate of the initiative's nmerits. See Meyer v. Grant, 486 U. S.
414, 108 S. Ct. 1886 (1988).

1. The Barr Amendment Restricts Core Political Speech

Suprene Court precedent | eaves no doubt that substanti al
First Amendnent rights of speech and association extend to the
circulation of ballot initiatives. Here, the effect of the Barr
Amendnent is to prevent plaintiffs fromconducting a petition
drive for voter signatures necessary to qualify the initiative
for the next general election’s ballot. The Barr Amendnent al so
denies plaintiffs the ability to sign a petition to place the
initiative on the ballot. Vital First Anendnent principles are
at stake when the speech restricted involves political
expressi on.

The Suprene Court has consistently held that the ball ot
petition process involves speech protected by the First
Anmendnent. |In Meyer v. Grant, the Supreme Court struck down a
state prohibition against paying circulators of ballot initiative
petitions. 486 U S. at 422. “Petition circulation,” the Court
held, is “core political speech,” because it represents
“interactive comruni cati on concerning political change.” 1d.
The Court described the First Amendnent protection for such

interaction as being “at its zenith.” Id.; accord Delgado v.
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Smith, 861 F.2d 1489, 1494 (11th G r. 1988) (“[a]ny degree of
gover nnent al hindrance on the freedom of a given group of
citizens to pursue the initiative petition process with whonmever
and concerni ng what ever they choose nust be viewed with sone
suspicion.”); Biddulph v. Mortham, 89 F.3d 1491, 1500 (11th G r
1996) (“We obviously would be concerned about the free speech and
freedom of -association rights were a state to enact initiative
regul ations that were content based or had a disparate inpact on
certain political viewpoints.); but see Skrzypczak v. Kauger, 92
F.3d 1050, 1053 (10th Cir. 1996) (“nothing in Meyer suggest|[s]
that there is a protected right to have a particular initiative
on the ballot”).

I N Buckley v. American Constitutional Law Foundation, the
Suprenme Court again underscored the constitutional protections
afforded to political expression by ballot petition circul ators.
525 U. S. 182, 192, 119 S. C. 636 (1999). |In Buckley, nonprofit
organi zati ons who regularly participated in Colorado’ s referendum
petition process challenged a state statute as unconstitutional
where the statute required circulators to be registered voters
and to wear identification badges, and required proponents of

initiatives to report the names and addresses of all paid
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circulators and the anobunt that they were paid.* 1I1d. at 186-87.
The Court held that all three provisions violated the First
Amendnent’ s guarantee of free speech. 1Id.

Buckley echoed Meyer's hol ding that the speech of the
petition circulators constituted core political speech.
“[Pletition circulation is the less fleeting encounter, for the
circul ator nmust endeavor to persuade electors to sign the
petition. [This] endeavor ..."of necessity involves both the
expression of a desire for political change and a di scussion of
the nerits of the proposed change.’” 525 U. S. at 199 (citing 486
US. at 421); see also id. at 211 (Thomas, J., concurring) (“The
aimof a petitionis to secure political change, and the First
Amendnent ...guards against the State's efforts to restrict free
di scussi on about matters of public concern.”). Buckley exhorts
courts to be “vigilant” to “guard agai nst undue hi ndrances to
political conversations and the exchange of ideas.” 1d. at 192.

The United States contends that no speech, and certainly no
political expression, is restrained by the Barr Anmendnent. This
argunment strains credibility. The United States apparently

suggests that, because the Barr Anmendnent |eaves plaintiffs free

4 The Court considered the regulations at issue in Buckley to inmpose
“severe burdens” on speech and required that they therefore be “narrowly
tailored to serve a conmpelling state interest.” 525 U. S. at 642. See infra
Part 11.F. (applying strict scrutiny).
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to circulate petitions, issue press releases and petition
Congress, it does not regul ate speech. Such reasoning is sinply
contrary to Suprenme Court precedent. Neither Buckley nor Meyer
gueri ed whet her other avenues for expressing political ideas were
avai l abl e where it was clear that the plaintiffs sought to
express their views through the ballot initiative process. Here,
plaintiffs are prohibited fromcirculating a petition to have
their initiative placed on the ballot. That sone First Amendnent
activities are unaffected by the Barr Amendnent in no way
supports the proposition that other First Anendnent rights are
not i npi nged.

The United States relies on a Tenth Crcuit decision
precedi ng Buckley to suggest that plaintiffs have no First
Amendnent right to have a specific initiative included on the
bal l ot. Skrzypczak v. Kauger, 92 F.3d 1050, 1053 (10th Gir.
1996). The Tenth Crcuit rejected a First Anendnent challenge to
an Okl ahoma Suprene Court decision that refused to permt a
proposed ballot initiative to be placed on the ballot when the
initiative woul d have resulted in an unconstitutional |aw
prohi biting abortion. 1d. at 1052. Wiile the Tenth G rcuit
asserts that the plaintiff has no legally cognizable “right to

have a particul ar proposition on the ballot,” the court cites no
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authority for this conclusion. 1d. at 1053. In any event, the
case is inapposite because the plaintiff clained a right to vote
on the initiative, but clainmed no speech interest in circulating
a petition. 1d. (distinguishing Meyer). In |light of Buckley,
there can be no doubt that the speech of ballot petition
circulators is political expression protected by the First
Amendnment. 525 U.S. at 199.

The United States’ second line of reasoning is no nore
persuasive. It argues that the First Amendnent is not inplicated
by the Barr Amendnent because the Barr Anendnent does not
restrict plaintiffs’ right to vote.® The United States relies on
a body of case law that recognizes that the right to a state
initiative process is not guaranteed by the United States
Constitution and, consequently, is not entitled to the sane

protection as is the right to vote.® Yet, plaintiffs do not

5 The United States distinguishes the instant case from Turner,
which did inplicate the right to vote. The Supreme Court has consistently
held that the right to vote is a fundamental right, see, e.g., Kramer v. Union
Free School Dist., 395 U.S. 621, 626, 89 S. Ct. 1886 (1969); Reynolds v. Sims,
377 U.S. 533, 562, 84 S. Ct. 1362 (1964). Turner suggested that the version
of the Barr Amendnent in effect at the time m ght unconstitutionally infringe
on plaintiffs' right to vote.

6 See, e.g., Dobrovolny v. Moore, 126 F.3d 1111, 1113 (8th Cir.
1997); Taxpayers United for Assessment Cuts, 994 F.2d 291, 296 (6th Cir. 1993)
(finding no precedent holding that “signing a petition to initiate |egislation
is entitled to the same protection as exercising the right to vote”); Kelly v.
Macon-Bibb County Bd. of Elections, 608 F. Supp. 1036, 1038 (M D. Ga. 1985)
(where plaintiffs brought constitutional challenge to requirenment that
petitions be signed by registered voters who voted in the |ast general
el ection, court held that no fundamental constitutional right inplicated
because referendums are not “constitutionally conpelled”).
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claimthat the ballot initiative process, per se, 1S
constitutionally mandated; rather, they assert constitutional
rights to engage in political expression free of discrimnatory
governnment al regul ati on.

The Barr Anmendnent effectively prohibits plaintiffs from
circulating a Board-approved petition for signatures in an
attenpt to submit an initiative for placenent on the ballot at
t he next general election. There can be no doubt that the Barr
Amendnent restricts plaintiffs’ First Anendnent right to engage
in political speech.

2. The United States’ Arguments to the Contrary are Not
Persuasive

The United States would characterize the Barr Amendnent as
regul ating only conduct, thus inplicating a nore | enient standard
of review for governnmental restrictions of expressive conduct.

In the alternative, the United States relies on precedent
i nvol ving state regul ation of el ection procedures and governnent -
sponsored speech to argue that the Barr Anendnent shoul d not be

subject to strict judicial scrutiny.
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a. The Barr Amendment does not regulate expressive conduct

Wi | e advocating that the Court review the Barr Amendnent
pursuant to the 0’Brien test’ for expressive conduct, the United
States offers no explanation of why this test should apply. The
United States asserts that the Barr Anendnent is targeted at
preventing a change in the city’'s law, and is not directed at
l[imting speech. Yet, the United States wholly fails to identify
conduct on the part of plaintiffs — expressive or otherw se —
that would be affected by the Barr Anendnment. Presunably, the
circulation of petitions could be construed as expressive
conduct. However, the Barr Anendnent, to the extent that it
regul ates plaintiffs’ conduct, restricts conduct integral to
plaintiffs’ speech, and is not properly analyzed under the
O’Brien test. United States v. O’Brien, 391 U S. 367, 382, 88 S
Ct. 1673 (1968) (distinguishing case fromone where the “all eged

governnmental interest in regulating conduct arises in sone

7 The 0O’Brien test validates governmental regulation of expressive
conduct when the regul ation

is sufficiently justified if it is within the constitutional power
of the Governnment; ... furthers an inmportant or substantia
governmental interest; if the governnment interest is unrelated to
the suppression of free expression; and if the incidenta
restriction on the alleged First Amendment freedoms is no greater
than is essential to the furtherance of that interest.

United States v. O’Brien, 391 U.S. 367, 377-77 (1968).
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measur e because the conmuni cation allegedly integral to the
conduct is itself thought to be harnful ).

Moreover, even if the Court were inclined to construe the
Barr Amendnent as inplicating expressive conduct, and not speech,
the Court would be obliged to apply strict scrutiny in review ng
t he Amendnent. The Supreme Court has “long held, ...that
nonver bal expressive activity can be banned because of the action
it entails, but not because of the ideas it expresses..” R.A.V.,
505 U.S. at 385 (explaining that “burning a flag in violation of
an ordi nance agai nst outdoor fires could be punishable, whereas
burning a flag in violation of an ordi nance agai nst di shonori ng
the flag is not”). Any expressive conduct targeted by the Barr
Amendnent is targeted because of its viewpoint-specific nmessage —
advocacy for a decrease in penalties for particular types of
marij uana use.

b. The Barr Amendment is not a regulation of election
procedures

The United States relies on a |line of cases describing
valid, content-neutral regulations of the electoral process to
contend that the Barr Anendnent shoul d be subject to a rel axed
standard of review. These cases bal ance the significant state
interest in protecting the “integrity and reliability” of the

initiative and el ectoral processes, Buckley, 525 U. S. at 191,
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agai nst the “character and magnitude of the asserted injury” to
First Amendnent speech and associational rights. Timmons v. Twin
Cities Area New Party, 520 U.S. 351, 368-70 (1997) (uphol ding
“antifusion” law that prohibits candi dates’ names from appearing
as the candidate of nore than one party on the ballot); accord
Burdick v. Takushi, 504 U.S. 428, 441 (1992) (uphol ding | aw
banning wite-in voting on ballots). However, such a bal ancing
test is inappropriate in this case.

The United States has not argued that the Barr Anendnent is
ainmed at furthering Congress’ interest in maintaining order in
t he denocratic processes of the District, or at regulating the
process by which District |aws are enacted. The conpeting
regul atory interests recogni zed by cases such as Burdick and
Timmons are inapplicable to the Court’s analysis of the

constitutionality of the Barr Anendnent.?

8 Even if the Court were to find that the Barr Anmendnment acts as a
content-neutral regulation of the petition process, the Amendnment would |ikely
be subject to strict judicial scrutiny. MWhere a regulation of electora
procedures inposes a severe burden on speech or association, the regul ation
must be narrowly tailored to serve a conpelling interest. Burdick, 504 U.S.
at 434. The Barr Anendnent clearly poses a burden on speech nore severe than
that in Buckley, where petition circulators were required to wear
identification badges. 525 U.S. at 199 (finding badge requirenment to be nore
severe than regul ati on banni ng anonymous handbills).
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c. The Barr Amendment does not regulate government-
sponsored speech

In refuting plaintiffs’ charge that the Barr Anendnent
di scrim nates on the basis of viewpoint, the United States argues
t hat such vi ewpoi nt-based discrimnation is perni ssible when
Congress appropriates noney for the District’s legislative
process. U S Mem at 12-13.

The United States relies on Rust v. Sullivan for the
proposition that “viewpoint-based fundi ng decisions can be
sustained in instances in which the governnent is itself the
speaker or uses private speakers to transmt information about
governnment prograns.” 500 U S 173, 193, 111 S. C. 1759 (1991).
Thus, the United States posits that Congress, to the extent that
It finances the District’s |egislative process, nmay “‘take
|l egitimate and appropriate steps to ensure that its nmessage is
nei t her garbled nor distorted by the grantee[s]’ of that
authority and those funds.” U S. Reply Mem at 13 (quoting Legal
Servs. Corp. v. Valezquez, 531 U. S. 533, 541, 121 S. C. 1043
(2001)).

Yet, plaintiffs’ speech is neither governnent speech nor
gover nment - funded speech. The United States offers no
expl anation for why this Court should view the denocratic,

| egi sl ative processes of the District as Congressional prograns,
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or the plaintiffs as grantees of Congressional funds. cCf.
Buckley, 525 U.S. at 193, n.11 (noting that, “[a]lthough
circulators are subject to state regulation .., circulators act on
behal f of thensel ves or the proponents of ballot initiatives[,]”
and not as agents of the state).

In Legal Services Corp. v. Valezquez, the Court held that
once Congress had funded the | egal aid organizations and their
speech, it could not then restrict legal aid attorneys from
advocating for a change or unconstitutionality of welfare | aws.
531 U. S. at 547-48; accord Nat’l Endowment for the Arts v.
Finley, 524 U.S. 569, 587, 118 S. C. 2168 (1998) (noting that an
“as-applied” challenge to a denial of a grant could be maintained
where the denial was the “product of invidious viewpoint
di scrimnation”).

The ballot initiative process is designed to facilitate
broad public participation in enacting |legislation for the
District. Were governnent funds are expended “to encourage a
diversity of views fromprivate speakers,” and the speech in
guestion is not governnent speech or governnent-subsidi zed
speech, the governnment nay not discrimnate on the basis of
Vi ewpoi nt. Rosenberger v. Rector & Visitors of Univ. of Va., 515

U.S. 819, 834, 115 S. Ct. 2510 (1995). That the ball ot
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initiative process is funded by federal nonies sinply does not
transformall speech that occurs in the context of the initiative
process into governnent-subsidized speech
D. The Barr Amendment is Viewpoint Discriminatory

The First Amendnent generally prohibits the governnment from
proscri bi ng speech “because of disapproval of the ideas
expressed.” R.A.V., 505 U S. at 382 (internal citations
omtted). Regulations affecting protected speech may be
generally classified in three ways: (1) regulations restricting
speech on account of the nessage expressed (viewpoint-based), see
id.; (2) regulations of speech on a certain subject-matter or of
a particular category (content-based), see Hill v. Colorado, 530
U S 703, 723, 120 S. C. 2480 (2001); or (3) regulations based
on criteria other than the content of the restricted speech, sece
Ward v. Rock Against Racism, 491 U. S. 781, 791, 109 S. . 2746
(1989).

Inits briefs, the United States contends that the Barr
Amendment is a content-neutral regul ation of speech, if it
regul ates speech at all. Thus, the United States asserts that
the Court need only ask if the Barr Anendnent is a reasonabl e
restriction on the time, place and nanner of plaintiffs’ speech.

See Heffron v. International Soc’y for Krishna Consciousness,
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Inc., 452 U. S. 640, 647 (1982); Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293 (1984). However, a content-
neutral regulation is one “justified without reference to the
content of the regul ated speech.” cClark, 468 U.S. at 293. The
Barr Anendnment explicitly refers to the subject-matter of the
speech it restricts.

The Barr Anendnent regul ates speech about penalties for
marijuana use. As such, it is content-based. Buckley, 525 U S
at 209 (Thomas, J., concurring) (advocating that the requirenent
that petition circulators disclose their names and the anount
that they were paid was content-based regul ation). However, the
Barr Anmendnment does nore than “directly regulate[] the content of
speech.”? 1Id.

The Barr Anendnent proscribes specific viewpoints.

Vi ewpoi nt - based regul ati ons are those that prohibit specific

o The United States also attenpts to argue that the Barr Amendment
constitutes a valid content-based restriction on the proper subject-matter of
a ballot initiative. Suggesting that subject-matter restrictions on ball ot
initiatives are routinely enforced by courts, the United States relies on
several inapposite cases that collectively stand for the proposition that an
initiative process may be limted to a range of proper subject matters by
enacting legislation or by a statutory schene. See Dorsey v. District of
Columbia Bd. of Elections & Ethics, 648 A.2d 675 (D.C. 1994) (ball ot
initiative called for appropriating funds); Foster v. Clark, 790 P.2d 1, 7
(Or. 1990) (where state constitution requires that ballot initiatives propose
muni ci pal | egislation and court found that proposed initiative proposed
adm ni strative, and not |egislative, action, the petition was not a proper
subj ect for the ballot); Sinawski v. Cuevas, 133 M sc.2d 72, 76-77 (N. Y. Sup
Ct.), arff’d, 123 A.D.2d 548 (N.Y. App. Div. 1986) (finding that, without
express grant of substantive right of recall by direct vote of electorate
court would not expand scope of |law permtting initiatives and local |aws on
sel ection and renmoval of officers and that initiative was therefore not a
proper subject for an amendment to the city charter).
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messages, but not others. R.A.v., 505 U. S. at 391; see id. at
392 (The city “has no ...authority to license one side of a debate
to fight freestyle, while requiring the other to follow Marquis
of Queensberry rules.”). In Good News Club v. Milford Central
School, the Court held that a resolution refusing to permt a
club to use a school’s facilities “for the purpose of conducting
religious instruction and Bi ble study” constituted vi ewpoi nt
discrimnation. 533 U. S 98, 104, 107, 121 S. C. 2093 (2001).
In the instant case, the challenged legislation prohibits
plaintiffs fromcirculating a petition that would reduce
penal ties for marijuana use, while permtting the Board to
approve a ballot petition calling for increased penalties for
marijuana use. As counsel for the United States ultinately
conceded at oral argunent, the Barr Amendnent is — on its face —
Vi ewpoi nt - based. See Tr. at 73:11-13, 86:23-87:7.

Havi ng conceded that the Barr Anendnent was vi ewpoi nt - based
| egislation, the United States argued that all legislation is
Vi ewpoi nt - based in sone way, and that the Barr Anendnent nerely
expresses a policy decision about the type of legislation the
District should adopt. 1d. at 73:14-15. Yet, that the Barr
Amendrent seeks to limt speech, which mght result in a

| egi sl ative enactnment, in no way insulates the Barr Amendnent
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fromconstitutional review. Rather, in First National Bank of
Boston, the Court noted that the regulation in question did not
prohi bit a corporation from expending corporate funds to express
its views on public issues unless those issues becane the subject
of a referendum 435 U.S. at 793. Such a limted scope of the
regulation did not shield the regulation fromFirst Anendnent
scrutiny, but rather was cause for suspicion that the |egislature
may have been concerned with silencing corporations on a
particul ar subject. 1Id. In the instant case, suspicion gives
way to reality. Congress clearly intends that the District’s
citizens not have the opportunity to express views on a
particul ar subject matter, and has silenced a specific viewoint
advocated by plaintiffs. The unavoi dable conclusion is that the
Barr Amendnent is viewpoint-discrimnatory and i s subject to the
strictest scrutiny.

1. Secondary effects doctrine does not apply

The United States argues that any inpact that the Barr
Amendment nmay have on speech is nerely a “secondary effect” of
| egi sl ation ainmed at regul ating specific conduct and, therefore,
is constitutionally perm ssible. Specifically, the United States

contends that the Barr Amendnent “is directed at the ‘secondary
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effects’ of increased drug use and supply in the District of
Col unmbi a.” See USPFF | 67.

The secondary effects doctrine may represent a “valid basis
for according differential treatnent to even a content-defined
subcl ass of proscribable speech.” R.A.v., 505 U S. at 389.
However, the regulation nust be “justified without reference to
the content of the ...speech.” 1Id. (citing Renton v. Playtime
Theatres, Inc., 475 U. S. 41, 48, 106 S. C. 925 (1986)). For
exanple, in Boos v. Barry, the Court explained that “the desire
to suppress crinme has nothing to do with the actual filns being
shown inside adult nove theaters, [and the Court] concl uded that
the regul ation was properly anal yzed as content neutral.” 485
U S. 312, 320, 108 S. Ct. 1157 (1988) (discussing Renton).

Where a regulation is concerned with the “direct inpact of a
particul ar category of speech,” such a regulation would
necessarily be content-based, and “not a secondary feature that
happens to be associated with that type of speech.” Boos, 425
U S at 321; id. at 335 (Brennan, J., concurring) (“The Renton
analysis ... creates a possible avenue for governnent al
censorshi p whenever censors can concoct ‘secondary’
rationalizations for regulating the content of political

speech. ).
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The United States suggests that, had the Barr Amendnent
attenpted to regulate the “primary effects of expression,” it
woul d be targeted at the “effect on voters of reading the ball ot
initiative;” rather, the Arendnent is directed at inpacts on
public health and safety. Yet, the clear intent of the Barr
Amendnent — evident on its face — is to prevent the District of
Col unmbi a from expendi ng noney on the process of enacting or
carrying out any law |l egalizing or otherw se reducing penalties
associ ated with possession, use or distribution of schedule |
substances. The Amendnent directly regulates the |egislative
enactnent process. It regulates the two avenues for passing
legislation in the District: the ballot initiative and the Cty
Council . [|f Congress was notivated by a desire to regul ate
marijuana use, it has obvious and accessible direct nmeans of
enacting such legislation. Instead, the Barr Amendment seeks to
remedy the potential “effects” of the political speech and the
| egislative process, in which plaintiffs seek to engage — i.e.
the possibility that the District residents will hear plaintiffs’
speech in support of the initiative and sign a Board-approved

petition, resulting in the placing of the initiative on the

10 The Court need not reach the persuasive argument that the Barr
Amendment’s |l egislative history denonstrates that the Amendment was primarily
aimed at restricting access to the ballot initiative process, and | ess
concerned with action by the City Council.

42



ballot. The purpose of prohibiting the enactnent of |egislation
legalizing marijuana is thus integrally tied to the content of
plaintiff’s expression, and the infringement on plaintiffs’
speech is not a “secondary effect” of the Barr Amendnent.
E. Limited Public Forum

Plaintiffs urge this Court to find that the ball ot
initiative process is alimted public forumthat has been opened
to political discourse through the Hone Rule Act. See Perry
Education Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 103
S. C. 948 (1983) (if a school had, by policy or practice, opened
its mail systemfor use it mght create a “limted” public forum
to which entities of simlar character would have a
constitutional right of access). Because the Court finds that
the Barr Amendnent is a viewpoint discrimnatory regul ation that
inplicates plaintiffs’ core political speech and is thus subject
to strict scrutiny, the Court need not decide whether the ball ot
initiative process is a limted public forum

Nevert hel ess, Suprenme Court precedent on limted public
foruns confirnms the notion that Congressional |egislation nust
not contravene First Amendnment protections. That Congress has
created the ballot initiative process — and may take it away — i s

not license for unconstitutional regulation. In Legal Services
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Corp. v. Valezquez, the Court held that, although Congress had
itself created the Legal Services Corporation, it could not
constitutionally create a forumfor the legal aid attorneys to
speak and then regul ate the attorneys’ speech on the basis of
content. 531 U S. at 547-48. Simlarly, the Court has held that
a university, by accomodating nmeetings of student groups,
creat ed:

[a] forum generally open for use by [the] groups.

Havi ng done so, the University has assunmed an

obligation to justify its discrimnations and

excl usi ons under applicable constitutional norns.

The Constitution forbids a State to enforce certain

exclusions froma forumgenerally open to the public,

even if it was not required to create the forumin the

first place.
Widmar v. Vincent, 454 U.S. 263, 267-68, 102 S. C. 269, 273
(1981). The ballot initiative process clearly opens a forumto
political expression, albeit limted by the Hone Rule Act. The
Barr Amendnent discrimnates on the basis of viewpoint wthin
this arena for speech. As such, it is subject to exacting
judicial scrutiny, whether or not the ballot initiative process
I's characterized as a “limted public forum?”

The United States suggests that, should the Court find that
the ballot initiative process is alimted public forum “the

District Board of Elections would be required to all ow any and

all subjects to beconme ballot initiatives regardl ess of whether
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or not they ultimately could becone |law.” USPFF § 77. Such a
result, contends the United States, would be contrary to | aw
“not only does the ballot initiative not have to be open to al
viewpoints — legally it cannot.” ¢ 78. Although the governnent
cites to Committee for Voluntary Prayer, 704 A.2d 1199 (D.C.
1997) and Bishop, 401 A 2d 955 (D.C. 1979), neither of these
cases nor any other authority support such a conclusion.!* As
di scussed earlier, ballot initiatives necessarily propose
| egi sl ati on, and many nmay advocate changes in existing |aw
Therefore, while not deciding the question of whether the ball ot
initiative process is properly analyzed as a limted public
forum the Court wholly rejects the United States’ underlying
argument that the process is “limted” by existing | aw

F. The Barr Amendment Can Not Survive Strict Scrutiny

When the governnent discrinmnates on the basis of viewpoint,
such regulation is presuned to be constitutionally infirmand is
subjected to the strictest judicial scrutiny. R.A.v., 505 U S
at 382. In Good News Club, the Court held that, where it had

found that a “restriction [was] viewpoint discrimnatory, [it]

11 As discussed in Part 11.B. of this Menorandum Opi ni on, Committee for
Voluntary Prayer stands for the proposition that D.C. Superior Court may, in
“extreme” cases, determne that it is appropriate to review the
constitutionality of a proposed ballot initiative prior to permtting citizens
to vote on the initiative, 704 A.2d at 1202, while Bishop found that a City
Council measure was inproper because it constituted a commuter tax forbidden
by the Home Rule Act, 401 A.2d at 957-58.
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need not decide whether it is unreasonable in light of the

pur poses served by the forum” 533 U S. at 107. Even where the
government asserts a conpelling interest in a regulation, it is
uncl ear what interest would be sufficient to justify viewpoint
discrimnation. 1d. at 2103 (finding that “it is not clear
whether a State's interest in avoiding an Establishnment C ause
violation would justify viewpoint discrimnation”); cf. Boo, 485
US at 321 (“[f]or the state to enforce a content-based
exclusion it nmust show that its regulation is necessary to serve
a conpelling state interest and that it is narromy drawn to
achi eve that end.”).

I n Buckley and Meyer, content-neutral restrictions on core
political speech failed to survive strict scrutiny. Buckley
counsel ed that content-neutral restrictions on the speech of
petition circulators “significantly inhibit[s] comrunication with
vot ers about proposed political change” and nust be “narrowy
tailored to serve conpelling governmental interests.” Buckley,
525 U. S. at 192, 192 n. 12 (discussing Meyer).

The United States fails to denonstrate that the Barr
Amendnent is narrowWy tailored to achieve a conpelling governnent
interest. The United States clains that the Barr Anendnent is

justified by the government’s interest in ensuring that federal

46



| aw on marijuana use are upheld and in preventing individuals
fromusing marijuana. USPFF Y 61 (governnent has “substanti al
interest in preventing the illegal distribution, cultivation, and
possessi on of marijuana and ot her Schedule | drugs prohibited by
the Controll ed Substances Act”).

Wil e recogni zing that the federal government’s interest in
enforcing the Controll ed Substances Act may constitute a
conpelling interest, the Court finds that the viewoint
discrimnatory effect of the Barr Amendnent is nonethel ess
unconstitutional. In Good News Club, the Suprene Court rejected
the argunent that a state |aw provision could justify viewpoint
di scrim nation: “Because we hold that the exclusion of the Cub
on the basis of its religious perspective constitutes
unconstitutional viewpoint discrimnation, it is no defense for
MIford that purely religious purposes can be excl uded under
state law.” 533 U. S. at 107, n.2.

Furthernore, even if the Court were to apply traditional
strict scrutiny to the Barr Arendnent — a standard of review nore
appropriate for a content-based, viewpoint-neutral restriction on
speech — it is unlikely that the United States coul d denonstrate
that the Barr Anendnent is narrowy tailored to achieving the

governnental interest in conpliance with federal narcotics |aw
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Strict scrutiny requires that governnent regul ation be no nore
restrictive of First Amendnent rights than necessary to achieve
the asserted governnent interest. Buckley, 525 U. S. at 192; cf.
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (for
content-neutral regulation, governnent need not choose the nost
ef fective neans).

The United States asserts in a conclusory fashion that
“prohibiting the District fromenacting or inplenmenting a | aw
that would | egalize or reduce the penalties for the possession,
use, or distribution of a Schedule | substance ... is narrowy
tailored to neet the governnment’s interest in controlling drug-
related crinme and abuse.” USPFF § 64. The Court, however, can
not concur. Congress has the constitutional authority to
directly legislate for the District of Colunbia; thus, pursuant
to the extraordi nary powers given to Congress by the
Constitution, Congress may enact a substantive |aw that prohibits
any changes in the District’s |law regul ating marijuana use.
Congress al so possesses the power to veto any | egislative act
passed by the City Council or by the citizens of the D strict.
In place of directly legislating for the District, or vetoing
nmeasures adopted by the citizens or Gty Council, Congress chose

to burden individuals’ right to political expression inits
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attenpt to achieve its objective. Such a weighty inposition on
the First Amendnent rights of plaintiffs sinply cannot w thstand
strict scrutiny.
CONCLUSION

For the foregoing reasons, the plaintiffs’ notion for
sumary judgnent is GRANTED and the defendant’s notion for
summary judgnent is DENIED. Constitutional precedent of |ong-
st andi ng persuades the Court that the Barr Anmendnent regul ates
core political speech on the basis of the viewpoint expressed and
i's unconstitutional as applied to plaintiffs. Accordingly,
enforcenent of the Barr Anendnent with respect to plaintiffs’
proposed ballot initiative is permanently enjoined by the Court.

An appropriate Order acconpani es this Menorandum Qpi ni on.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
March 28, 2002
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Noti ce to:

Al exei M chael Silverman, Esquire
Gregg H Levy, Esquire

Covi ngton & Burling

1201 Pennsyl vania Ave., N W
Washi ngton, DC 20004

Emai | : asil verman@ov. com

Kennet h Joseph McGnhie, Esquire

District of Colunbia Board of Election and Ethics
441 4th Street N W

Suite 270

Washi ngton, D.C. 20001

Emai | : KMcghi e@icboee. org

Any Allen Ruggeri, Esquire

United States Departnent of Justice
901 E Street, N W

Washi ngton, DC 20004

Emai | : Amy. Al | en@isdoj . gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARIJUANA POLICY PROJECT,
et al.,

Plaintiffs,
Civil Action No. 01-2595
V. (EGS)
DISTRICT OF COLUMBIA BOARD OF
ELECTIONS AND ETHICS, et al.,

Defendants.

~_— — — ~— — — — — ~— ~— ~— ~— ~—

ORDER AND JUDGMENT

Pursuant to Federal Rule of Civil Procedure 58 and for th
reasons stated by the Court in its Memorandum Opinion docketed
this same day, it is hereby

ORDERED that plaintiffs’ motion for summary judgment is
hereby GRANTED; and it 1is

FURTHER ORDERED that defendant United States’ motion for
summary judgment is hereby DENIED; and it is

FURTHER ORDERED and ADJUDGED that the Clerk shall enter
final judgment in favor of plaintiffs and against defendant,
which judgment shall declare that Section 127 of the District
Columbia Appropriations Act, 2002, Pub. L. 107-96, § 127, 115
Stat. 923 (2001) (“Barr Amendment”), is unconstitutional; and

is

e

of

it



FURTHER ORDERED that defendant District of Columbia Board of
Elections and Ethics is hereby permanently RESTRAINED, ENJOINED
and PROHIBITED from refusing to take action on plaintiffs’
“Medical Marijuana Initiative of 2002" on the grounds that any

such action might violate the Barr Amendment.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
March 28, 2002

Notice to:

Alexei Michael Silverman, Esquire
Gregg H. Levy, Esquire

Covington & Burling

1201 Pennsylvania Ave., N.W.
Washington, DC 20004

Email: asilverman@cov.com

Kenneth Joseph McGhie, Esquire

District of Columbia Board of Election and Ethics
441 4th Street N.W.

Suite 270

Washington, D.C. 20001

Email: KMcghie@dcboee.org

Amy Allen Ruggeri, Esquire

United States Department of Justice
901 E Street, N.W.

Washington, DC 20004

Email: Amy.Allen@usdoj.gov



