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VEMORANDUM OPI NI ON

Plaintiff, the Washington Metropolitan Area Transit
Aut hority (“WMATA"), brought this action seeking declaratory
relief, an injunction and danages agai nst defendant Geor get own
University (“Georgetown”). Plaintiff alleges that defendant
is trespassing on certain |land owned by plaintiff, in
violation of a property deed now over a century ol d.
Plaintiff filed an application for a prelimnary injunction,
and both parties noved for summary judgnment.! Because the
pl ai n, unanbi guous | anguage of the deed grants defendant the
right to undertake the activity at issue, plaintiff’s

application for a prelimnary injunction will be denied,

! Plaintiff nmoved for sunmary judgnent on Counts | and
1l of its Conplaint which seek injunctive relief and
decl aratory judgnment, respectively. In this sane notion,
plaintiff nmoved for partial summary judgnent on the issue of
liability as to Count Il of its Conplaint for trespass.
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plaintiff’s notion for summary judgnment will be denied and
def endant’ s notion for summary judgnent will be granted.
BACKGROUND

Plaintiff WWMATA owns property in the District of Colunbia
desi gnated as Lot 822, Square 1321 (the “Riders’ Fund Land”).
WVATA obt ai ned this property pursuant to an April 9, 1997
Order of Conveyance entered by the Court of Appeals for the
District of Colunmbia Circuit. The Riders’ Fund Land is
adjacent to certain property owned by CGeorgetown. A paved,
private right-of-way known as Fow er’s Road runs in a north-
south direction from Georgetown’s property to the north and
crosses the eastern part of the Riders’ Fund Land. Fower’s
Road divides the Riders’ Fund Land into two parcels: the
western parcel is designated as “Parcel Two," and the eastern
parcel is designated as “Parcel Three.” Georgetown uses and
mai nt ai ns Fowl er’s Road, which connects Georgetown’ s canpus
with Canal Road. (Conpl. 11 5-8; Answer | 5-8.)

An August 10, 1895 deed, as anended by a February 14,
1900 deed (collectively, the “deed”) determ nes the rights of
the parties with respect to the |ocation and use of Fow er’s
Road. The deed conveyed the Riders’ Fund Land fromWIIliam J.
Fowm er and Barbara Fowl er to the Washi ngton and Great Falls
El ectric Railway Conpany (“Railway Conpany”). WMATA is the

successor-in-interest to the rights of the Railway Conpany.
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Georgetown i s successor-in-interest to the rights of WIIliam
J. Fowl er and Barbara Fow er. (Conpl. 7 9-11 & Ex. B; Answer
19 9-11.) The Fow ers reserved certain rights as to the

Ri ders’ Fund Land, and these rights now bel ong to Georgetown
as successor-in-interest. These rights, as stated in the
deed, include:

[ 1] the perpetual right to pass and re-pass
over any and all parts of the aforesaid
‘Parcel s Numbers Two and Three’, to and
from and between the |ands |ying on either
side thereof[;]

[2] the absolute right to | ocate and

dedi cate, at any tine in the future one or
nore public streets or highways across the
said ‘Parcel Number Two (2)' of a width of
not less than sixty (60) feet nor nore than
one hundred and twenty (120) feet each [as
long as it does not interfere with the
Rai | way Conpany’s running of railroad cars
or the Railway Conpany’s successor-in-
interest’s operation or maintenance of any
road subsequently built by the Rail way
Conpany; and]?

[3] [the right to have a] private right of
way | eading fromthe public road known as
the Canal Road . . . shall remain a private
right of way as it is at present, and the
right to free, uninterrupted and
unobstructed use of the same as a hi ghway,
subject to the erection and mai ntenance of
a bridge by [the Railway Conpany] across
the sanme, is hereby expressly reserved unto
the said WIliam Fowl er, his heirs and
assigns forever, it being understood and
agreed that the width of said private right

2 There is no evidence that the Railway Conpany ever
built a road on any part of the WWATA property. (Def.’s Mem
Supp. Mot. for Summ J. (“Def.’s Mem”) at Ex. 1 (Brangnan
Aff. 1 8).)



-4-
of way is and shall continue always to be
not |less that [sic] twelve (12) feet in
wi dth where it passes across the | and
herein conveyed to the [Railway Conpany].
(Compl. Ex. B.) Fower’'s Road is the “private right of way”
referenced in the deed. (Conpl. ¥ 13; Answer T 13.)

On March 23, 2000, Ceorgetown wote to WMATA and i nquired
about purchasing or |easing Parcel Three of the Riders’ Fund
Land. Georgetown wanted to use a portion of Parcel Three to
accommodate a construction project on the university canpus.
The parties, however, could not reach an agreenent to sell or
| ease Parcel Three. (Compl. T 15-17 & Ex. D; Answer (Y 15-
17.)

In July 2000, the parties net to discuss Georgetown’s
proposal to “reconfigure part of [Fower Road] . . . to allow
appropriate access into the new Sout hwest Quadrangl e project
and the rest of the canpus.” (Conpl. Ex. E.) Part of
Georgetown’ s proposed reconfiguration would occur on WVATA-
owned portions of Parcel Two and Parcel Three, and Georget own
woul d use its access rights under the deed to do the
reconfiguration. (ld.) The proposed reconfiguration consists
of wi dening parts of Fow er’s Road fromits current w dth of
twenty-two feet to a newwidth of thirty-six feet (a fourteen

foot increase). (Conpl. Ex. F, Def.’s Mem at Ex. 1 (Brangnan

Aff. § 10).) Georgetown’ s proposed reconfiguration only
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w dens the existing Fow er’s Road, and there is no evidence

t hat Georgetown has proposed to “rel ocate” the right-of-way.
(Conpl. Exs. E-F, H.)

The parties nmet again in Septenber 2000, at which tinme
WVATA i nformed Georgetown that Georgetown “has no | egal right
to unilaterally relocate an easenent.” (Conpl. Ex. G ) WVATA
requested that Georgetown notify WVATA of any construction
t hat Georgetown planned to undertake within the easenent area.
Accordi ngly, on Novenber 13, 2000, Georgetown infornmed WVATA
t hat Georgetown woul d be undertaking “site grading and curb
and gutter work within the easenent area” and construction to
conplete a retaining wall that term nates at the easenent
area. (Conpl. Ex. H.) Georgetown informed WVATA that the
construction would be conpleted within “the com ng weeks”
after Novenber 13, 2000, and that any WMATA property di sturbed
by the construction would be “restored to its previous
condition prior to the start of [Georgetown’ s] work.” (lLd.)

Sonetime during or near March 2001, Georgetown sought
WVATA' s perm ssion to destroy an abandoned concrete bridge
abut ment on WVMATA's | and at no expense to WMATA. WWVATA gave
Geor get own perm ssion, and Georgetown spent $10,000 to renove
the structure. After Georgetown conpleted this project, on
March 22, 2001, plaintiff filed a Conplaint for declaratory

and injunctive relief and an application for a prelimnary
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i njunction agai nst Georgetown’s proposed w dening of Fower’s
Road. (See Def.’s Mem at Ex. 1 (Brangman Aff. § 12-13).)
Plaintiff and defendant subsequently filed cross notions for
sunmary j udgnent.

DI SCUSSI ON

SUMVARY JUDGVENT

Summary judgnent is appropriate when “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to judgnent as a matter of law.” Fed. R Civ. P.

56(c). The novant bears the initial burden of proving that

there is “no genuine issue.” Celotex Corp. v. Catrett, 477
U.S. 317, 324 (1986). Once that burden has been net, the
nonnovant nmust “go beyond the pleadings and . . . designate
‘“specific facts showing that there is a genuine issue for
trial.”” 1d. The nmere allegation of sonme factual dispute

bet ween the parties is not alone sufficient to defeat a notion

for summary judgnent. Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 247 (1986). “One of the principal purposes of the
summary judgnent rule is to isolate and di spose of factually
unsupported clainms or defenses” and it should be construed
accordingly. Celotex, 477 U. S. at 323-324. 1In considering a
sunmary judgnment nmotion, a court is to believe “[t]he evidence
of the nonnovant . . ., and all justifiable inferences are to

be drawn in his favor.” Anderson, 477 U. S. at 255. No



-7-
genui ne issue exists unless “there is sufficient evidence
favoring the nonnmoving party for a jury to return a verdict
for that party.” 1d. at 249.

A. Deed Interpretation

The parties agree that the deed is unanbi guous. (Pl.’'s
Mem Supp. Mot. for Summ J. (“Pl.’s Mem”) at 12; Def.’s Mem
at 6.) There are no material facts in dispute; rather, the
parties’ dispute centers on the interpretation of the deed' s
terms. Plaintiff argues that it “wins this case because of a
single fact: Fow er’s Road, prior to [ Georgetown’ s] recent
unl awf ul trespass, was, for decades, an existing road, the
| ocati on of which was well-settled.” (Pl.’s Mem at 5.)
Based on this prem se, plaintiff contends that defendant’s
| ongtine use of Fower’s Road at the road’ s current wi dth
precl udes defendant fromunilaterally relocating the road
without plaintiff’s permssion. (ld. at 5-10.) Plaintiff
contends that although the deed s | anguage unanbi guously
established a m nimmw dth for Fow er’s Road, the deed did
not grant defendant the right to relocate or expand the right
of way. (ld. at 12-13.) The deed’s | anguage granting
def endant the right to “pass and re-pass” is a nere “wal ki ng”
easenent, and does not intend to allow the dom nant tenant to

rel ocate the easenent for “urban”-type purposes. (lLd. at 15.)
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Def endant argues that the deed requires Fower’'s Road to
be “at least 12 feet in width,” with “no prohibition on
expansi on, nor any maxi mumw dth.” (Def.’s Mem at 6.) The
deed’ s | anguage stating that Fower’s Road “shall remain a
private right of way as it is at present” requires that
Fowm er’s Road be maintained as a private right of way and not
be converted into or dedicated as a public road. (lLd.)

Def endant al so argues that the deed s broad and inclusive

| anguage granting “the perpetual right to pass and re-pass
over any and all parts of [the Riders’ Fund Land]” further
supports an intent to permt Georgetown to w den Fow er’s Road
as needed, as long as the road-widening did not interfere with
the Railway Conpany’'s railroad or any road that the Railway
Conmpany subsequently built on the Riders’ Fund Land. (Def.’s
Mem at 8.)

“‘“ Absent [an] anmbiguity, a witten contract duly signed
and executed speaks for itself and binds the parties wthout
the necessity of extrinsic evidence . . . . A contract is not
anmbi guous sinply because the parties have di sputed
interpretations of its terms. The question whether anbiguity
exists is one of law, and nust be decided by the court.”

Bagl ey v. Foundation for the Preservation of Historic

Georget own, 647 A .2d 1110, 1113 (D.C. 1994) (quoting Holl and

v. Hannan, 456 A.2d 807, 815 (D.C. 1983)); see Dodek v. CF 16
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Corp., 537 A 2d 1086, 1092-93 (D.C. 1988). In addition, “[i]f
a deed is unanbiguous, the court’s role is limted to applying
t he neaning of the words . . . but if it is anbiguous, the
parties’ intention is to be ascertai ned by exam ning the
docunment in light of the circunstances surrounding its
execution and, as a final resort, by applying rules of

construction.” Foundation for the Preservation of Historic

Georgetown v. Arnold, 651 A 2d 794, 796 (D.C. 1994); see

St ei nkanp v. Hodson, 718 A.2d 107, 110 (D.C. 1998). The

parti es have not argued that the deed s | anguage i s ambi guous
or that extrinsic evidence is at issue, but instead “have
nmerely presented two conpeting versions of what the parties

i ntended by the disputed | anguage in the [deed].” Dodek, 537
A.2d at 1093. The deed, then, speaks for itself and is to be
interpreted as a matter of law. 1d.

B. Unanbi guous Ri ght to Wden Fow er’s Road

The deed unanbi guously states that Georgetown, as the
Fow ers’ successor-in-interest, has a “private right of way
| eading fromthe public road known as the Canal Road [that]
shall remain a private right of way as it is at present,” and
that “the width of said private right of way is and shal
continue always to be not less [than] twelve (12) feet in
w dth where it passes across the [Riders’ Fund Land].”

(Compl. Ex. B.) “*The court may not create anbiguity where
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none exists,’” Bagley, 647 A 2d at 1113 (quoting Carey Canada,

Inc. v. Colunbia Cas. Co., 940 F.2d 1548, 1556 (D.C. Cir.

1991)), and I will not endeavor to do so here.

The plain | anguage of the deed requires that Fowl er’s
Road be maintained as a private right-of-way that is at | east
twel ve feet wi de, that Georgetown be permtted to make
reasonabl e use of Fower’s Road in conjunction with the
Ri ders’ Fund Land, that WMATA be permtted to erect and
mai ntain a bridge across Fowl er’s Road, and that Georget own
not undertake activity that interferes with railway operations
or road mai ntenance on the Riders’ Fund Land. Nothing in the
| anguage of the deed prohibits Georgetown from w deni ng
Fow er’s Road as | ong as Georgetown’s activity does not

interfere with roads on WWATA' s property. See Penn Bow ing

Recreation Ctr., Inc. v. Hot Shoppes, 179 F.2d 64, 66 (D.C

Cir. 1949) ("It is true that where the nature and extent of
t he use of the easenent is, by its ternms, unrestricted, the
use by the dom nant tenenment may be increased or enlarged.”).
WVATA has not argued or even suggested that Georgetown’s
proposed construction will interfere with any of WVATA' s
activities, let alone interfere with roads in particular.
WMATA al so has not provided any support for its argunents that
Georgetown is unilaterally relocating Fow er’s Road or

ot herwi se undertaking activity with respect to Fow er’s Road
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t hat violates the plain, unanbi guous | anguage of the deed.
There is no basis for WMATA' s trespass cl ai ns, and,
accordingly, their trespass clainms nust fail as a matter of
I aw.

In addition, the deed’ s use of the ternms “perpetual,”
“free, uninterrupted and unobstructed” shows that the grantors
intended for their successors-in-interest (here, Georgetown)
to be able to adapt Fowmer’s road to neet their changi ng

needs. See Chevy Chase Land Co. v. United States, 733 A 2d

1055, 1073 (MJ. 1999) (“The use of the term ‘ perpetual’
clearly indicates that the easenent was intended to be of

i ndefinite duration and, particularly when conbined with the
term‘free,’ suggests that the use of the easenment was to be
dynamc, i.e., adaptable to the evolving circunstances and
transit needs of those intended to benefit fromthe
right-of-way.”).3 Here, Georgetown’s proposal to w den

Fowl er’s Road by fourteen feet is a reasonable use of the
easenment to enabl e construction of academ c-rel ated
facilities. There is no evidence that Georgetown’ s proposed
wi deni ng of Fow er’s Road would interfere with any railroad or

ot her type of road, or even with WMATA's use of the Riders’

3 Maryland common | aw principles provide guidance for
rel evant District of Colunbia compn | aw i ssues. See Heard v.

United States, 686 A 2d 1026, 1029 (D.C. 1996); D.C. Code
§ 49-301 (West 2000).
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Fund Land. See Penn Bowing Recreation Cr., Inc., 179 F.2d

at 68 (“In determ ning what is a reasonabl e use, the easenent
is to be construed in the light of the situation of the
property and the surrounding circunstances for the purpose of
giving effect to the intention of the parties.”).
CGeorgetown’ s proposed reconfiguration and fourteen-foot
wi deni ng of Fowl er’s Road, therefore, is consistent with the
deed’ s plain | anguage and intent, and it is reasonable as a
matter of |aw 4

| do not hold, however, that Georgetown’s right to w den
Fowmer’'s Road is Ilimtless. Although the deed is silent as to
the road’s maxi mum perm ssi ble width, the court may supply the
omtted termso that the easenent will be used for the

reasonabl e devel opnent of the dom nant estate.

4 Even if the deed’ s | anguage were anbi guous, however,
the parties’ intentions are to be “ascertained by exam ning
t he docunent in |light of the circunstances surrounding its
execution and, as a final resort, by applying rules of
construction.” Foundation for the Preservation of Historic
Georgetown v. Arnold, 651 A 2d at 796. These rul es of
construction require that “restrictions on |and use should be
construed in favor of the free use of |l and and agai nst the
party seeking enforcenment.” [d. at 797 (citing Moses v.
Hazen, 69 F.2d 842, 844 (1934)). Absent record evidence as to
the circunstances surroundi ng the deed’ s execution at the turn
of the twentieth century, the deed should be construed in
favor of permtting Georgetown to wi den Fowl er’ s Road by
fourteen feet, and construed agai nst WMATA, as the party
seeking to enforce a land restriction unsupported by the
record evidence in this case.
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“[1']n the absence of an express termlimt, a court nust
first interpret the agreenent to determine if the agreenment
unanmbi guously omtted the termor if a termwas present but

anmbi guous.” Lerner v. Lerner Corp., 750 A 2d 709, 716 (M.

2000). In this case, the deed unanbi guously omtted a maxi num
width for Fower’s Road. “Wen the parties to a bargain
sufficiently defined to be a contract have not agreed with
respect to a termwhich is essential to a determ nation of
their rights and duties, a termwhich is reasonable in the
circunstances is supplied by the court.” Restatenent (Second)
of Contracts 8 204 (1981). “[Where there is in fact no
agreenent, the court should supply a term which conports with
community standards of fairness and policy rather than analyze
a hypothetical nodel of the bargaining process.” 1d. § 204
cnmt. d. The typical case involves a contract that is silent
as to duration, and a court will inply a “reasonable duration”
based on the “subject matter of the agreenent.” Lerner, 750
A.2d at 716 (holding that the | ower court properly considered
the “totality of the circunstances” in supplying an el even-
year duration termfor a Settlenment Agreement entered into by
two corporate officers and brothers).

Applying this reasonable use principle to an easenent

agreenent that was silent as to the scope of the easenent’s
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use, the Court of Appeals for the District of Colunbia held
t hat :

A grant of an easenent in general terns

wi thout restriction is available for all
reasonabl e uses to which the dom nant
estate may be devoted. E.g., Penn Bow ing

Recreation Ctr., Inc. v. Hot Shoppes, Inc.,
179 F.2d 64 (1949) [other citations
omtted]. The use of the easenent at the

time of its creation does not absolutely
[imt its future use. Thus, sonme courts
have all owed the use of an easenent for
commerci al purposes in certain situations
even t hough that easenent was used
previously only for residential purposes.
[Citations omtted.]

The use of an easenent created by a
general grant, however, is not wthout
limtation. The right of way cannot be
used in a manner that would burden the
servient estate to a greater extent than
was contenplated or intended at the tinme of
the grant. [Citations omtted.] The use
of the easenent is not one of unlinmted
use, but one of unlimted reasonabl e use.
I n exam ning the question of whether the
use i s reasonabl e, one nust consider the
i nvasi on of the servient |andowner's rights
that may result fromincreased or changed
use, as well as the potential obstruction
of the dom nant estate owner's enjoynent of
his estate which could be caused by
restrictions on use of the easenent.
[Citations omtted.] The propriety of a
particul ar use is determ ned by the
specific circunstances involved in that
case. See Penn Bowl ing Recreation Center,
Inc. v. Hot Shoppes. Inc., supra
(determ nation of reasonabl eness is
question for trial court) [other citation
onmi tted].
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Wheeler v. Lynch, 445 A 2d 646, 648-49 (D.C 1982) (enphases

in original) (holding that the trial court’s self-inposed tine
and use restrictions on the easenent were reasonable where the
easenment was shared by both the dom nant and servient
estates). Therefore, Georgetown does not have the
unrestricted right to widen Fow er’s Road beyond reason.® |t
is clear though, that the road’ s initial w dth does not set
for all time the road’ s maxi mum permni ssible width. As the
Wheel er Court stated, “[t]he use of the easenent at the tinme
of its creation does not absolutely limt its future use.”
Id. at 648 (enphasis in original).
1. PRELI M NARY | NJUNCTI ON

Plaintiff has applied for a prelimnary injunction.

I njunctive relief is available only if “(1) there is a

substantial |ikelihood plaintiff will succeed on the nerits;
(2) plaintiff will be irreparably injured if an injunction is
not granted; (3) an injunction will substantially injure the

ot her party; and (4) the public interest will be furthered by

5 At oral argunment, counsel for Georgetown stated that
the original railway bridge over Fow er’s Road spanned forty
feet. It may be that Georgetown would have an “unlimted
reasonabl e use” of Fowl er’s Road such that it may w den the
road to forty feet as long as it does not interfere with any
bri dge used for railroad purposes on the servient estate.
What wi dth woul d exceed reason, however, is an issue left for
anot her day.
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an injunction.” Davenport v. International Bhd. of Teansters,

166

F.3d 356, 360 (D.C. Cir. 1999); see also Washington Metro.

Area Transit Conmmin v. Holiday Tours, Inc., 559 F.2d 841, 843

(D.C. Cr. 1977). GCenerally, injunctive relief “seeks to
mai ntain the status quo pending a final determ nation of the

merits of the suit . . . .” Holiday Tours, 559 F.2d at 844.

Since WMATA has failed on the nerits of its claim wth
def endant bei ng awarded summary judgnent, plaintiff’s
application for a prelimnary injunction will be denied.

CONCLUSI ON

WVATA has failed on the nmerits of its Conplaint as the
deed does permt CGeorgetown to wi den Fow er’s Road by fourteen
feet. Accordingly, WMATA is not entitled to a prelimnmnary
i njunction or summary judgnment. Georgetown is entitled to
sunmary judgnment on WMATA's Conplaint. A final Order
acconpani es this Menorandum Opi ni on.

SIGNED t hi s day of , 2001.

Rl CHARD W ROBERTS
United States District Judge



