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VEMORANDUM

Kennet h Ray Newborn Il (Kenny) died on Decenber 21,
1997 after treatnment for sickle cell crisis in an American
mlitary hospital in Germany. Hi s parents, who are
nonconm ssioned U. S. Arny officers, brought this w ongful
deat h and survival action under the Federal Tort Clainms Act
all eging that a consulting physician at the Walter Reed Arny
Medi cal Center failed to give appropriate advice to the
treating physicians in Germany. The governnment noved to
dism ss or for summary judgnment, arguing that the Newborns did
not establish the requisite control and invol venment of the
physician at Walter Reed in Kenny's treatnent to make out a
"headquarters claim" and that there was no negligence on the
part of the physician. The governnent's notion was granted by
an order issued Decenmber 2, 2002. This nmenorandum sets forth

t he reasons for that order



Backar ound

Kenny was di agnosed with sickle cell anem a when he was
approximately three years old. His parents received
perm ssion fromthe Arnmy to take himto Germany when they were
posted there in 1996. Kenny received routine outpatient care
in Germany at the Wirzburg Arny Hospital (WAH), where Dr.
Davi d Devenport was his primary care provider. Kenny
experienced no serious synptons until a two-day
hospitalization at WAH for breathing problens on Decenber 12,
1997. During this first hospitalization at WAH, Dr. Ebena
took part in Kenny's treatnent and reported that Kenny was
“much i nproved,” "very energetic" and "running around” when he
was released fromthe hospital. Def.'s Att. 7; Pl.'s Ex. B at
91. On Decenber 16, 1997 Kenny had a followup visit with Dr.
Devenport who reported that Kenny's oxygen saturation |levels
and breathing had i nproved and that there were no signs of
respiratory distress. Pl.'s Ex. G (Devenport Decl. 1 8). On
Decenmber 18, 1997, however, Kenny was hospitalized again at
WAH f or abdom nal pains. Dr. Devenport treated Kenny on
Decenber 18, and then Dr. Kl approdt, the on-call physician for
Decenmber 19 and 20, attended to Kenny. On Decenber 20,
according to Dr. Klapprodt, Kenny appeared to be doing well in
the norning but took a turn for the worse later in the day.

Dr. Klapprodt then ordered a transfusion (given the next day)



and transferred Kenny to the pediatric intensive care unit at
the University of Wirzburg Hospital, where he died.

Kenny's parents first filed an adm nistrative claim
asserting negligence on the part of the doctors at WAH. After
the Arny rejected that claim they filed this suit, asserting
for the first time that their son’s death was the result of
negligent consultation provided to the doctors in Germany by
Dr. Margaret Merino, via tel ephone and e-mail, from Walter
Reed Arny Medical Center in Washington, D.C.

It is undisputed that Dr. Merino provided consultation
about Kenny's treatnent, but she was one of a nunber of
doctors who were invol ved.

. On Decenber 12, 1997, Dr. Devenport sent an emmil to

Dr. Cooper, an attendi ng hematol ogi st/ oncol ogi st at

Walter Reed, briefly describing the condition of a

recently admtted patient with sickle cell disease and

focusing on the patient's abdom nal pains and hypoxia
despite normal oxygen saturation levels. Dr. Devenport
asked Dr. Cooper for reconmendations on treating the

patient's "on and off pains at honme." Def.'s Att. 8.

. On Decenber 14, Dr. Merino spoke with a doctor from WAH
about hone pain nmedications for a child with sickle

cell disease who was being discharged. The caller from

WAH nmentioned that the child had | ow oxygen saturations



| evel s but said that the patient had been doing well
until recently, and that a transfer to Walter Reed was
unnecessary. Pl.'s Ex. Mat 28, 45.

On Decenber 16, Dr. Merino answered Dr. Devenport's
Decenber 12 emmil, responding to Dr. Devenport's
questi ons about Kenny's hypoxia and what type of hone
medi cati ons woul d be appropriate for treating his
abdom nal pains. Def.'s Att. 8.

On Decenber 17, Dr. Devenport thanked Dr. Merino by
emai | for her response and asked for recommendati ons on
which mlitary bases in the U S. would be best for
sickle cell patients. 1d. Dr. Merino also spoke with
Dr. Devenport on the tel ephone on Decenber 17 or 18
about eventually sending Kenny back to the United
States. Pl.'s Ex. M at 56-57.

On Decenber 18, Dr. Devenport transmtted a letter in
support of the Newborns' reassignnment, asking that
Kenny be sent to the United States because his nedical
care was beconmi ng increasingly difficult to handle
over seas.

On Decenber 19, while Kenny was hospitalized, Dr.
Devenport spoke to Dr. Merino by tel ephone about
managi ng Kenny's pain. Dr. Merino recommended a PCA

(Patient Controlled Anal gesia) punp with Motrin, and a



transfusion as the next option if the pain did not

i nprove. ld. at 58-73; Pl.'s Ex. G (Devenport Decl. ¢

9-10). Dr. Merino asked about the oxygen saturation

| evel s and was told that there was no evidence of |ung

di sease on exam nation and that the child was | ooking

good. Pl.'s Ex. M at 64-67.

The Newborns' suit focused on this last call, and specifically
on Dr. Merino's recomrendation of pain nmedication rather than
an i mmedi ate transfusion. The claimwas that Dr. Merino's
recommendati on was negligent because it did not adequately
take into account Kenny's oxygen saturation |evels.

The governnment argued, first, that the Newborns' case
must be di sm ssed because Dr. Merino | acked the "cl ose
managenent and control™ of Kenny's case necessary to maintain
a "headquarters clain under the FTCA. Alternatively, the
governnment argued, Dr. Merino owed no duty of care to Kenny
and, even if she did, plaintiffs could not establish a prim
facie case that a breach of that duty was the proxi mate cause

of Kenny's deat h.

Anal ysi s

Headquarters cl ai m



The FTCA's wai ver of sovereign inmunity does not apply
to clains “arising in a foreign country.” 28 U S.C. § 2680(k).
Donesti c acts having operative effects in other countries are
nevert hel ess addressabl e under the FTCA, under a "headquarters
t heory," because the FTCA focuses on the place of the
gover nnment enpl oyee’s act or om ssion rather than the place of

injury. Sami_v. United States, 617 F.2d 755, 761-62 (D.C. Cir.

1979); orlikow v. United States, &B2 F. Supp. 77, B7 (D.D.C.
15BB) .

The government submts that this case shoul d be
di sm ssed for want of FTCA jurisdiction because Dr. Merino's
role in Kenny's treatnment will not support a headquarters
claim There is |language in a decision of one judge of this
Court to the effect that a claimbrought under the
headquarters theory nust allege "cl ose nmanagenent and control”

by an official in the United States. See MacCaskill v. United

States, 834 F. Supp. 14, 17 (D.D.C. 1993). Most courts,
however, have assigned a |lower threshold to headquarters
claims, recognizing themif the act of negligence is alleged

to have occurred in the United States. E.qg., Sam , 617 F.2d at

761-62; Nurse v. United States, 226 F.3d 996, 1003 (9th Cir.

2000); Donahue v. U.S. Dep't of Justice, 751 F. Supp. 45, 49-

50 (S.D.N. Y. 1990). Here, plaintiffs' allegation that

Dr. Merino's acts or om ssions within the United States caused



Kenny's death was a sufficient basis for the assertion of

subject matter jurisdiction under the FTCA.

1. Duty of care/standard of care

The questions of whether Dr. Merino owed any duty of
care to Kenny, and, if so, what the appropriate standard of
care was, appear to have nerged -- or, perhaps, blurred --
into a single question in the District of Colunbia. See In re

Seal ed Case, 67 F.3d 965, 968 (D.C. Cir. 1995), and the

authorities cited therein.* There is sonme confusion in the
case |l aw, noreover, as to whether the single, nerged question
is one of law for the court, id.("The existence of . . . a

| egal duty owed by the defendant to the plaintiff, is a
guestion of law, to be determ ned by the court.")(citing Zhou

v. Jennifer Mall Restaurant, 534 A 2d 1268, 1274 (D.C. 1987);

Rest at ement (Second) of Torts 8§ 328B(b), (c) (1963)), or one

of fact for the jury, Washington v. WAshington Hosp. Cir., 579

A .2d 177, 181-82 (D.C. 1990) (expert testinony required to

establish standard of care; proof was sufficient to create

1 District of Colunmbia law will be applied to the merits
of plaintiffs' claim because tort liability under the FTCA
follows the | aw of the state where the alleged acts or
om ssions occurred. 28 U.S.C. 8 1346(b); Kugel v. United
States, 947 F.2d 1504, 1508 (D.C. Cir. 1991).
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issue for the jury). The governnment's first dispositive
motion on the duty of care question was deni ed because it was
not clear beyond doubt that plaintiffs could prove no set of
facts that would entitle themto relief. Menorandum of Feb.
26, 2002, at 7. After discovery and fuller briefing, however,
it becane clear that the "precise circunstances,” 1n re

Seal ed Case, 67 F.3d at 969, of Dr. Merino's role in Kenny

Newborn's care neither conferred nor inposed upon her the duty
of deci di ng whet her, and when, to adm nister the bl ood
transfusion that plaintiffs maintain would have saved Kenny's
life.

The existence vel non of a consulting doctor's duty to
a patient and the nature of that duty depends upon the degree
and frequency of her involvenment with the patient's treatnent.
Substantial or frequent consultation that amounts to virtual
supervision of a patient's treatnment tends to give rise to a

duty, whereas informal or occasional consultation does not.

Conpare Sawh v. Schoen, 627 N.Y.S.2d 7, 9 (App. Div. 1995)(no

liability for consulting doctor who only participated in
meetings to discuss plaintiff’s case and offered no advice on

treatnment), and Hill v. Kokowsky, 463 N. W2d 265, 267 (M ch.

1990) (no duty owed by consulting doctor who did not have any
contact with patient, did not see records relating to the

case, and did not know patient's nane), with Glinksy v.




| ndel i cato, 894 F. Supp. 86, 90-95 (E.D.N. Y. 1995)(consulting

doctor who served as a nentor to calling doctor and provided
continuous and substantial assistance practically serving as
the ultimate decisionmaker owed duty to patient), and

Fernandez v. Adm rand, 843 P.2d 354, 356, 361 (Nev.

1992) (consul ting doctor had duty to patient because he saw and
treated patient and conducted exans of patient relied upon by
ot her doctors).?

Dr. Merino's involvenment in Kenny's treatnment falls
somewhere close to the informal advice end of that spectrum
Dr. Merino did not provide the extensive and conti nuous type
of consultation that made her practically the ultimte
deci si onmaker in Kenny's treatnent. The doctors at WAH
retained control over Kenny's treatnment and did not |ook to
Dr. Merino for supervision. Wlter Reed doctors had no
supervisory role vis-a-vis WAH doctors. There was no policy
or protocol requiring WAH doctors to consult with Walter Reed
doctors. Dr. Smth explained that WAH doctors regularly
contact other doctors either at |ocal German hospitals or U S.
mlitary hospitals for general advice, but that there is no
written or informal agreement for themto do so. Def.'s Att. 4

(Smith Decl. T 8).

2Some of these cases focus on the existence of a physician-
patient relationship, which is not one of the elenments of
negli gence in cases agai nst doctors according to D.C. |aw.
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Dr. Merino stated that she did not "take over" Kenny's
case; that Dr. Devenport exercised independent judgnment in
treating Kenny; and that she believed that he could handle
treatment of a patient experiencing sickle cell crisis. Pl.'s
Ex. P (Merino Decl. f 13); Ex. Mat 60-61. Dr. Devenport
stated that his call to Dr. Merino on Decenber 19 was to get a
second opinion, not to be directed on how to treat Kenny.
Pl."s Ex. B at 102-03. Dr. Merino spoke to Dr. Devenport only
intermttently during Kenny's hospitalization at WAH. O her
WAH doctors were involved in Kenny's treatnment, and they did
not look to Dr. Merino for guidance. Def.'s Att. 3 (Ebena
Decl. § 3-5); PI.'s Ex. J (Klapprodt Decl. § 7).

Dr. Klapprodt, the on-call physician from Decenber 19 to
Decenmber 20 who was in charge of Kenny's treatnent inmedi ately
before his death, did not find it necessary to consult with
Dr. Merino or any other doctor at Walter Reed. Pl.'s Ex. J

(Kl approdt Decl. Y 7).

Al'l of these facts were undisputed. Plaintiffs
nonet hel ess sei zed upon Dr. Devenport's statenent that he
woul d have ordered a transfusion on Decenber 19 if Dr. Merino
had recomended it. That statenent does not nean or suggest
that Dr. Devenport had turned over control of his patient's
treatment to Dr. Merino. The context of the statenent mekes

it clear that Dr. Devenport was |ooking for a second opinion
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because he was "plus or m nus" on whether a transfusion was
necessary. Pl.'s Ex. B at 36, 39-40, 102-03; Ex. G (Devenport
Decl. ¢ 12). But Dr. Devenport's uncertainty, or his

wi | lingness to accept a suggestion, did not inpose on Dr.
Merino the duty to deci de whether and when to order a
transfusion on Kenny. |If it did, no specialist would
undertake to advise a primary care physician who is uncertain
about how to deal with a crisis, regardless of how inparti al
or unofficial her professional relationship with the primary
care physician was and regardl ess of how i nfrequent or

i nsubstantial the advice. Plaintiffs have cited no cases
supporting such a theory, and there appears to be none —-

per haps because ot her judges presented with such a theory have

been as disturbed as | was by its public policy inplications.

L1l Proxi mat e cause

Even if Dr. Merino did have a duty to deci de whet her
and when to transfuse Kenny, plaintiffs neither adduced nor
poi nted to any adni ssi bl e evidence that her suggestion to
medi cate before transfusing was the proxi mate cause of Kenny's
death. There was no autopsy. Plaintiffs' expert Dr. Gee
opined that the failure to transfuse on Decenber 19 was nore
li kely than not the cause of Kenny’'s death, but she al so

acknowl edged that, w thout an autopsy, her opinion was



conjecture. Pl."s Ex. Dat 4. And, like Dr. Merino, Dr. GCee
offered alternative explanations for Kenny's death, such as
the discontinuation of the nmedication predni sone on Decenber
19 or 20, Pl.’s Ex. D at 4; Ex. K at 49-50; Ex. Mat 85. Dr.
Kl appr odt assessed Kenny on the norning of Decenber 20 and
decided at that tinme not to adm nister a transfusion

i mmedi ately, because Kenny | ooked well. PlI.'s Ex. J (Kl approdt
Decl. § 6). That undisputed fact also undercuts plaintiffs
assertion that Dr. Merino's conduct was the proxi mate cause of
Kenny's death, especially considering Dr. Gee's opinion

t hat Kenny "may have gotten better if [the transfusion] was

given earlier in the day." Pl.'s Ex. K at 51.

JAMES ROBERTSON

United States District Judge

Dat ed:
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