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MEMORANDUM OPINION

Plaintiff, the Commonwealth of Puerto Rico (“Comonweal th”),
brings this action to enjoin the United States Navy's mlitary
traini ng operations on the Island of Vieques, a nunicipality of the
Commonweal t h. Def endants are Donald Runsfeld, Secretary of
Def ense; Gordon Engl and, Secretary of the Navy, and Admral Vern
Cark, Chief of Naval Operations. Plaintiff alleges that
Def endants’ naval exercises violate the federal Noise Control Act
of 1972 (“the Act”), 42 U S.C. 8 4901 et seq., and Puerto Rico’'s
| ocal environnmental noise control |aw, nanmely the Noi se Prohibition

Act of 2001.* The matter is now before the Court on Plaintiff’s

! The Noi se Prohibition Act of 2001 has not yet been codified
as lawin Puerto Rico. However, for purposes of this Opinion, the
Court relies on the English translation thereof submtted by both



Motion for Summary Judgnent, and Defendants’ Motion to Dismss, or
in the Alternative, for Summary Judgnent.

Before turning to the particulars of the | egal issues raised
in this case, the Court notes sonme general observations about the
underlying challenge. Wthout question, the issue of the Naval
training exercises on Vieques has been of [|ong-standing
significance to many people. The Navy and the United States
governnment view the exercises as critical to mlitary readi ness;
the Commonwealth and the states that have submitted an am cus
curiae brief believe the exercises interfere with their sovereign
duty to protect the health, safety and welfare of their residents.
The people of Vieques maintain that the exercises have
significantly inpaired their quality of Iife and well -being.

While the political and policy issues raised in this case are
conpl ex and involve the clash of many inportant interests, the
|l egal issue, in contrast, is sinple and straightforward. Upon
consi deration of the notions, oppositions, replies, the am cus
curiae brief of the States of New York and Connecticut, and the

entire record herein, for the reasons stated below the Court

parties as attachnments to their notions. There is no dispute as to
this translation. See Pl.’s Menorandum of Law in Support of its
Motion for Summary Judgnent (“Pl.’s Menp.”) at Ex. 1; see
Def endant s’ Menorandum of Law in Support of its Motion to Dism ss,
or in the Alternative, for Summary Judgnment (“Defs.’” Meno.”),
St at ut ory Addendum



concl udes that the Commonweal th’s case nust be dism ssed for |ack
of subject matter jurisdiction. The federal Noise Control Act of
1972 does not provide Plaintiff a cause of action to sue in federal
district court for the violations alleged. Accordingly, the Court
denies Plaintiff’s Mtion for Summary Judgnent and grants
Def endants’ Mtion to Dismiss, or in the Alternative, for Summary
Judgnent .
I. BACKGROUND?

The Commonweal th filed this action to enjoin the United States
Navy fromfiring its naval guns, known as 5-inch/54 caliber Mark 45
guns (“Mark 45 guns”), during naval training exercises at the
I nhabited island of Vieques. The Commopnweal th asserts that these
exercises violate both the federal Noise Control Act of 1972 and
Puerto Rico’s own Noise Prohibition Act of 2001.

A. Naval Exercises on Vieques

Vi eques, a nmunicipality of the Coormonweal th of Puerto Rico, is
a hilly island in the Caribbean | ocated to the south and east of
Puerto Rico. Vieques is over 18 mles long and four mles at its
w dest point. About 9,300 civilians reside in Vieques, nost of
themin the two towns in the mddle of the island, |sabel Segunda

on the north coast and Esperanza on the south coast.

2 The facts cited herein are either undisputed or explicitly
identified as the allegations of one of the parties.
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The Navy has been conducting mlitary training exercises on
and in the waters surrounding Vieques for the past 60 years.
Currently, the Navy owns approxinmately 14,000 of the island s
33, 000 acres, which includes nost of the eastern end of the island.
The Navy’s installations on the eastern end of Vieques are part of
a larger mlitary conplex known as the Atlantic Fleet Wapons
Training Facility, headquartered in Puerto Rico. That facility
consists of four firing ranges. The one nost relevant to
Plaintiff's challenge is the “Inner Range.”?

Many di fferent kinds of training exercises occur in the |Inner
Range.? Plaintiff’s allegations challenge the continuation of the
exerci ses known as Naval Surface Fire Support exercises (“NSFS").
These exercises involve ship-to-shore gunnery practice by Navy
vessel s stationed between 4.6 to 6.8 mles fromthe southern shore

of Vieques. The vessels fire 70-pound projectiles at 2.3 tinmes the

8 The other three ranges are the: (1) outer range, which is
an ocean range nore than 35 mles off the coast of Vieques, where
the Navy conducts ship-to-ship weapons fire, ship-to-air mssile
fireand air-to-air mssile fire; (2) the underwater range, | ocated
off the western shore of St. Croix, involving three dinensional
tracki ng of surface and underwater objects; and (3) the electronic
warfare range. See Defs.’” Meno. at 5, n.2.

* Oher training exercises include air-to-ground bonbing
operations; conbined arnms training involving the maneuvering of
forces and the use of snmall arnms, nortars, artillery and other
expl osi ves; close air support operations; anphibious operations;
speci al warfare operations; and practice aerial and surface m ning
operations. See Pl.’s Conpl. at | 14.
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speed of sound at targets on an uni nhabited area on the eastern end
of Vi eques known as the “Live I npact Area.” Each individual firing
generates three sounds, nanely one nuzzle blast and two intense
soni ¢ boons. These sounds are propagated through air and water
toward the island of Vieques, and each sound exceeds peak sound
pressure values of 190 dBre 1 p-Pa.’

B. Effects of Naval Firing

Every year the Navy fires thousands of rounds fromits Mark 45
guns at the Live Inpact Area on the eastern part of Vieques as part
of its NSFS exercises.® The firing generates high anplitude, |ow
frequency sounds that the Cormonwealth asserts have caused a w de
range of nedical problenms and have substantially inpaired the
quality of life for residents of Vieques.

For exanpl e, the Coomonweal th asserts that the noi se generated
fromthe naval firing has led to a high incidence of Vibroacoustic
di sease. This disease refers to injuries and abnormalities in the

cardi ovascul ar, respiratory, nervous and inmmune systens due to

> “190 dB re 1 p-Pa” is a sound neasurenent in decibels
referenced to one mcro Pascal. A mcro Pascal is a pressure
measurenent unit.

® For exanple, in 1988, the Navy fired over 13,000 rounds at
Vi eques. In 1998, approximately 7,300 shells were fired at
Vi eques.



prol onged exposure to high-anplitude, |owfrequency noise.” See
Pl.”s Conmpl. at { 20.

Plaintiff also alleges that the noise associated with the
naval exercises substantially interferes with the quality of life
of the civilian residents of Vieques by causing significant
di sconfort, annoyance, and psychol ogical distress.® See Pl.'s
Meno. at 8-10 (“noi se from t he shi p-to-shore
bonbardnments...irritate and produce ‘fear, anxiety and tension
anong the island’s residents...the inpact of the noise is
especially traumatic for schoolchildren in Vieques....[There is a]
constant sense of anxiety anong [] students”).

Plaintiff further all eges that the naval firing produces | ong-

term damage to the honmes and livelihood of residents on Vieques.®

" Defendants mmintain that the exercises have not caused
Vi br oacousti c di sease or any other illness commonly associated with
exposure to high anmplitude, | ow frequency sounds. See Def.’s Meno
at 9-10. They further contend that the naval exercises do not
inmpair the health of residents on Vieques and that the maxi num
sound val ues set by the Noise Prohibition Act are well bel ow safety
criteria. See Defs.’” Reply at 2-5.

8 Defendants dispute that the noise levels significantly
impair the quality of life of residents on Vieques. They enphasize
that residents are exposed to short pulses of noise from naval
gunfire that add up to slightly over four mnutes of noise spread
over the course of a year. They have submtted expert testinony
indicating that the noise levels in the residential areas of
Vi eques are “unexceptional wth respect to the outdoor noise
exposure of large segnents of the [United States] population.”
Defs.” Menp. at 9; see also Defs.’ Reply at 4-5.

° Defendants al so dispute that the naval exercises threaten
the fish and marine life in the waters around Vi eques and Puerto
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See Pl.’s Menpb. at 10 (“Houses in Vieques vibrate...to such a
degree that noi se-i nduced cracking and | eaki ng are commonpl ace.”);
id. at 11 (“The intense noise not only produces stress and anxiety
in the fishernen, it also harns the aquatic life on which the
fi shernmen depend for their livelihood.”).

C. Federal Noise Control Act

The Commonweal th brings its challenge to the naval exercises
under the federal Noise Control Act. The Noise Control Act is a
federal statute ained at addressing the adverse physical and
psychol ogi cal effects of inadequately controlled noise on the
overall health of citizens. 42 U S.C. 8 4901(b) (“It is the policy
of the United States to pronote an environnent for all Americans
free fromnoise that jeopardizes their health or welfare.”). The
Noi se Control Act contenpl ates both federal and state regul ati on of
noi se pollution in furtherance of this goal.

Specifically, the Act recognizes that “federal action is

essential to deal with mmjor noise sources in comerce,” and
establishes, inter alia, “federal noise enission standards for
certain products distributed in conmerce.” 42 U S.C. 8
4901(a) (3). In particular, the Act directs the Environnental

Protection Agency (“EPA’) to pronul gate regul ations establishing

noi se em ssion standards applicable to manufacturers who design

Rico. See Defs.’” Reply at 4, n.7.
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products found to be mmjor sources of noise pollution, such as
construction and transportation equi pnment. 42 U S.C. 8§ 4905.

The Noi se Control Act al so acknow edges the role that state
and | ocal governnents play in noise pollution control, and provides
that the “primary responsibility for control of noise rests with
state and | ocal governnents.” 42 U S.C. § 4901(a)(3). It | eaves
to the states and cities the responsibility for regulating
envi ronnental noi se stemm ng fromthe use of the products found to
be mgjor sources  of noi se  pol | ution. 42 U S.C 8
4905(e)(2)(“nothing in this section precludes or denies the right
of any State or political subdivision thereof to establish and
enforce controls on environnental noise (or one or nbre sources
thereof) through the licensing, regulation or restriction of the
use, operation, or novenent of any product or conbination or
products.”); see also S. Rep. No. 92-1160, at 7 (1972), reprinted
in 1972 U.S.C.C. A N 4655, 4660 (“states and | ocal governments have
the primary responsibility...for setting and enforcing limts on
envi ronnental noise which in their view are necessary to protect
public health and welfare.”).

The provision of the Noise Control Act upon which Plaintiff
relies is contained in Section 4(b). Also referred to informally
as the “federal facility provision,” it provides that “[e]ach

depart nment, agency, or instrunentality of the executive,



| egi sl ative, and j udi ci al branches of t he Feder a
Governnent . .. shal | comply wth established federal, state,
interstate and local |aws respecting control and abatenent of
envi ronment al noi se, "' subject only to presidential exenption. 42
U S.C. § 4903.

D. Puerto Rico’s Noise Prohibition Act of 2001

The Commonwealth also alleges violation of its local |aw,
namel y the Noi se Prohibition Act, which the Governor of Puerto Rico
signed into law on April 23, 2001. The Noi se Prohibition Act
prohi bits the generation of sound above peak sound pressure | evels
of 190 dBre 1 p-PA fromanywhere within the waters of Puerto Ri co.
Specifically, it provides that:

No person may cause or permt the em ssion of a sound

either in air or in water which, at any tine, for any

duration, and at any frequency or range of frequencies,

propagates into the Waters of Puerto Rico...a peak sound

pressure | evel or equal to or in excess of 190 dBre 1 p-

Pa, as neasured at any point within said Waters of Puerto

Ri co.

Article VI, Section 2. See Pl.’s Meno., Ex. 1.

E. The Commonwealth’s Suit

1% For purposes of this opinion and for the conveni ence of the
reader, “state...and | ocal | aws respecting control and abat ement of
environmental noise” will also be referred to as “state and | ocal
envi ronnment al noi se requirenments.” This term nology is consistent
with the legislative history. See S. Rep. No. 92-1160, at 6, 1972
US CCA N at 4658 (“the concept of ‘environmental noise is used
through [sic] this bill to describe the overall |evel of noise in
a given area to which individuals are exposed...”).
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| medi ately after passage of the Act, and on April 24, 2001,
the Commonwealth filed a conplaint and a notion for tenporary
restraining order to enjoin the Navy fromfiring Mark 45 naval guns
as part of its 4-7 day training exercises scheduled to begin on
April 24, 2001. The Court denied the Mtion for a Tenporary
Restrai ning Order on April 26, 2001.

Thereafter, Plaintiff filed a Mtion for Sunmary Judgnent
seeking: (1) a judgnent declaring that the Navy’'s firing of Mark 45
guns at targets located on Vieques violates the federal Noise
Control Act of 1972 and the Conmonweal th’ s Noi se Prohi bition Act of
2001; and (2) an injunction prohibiting any further firing of Mark
45 guns at targets located on Vieques. Defendants filed a Mtion
to Dism ss in response.

II. STANDARD OF REVIEW

Before the Court are Plaintiff’s Mtion for Summary Judgnent
and Defendants’ Mtion to Dismss the Conplaint, or in the
Al ternative, for Sumrary Judgnment. The Federal Rules of G vil
Procedure require that if, on a notion to dismss for failure to
state a claim the novants submt matters outside the pleadings
whi ch are not excluded by the court, the notion nust be treated as
one for summary judgnment and di sposed of in accordance with Rule
56. Fed. R Cv. P. 12(b). Def endants' Mbdtion requires

consi deration of matters outside the pleadings and will thus be

treated as a Motion for Summary Judgnent.
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Summary judgnent may be granted only when there i s no genui ne
issue as to any material fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Gv. P. 56(c).

III. ANALYSIS

The heart of Plaintiff’'s conplaint is that the Navy has
viol ated the federal Noise Control Act of 1972 by its ship-to-shore
firing of Mark 45 guns at Vieques. Specifically, the Comonweal th
mai ntains that the federal Noise Control Act requires the Navy to
conply with its | ocal Noise Prohibition Act. The Noi se Prohibition
Act prohibits peak sound pressure levels in and around the waters
of Puerto Rico that exceed 190 dB re 1 p-Pa.

Def endants do not dispute that the naval exercises violate
Puerto Rico's local law or that the firing propagates sound that
exceeds the prescribed noise |evels. See Defs.’” Menp. at 9.
I nstead, Defendants assert that Plaintiff may not sue under the
federal Noise Control Act to enforce the Navy' s conpliance with the
| ocal Noise Prohibition Act. Defendants argue that the federa
Noi se Control Act contains neither an express waiver of sovereign
imunity nor a cause of action for enforcenent of state or |ocal

envi ronnment al noise | aws. !

' 1nany suit infederal district court in which the Defendant
is the United States, there nust be both a waiver of sovereign
immunity and subject matter jurisdiction. See FDIC v. Myer, 510
U S 471, 484 (1994); see also United States v. Mtchell, 463 U S.
206, 218 (1983). The two inquiries are "analytically distinct"
ones. That is, even if there is a waiver of sovereign immunity, a

11



As explained below, even if the Noise Control Act waives
sovereign immunity, the Court would still lack subject matter
jurisdiction over Plaintiff’s action. The Noise Control Act does
not provi de the Coormonweal th of Puerto Ricowith a private right of
action to sue in federal district court for the Navy's failure to
conply with the peak sound pressure linmts established by the Noise
Prohi bition Act.

A. There is No Express Cause of Action Under the Federal
Noise Control Act

The federal Noise Control Act does not expressly authorize
Plaintiff’s suit to enforce the type of environnental noise
requi renent at issue here, nanely the peak sound pressure |evels
established by Puerto Rico's |local Noise Prohibition Act.

First, it is clear that Section 4(b) of the Noise Control Act,

the provision upon which Plaintiff relies, does not expressly

authorize this suit. Section 4(b) provides that “[e]ach
depart nment, agency, or instrunentality of the executive,
| egi sl ative, and j udi ci al branches of t he Feder al
Governnent .. .shal | conmply with established Federal, State,

interstate and local |aws respecting control and abatenent of

environnental noise,” subject only to presidential exenption. 42

Court nust still find that the source of substantive | aw upon which
Plaintiff relies provides an avenue for relief. Meyer, 510 U S. at
484.

12



U. S.C. 8§ 4903 (enphasis added).*® Although this | anguage requires
federal facilitiesto followfederal, state and | ocal environnental
noise laws, it does not provide a private right of action to
enforce these requirenents in federal district court. Plaintiff
does not dispute the absence of an express cause of action to
enforce Section 4(b). See Pl.’s Menp. at 26 (“The absence of an
express right of action in the Noise Control Act to enforce Section
4(b) does not preclude the Court fromfinding that there shoul d be
an inplied right.”).

Second, it is also clear that the “citizen suit” provision of
the Noise Control Act does not expressly authorize Plaintiff’s

suit. The citizen suit provision is contained in Section 12 of

2 The relevant part of section 4(b) provides:

Each departnent, agency, or instrunmentality of the
executive, legislative, and judicial branches of the
Federal Governnent--

(1) having jurisdiction over any property or facility, or

(2) engaged in any activity resulting, or which my
result, in the em ssion of noise,

shall conply with Federal, State, interstate, and |oca
requi renents respecting control and abatenent of
envi ronnental noise to the sane extent that any personis
subj ect to such requirenents.

42 U S. C. § 4903.
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the Act and explicitly sets forth the type of environnmental noise
requi renents that may be enforced under the Act in federal district
court. See 42 U S.C. § 4911.

Specifically, Section 12 provides that “any person...nmy
commence a civil action on his [sic] own behalf... (1) against any
person (including [the United States]) who is alleged to be in
violation of any noise control requirenent.” The term “noise
control requirenment,” in turn, is defined by reference to other
sections of the Act. Those sections all concern certain types of
federal noise control requirenents, such as federal noi se em ssion
standards for manufacturers of new products in interstate
commer ce. 3

Plaintiff does not appear to dispute that Section 12 does not
aut horize suit in federal court for violation of state and |oca
requi renents “respecting control and abatenent of environnental

noise.” See Pl.’s Menp. at 27; see Ronero-Barcelo v. Brown, 643

F.2d 835, 853 (1% Cir. 1981)(in case challenging the naval firing

13 gpecifically, the term “noise control requirenent” is
defined in subsection (f) by reference to other sections of the
Act: “For purposes of this section, the term ‘noise control
requi renent’ neans paragraph (1), (2),(3), (4), or (5) of section
4909(a) of this title...” Paragraphs 1-5 of 8 4909(a), in turn
concern federal regulations ained at the manufacturing of products
put ininterstate conmerce that are determ ned to be “maj or sources
of noise.” S. Rep. No. 92-1160, at 16, 1972 U.S.C.C. A N. at 4666.
These include noise em ssion standards for the nmanufacturing and
design of “construction equipnent, transportation equi pnment, any
not or or engi ne, turbines and conpressors, percussion and expl osi ve
equi prent, and el ectrical and electronic equipnent.” 1d.

14



at Vieques and involving nearly identical facts as the one at bar,
the First Circuit concluded that “Section 12 has no provision for
citizens’ suits to enforce a federal agency’s duty to conply with
state and | ocal requirenents regardi ng the control and abat enent of
environnmental noise. Puerto Rico's claim prem sed on a violation
of state law, cannot be nmaintained under s 12 of the Act.”).
Consequently, the only noi se control requirenents enforceabl e under
Section 12 are the enunerated federal ones.

Third, parties have pointed to no ot her | anguage or provision
inthe federal Noise Control Act providing the Commonweal th a cause
of action to enforce its local environnmental noise requirenent.
Upon i ndependent exam nation of the statute, the Court can find no
such | anguage.

It is therefore clear that the federal Noise Control Act does
not expressly provide a private right of action for the enforcenent
of the Noise Prohibition Act or of any other |ocal requirenent
“respecting control and abatenent of environnental noise.”

B. There is No Implied Right of Action Under the Federal
Noise Control Act

G ven the absence of an express private right of action for
suit under the federal Noise Control Act, the question remains
whet her one may be inplied.

The Commonweal th argues that a private right of action should

be inplied. It reasons that since Section 4(b) requires federa
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facilities to conply with state and | ocal environnental noise | aws,

a fortiori, a state or locality nmay enforce that duty in federa

district court. See Pl.’s Opp’'n at 26 (“In the absence of an
express provision for relief, it is therefore presuned that
Congress intended an inplied right of action to be available to
enforce such a statutory conmmand.”).
1. Implied Right of Action Doctrine
It is well established that “like substantive federal |aw
itself, private rights of action to enforce federal |aw nust be

created by Congress.” Al exandar v. Sandoval, 121 S. C. 1511, 1519

(2001). It is not surprising then, that the inplied right of
action cases nake clear that “where a statute expressly provides a
particular remedy or renedies, a court mnmust be chary of reading

others intoit.” Transanerica Mrtgage Advisors v. Lewi s, 444 U. S.

11, 19 (1979); see also Touche Ross & CO v. Redington, 442 U.S

560, 568 (1979) (renedi es avail abl e are those “that Congress enact ed
into law").

To determ ne whether Congress intended to create a private
right of action wunder a federal statute wthout saying so
expressly, the key inquiry is, of course, the intent of the

| egi sl ature. See M ddl esex County Sewerage Authority v. National

Sea Cl ammers Association, 453 U.S. 1, 12 (1981); see al so Sandoval ,

121 S.C. at 1519-1522. Furthernore, there nust be an “intent to

16



create not just a private right but also a private renedy.” See

Transaneri ca Mrtgage Advisors, 444 U.S. at 19.

To determ ne intent, a court exam nes the statutory |anguage,
particularly the provisions included for enforcenent or relief, as
well as the legislative history and other traditional aids to

statutory interpretation. Sea C amrers, 453 U. S. at 12; Sandoval,

121 S.C. at 1520. After doing so, “in the absence of strong
indicia of a contrary congressional intent,” a court is “conpelled
to conclude that Congress provided precisely the renedies it

consi dered appropriate” in a statute. Sea dammers 453 U. S. at 15.

As expl ai ned bel ow, exami nation of the statutory |anguage
context and history of various sections of the federal Noise
Control Act does not reveal any indicia, let alone “strong
indicia,” that Congress intended to create a private cause of
action for plaintiff to sue in federal district court for violation
by federal facilities of state and | ocal environnental noise | aws.
To the contrary, exam nation of the statutory |anguage and cont ext
shows that Congress only intended to create a cause of action under
the Noise Control Act for violations of the federal environnental
noi se control requirenments expressly set forth in Section 12, the
citizen suit provision.

2. Federal Facility Provision of the Federal Noise
Control Act

The Court first exam nes the statutory | anguage, context, and

17



| egi slative history of Section 4(b), the provision upon which
Plaintiff relies, to determ ne whether Congress intended to create
a private right of action.

Plaintiff argues that the |anguage of Section 4(b), which

provides, inter alia, that federal facilities “shall conply with
Federal, State, interstate and local requirenments respecting
control and abatenment of environnmental noise,” 42 U.S.C. 8
4903(b), provides a sufficient basis upon which to inply a right of
action because it requires federal facilities to follow state and
| ocal | aws.

First, the Suprenme Court has recognized that even though
federal facilities may be required by federal statute to follow
state and local environnental |aws, states nay not be able to

enforce those |aws against federal facilities. I n Hancock V.

Train, 426 U S. 167 (1976), the Court concluded that the federal
facility provision of the Clean Air Act, 42 US. C. § 7418 (a),
(which served as the nodel for Section 4(b) of the Noise Control
Act)™ clearly required federal installations to “conply wth

established air pollution control and abatenent neasures.” 1d. at

¥ The |l egislative history establishes that the Clean Air Act,
including its federal facility provision, served as a prototype for
the Noise Control Act. See S. Rep. No. 92-1160, at 8, 1972
US CCAN at 4661. Furthernore, at | east one Circuit court has
interpreted the Noise Control Act by analogizing to judicial
interpretations of the Clean Air Act. See Ronero-Barcelo, 643 F. 2d
at 854- 855.

18



172. The Court held, however, that even though federa
installations were obligated to conform to state requirenents,

states could not enforce such conpliance through, inter alia,

state permt procedures. |1d. at 198 (“[We can only concl ude that
to the extent it considered the matter in enacting [the federa
facility provision] Congress has fashioned a conprom se which,
while requiring federal installations to abate their pollution to
the sane extent as any other air contam nant source and under
standards which the States have prescribed, stopped short of
subjecting federal installations to state control.”).

Therefore, it is not axiomatic, as Plaintiff maintains, that
Plaintiff may automatically enforce the Navy' s conpliance with the
Noi se Prohibition Act in federal district court sinply because
Section 4(b) requires federal facilities to conply with state and
| ocal environmental noise | aws.

Second, nowhere in the renmai nder of Section 4(b) is there any
| anguage permtting conmencenent of a civil action to enforce state
and | ocal environnental noise requirenments. Nor does Section 4(b)
contain | anguage permtting any other nmeans of enforcenent. This
omssion is significant, in light of the fact that Congress has
provided explicit enforcenent |anguage in the federal facility
provi si ons of other environnental statutes considered anal ogous to

the Noise Control Act. For exanple, the federal facility
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provi sions of both the Cean Air Act (“CAA"), 42 U S . C. 8§ 7401 et
seq., and the Cean Water Act (“CWA"), 33 U S.C. § 1251 et seq.,
expressly contenpl ate enforcenent in federal court of certain types

of state and |ocal requirenents.?'®

> The federal facility provision of the Cdean Ar Act
provi des:

Each [federal facility] shall be subject to, and conply
with, all Federal, State, interstate, and |oca
requi renents, adm nistrative authority, and process and
sanctions respecting the control and abatenent of air
pollution in the same manner, and to the sanme extent as
any non-governnental entity...The preceding sentence
shall apply...(D) to any process and sanction, whether
enforced in Federal, State or local courts or in any
ot her manner. The subsection shall apply notwi t hstandi ng
any inmmunity of such agencies, officers, agents, or
enpl oyees under any law or rule of [aw No officer,
agent, or enployee of the United States shall be
personally liable for any civil penalty for which he is
not ot herw se |iable.

42 U.S.C. § 7418(a) (enphasis added). The |legislative history of
the Noise Control Act reveals that the CAA served as a nodel for
the Act. See S. Rep. No. 92-1160, at 6, 1972 U.S.C.C. A N at 4658.

Simlarly, the federal facility provision of the Cean \Water
Act, 33 U. S.C. § 1323 (a), contains |anguage--not found in Section
4(b) of the Noise Control Act--that clearly contenplates
enforcenent of state requirenments in federal court:

Each [federal facility]... shall be subject to, and
conply with, all Federal, State, interstate, and |ocal
requi renents, adm nistrative authority, and process and
sanctions respecting the control and abatenent of water
pollution in the same nmanner, and to the sanme extent as
any nongovernnental entity including the paynent of
reasonabl e servi ce charges. The precedi ng sentence shal

apply ...(C to any process and sanction, whether
enforced in Federal, State, or local courts or in any
ot her manner. Thi s subsection shall apply notw t hstandi ng
any immunity of such agencies, officers, agents, or
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Third, the statutory context of Section 4(b) is instructive
and further indicates that there is no inplied cause of action
Significantly, the Ilanguage on which Plaintiff relies is not
contained in a section concerning “relief,” “renmedy” or
“enforcenent” of rights under the statute, as is normally the case
where Congress intends to create a private right of action. Sea
damers, 453 U. S at 12.

| nstead, the | anguage on which Plaintiff relies is contained
in the section entitled “Federal Progranms,” and in the subsection
entitled “Presidential authority to exenpt activities or facilities
from conpliance requirenents.” The remainder of Section 4(b) is
devoted to the presidential authority to exenpt facilities from

conpl i ance. *® The particular statutory context of Section 4(b)

enpl oyees under any law or rule of law. Nothing in this
section shall be construed to prevent any departnent,
agency, or instrunentality of t he Feder al
Governnment,...from renpoving to the appropriate Federa
district court any proceeding to which the departnent,
agency, or instrunentality or officer, agent, or enpl oyee
thereof is subject pursuant to this section.

33 U.S.C. §8 1323(a)(enphasis added).

' The remai ning section of Section 4(b) provides that:

The Presi dent nay exenpt any single activity or facility,
i ncl udi ng noi se em ssion sources or classes thereof, of
any departnent, agency, or instrunentality in the
executive branch from conpliance wth any such
requirenent if he determnes it to be in the paranount
interest of the United States to do so; except that no
exenption, other than for those products referred to in
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shows that it is the federal executive branch, and not the states,
that is charged with enforcing the federal duty to conply wth
state and | ocal “requirenents respecting control and abatenent of
envi ronnental noise.” |ndeed, the Suprene Court has concl uded t hat
“what is inplied by the very grant of [Presidential] authority to
exenpt sonme federal sources [from conpliance]” is that “in the
first instance...federal conpliance...rests in the Federa
Governnment, not in the States.” Hancock, 426 U.S. at 190 n. 54.
It is therefore not the case, as Plaintiff nmaintains, that the
federal duty to conply with state and | ocal environnmental noise
requirenents is rendered neaningless absent an inplied right of
action permtting states to enforce conpliance with those | aws.
See Pl.’s Qpp’'n at 26-29.

Fourth and finally, it is clear upon exam nation of the

section 4902(3)(B) of thistitle, may be granted fromthe
requi renents of sections 4905, 4916, and 4917 of this
title. No such exenption shall be granted due to | ack of
appropriation unl ess t he Pr esi dent shal | have
specifically requested such appropriation as a part of
t he budgetary process and the Congress shall have fail ed
to make available such requested appropriation. Any
exenption shall be for a period not in excess of one
year, but additional exenptions may be granted for
periods of not to exceed one year upon the President's
maki ng a new determ nation. The President shall report
each January to the Congress all exenptions from the
requi renents of this section granted during the preceding
cal endar year, together with his reason for granting such
exenption.

42 U.S.C. § 4903(b).
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relationship of Section 4(b) to the statute as a whole that a
primary purpose of its language is to distinguish the areas of
noi se control that are federally preenpted from those areas that
are left to state control. Specifically, Section 4(b) nmakes cl ear
that local “requirements concerning control and abatenent of
envi ronnental noise” are not federally preenpted by the Noise
Control Act.

Indeed, as noted earlier, the federal Noise Control Act
contenpl ates both federal and | ocal responsibility for controlling
noi se pollution. To that end, the Act preenpts sone areas of noi se

pollution control, nanely the area of noise em ssion standards

i nposed on the manufacturing of new products. However, it |eaves
ot her areas of noise control for state and | ocal regul ation, nanely
t hose concerni ng environnental noise stemring fromthe use of those
products. See 42 U.S.C. 8§ 4905(e). The Senate Report explains
this division of responsibilities fully:

It is the intention of the Commttee to distinguish

bet ween burdens which fall on the manufacturers of
products in interstate comerce and burdens which may be
i nposed on the users of such products....Noise em ssion

standards for products which nust be net by
manuf acturers...should be uniform On the other hand,
states and | ocal governnments have the responsibility ..

for setting and enforcing linmts on environnental noise
which in their view are necessary to protect public

heal t h and wel f are. Thi s essentially | oca
responsibility is not assunmed or interfered with by this
bill...

* k%
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Authority to establish noise emssion standards
enforceabl e against the manufacturer for any product
manuf actured after the effective date of an applicable
federal standard is preenpted, while states and cities
retain the authority to establish and enforce linmts on
environnental noise through |icensing, regulation, or
restriction of the use, operation or novenent of any
product or conbi nati on of products.
S. Rep. No. 92-1160, at 7-8, 1972 U.S.C.C A N at 4660. Rather
than evince Congressional intent to create a private right of
action to enforce federal conpliance wth state or |oca
envi ronnment noise requirenents, the | anguage of Section 4(b)
requiring federal facilities to follow “local requirenents
respecting control and abat enent of environnmental noise to the sane
extent that any person is subject to such requirenments” nerely
rei nforces the conclusion that this area of responsibility has not
been federal ly preenpted.

In sum upon exam nation of the statutory |anguage, context
and history of Section 4(b), the Court finds no indicia of
Congressional intent that would justify inplying a cause of action
for federal violations of state and | ocal “requirenments respecting
control and abatenent of environnental noise.”

3. Other Sections of the Federal Noise Control Act

The Court next exanmi nes whether Congressional intent to

provide Plaintiffs a cause of action nmay be gleaned from other

sections of the federal Noise Control Act.
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a. Citizen Suit Provision
The federal MNoise Control Act contains a “citizen suit

provi sion,” which, as noted earlier, expressly limts civil actions
in federal district court to violations of certain types of federal
envi ronnmental noi se requirenents. It does not permt suit for
violations of state or |ocal environnmental noise requirenents.

In fact, Section 12 does not even nention the environnental
noi se control requirenents of Section 4(b) or contain any | anguage
that could be construed to permt enforcenent of the environnental
noi se control requirenments referred to in Section 4(b). | f
Congress intended the requirenents set forth in Section 4(b) to be
enforceable in federal district court, it would have, at the very
| east, referenced the federal facility provision requirenments in

the citizen suit provision, as it has expressly done in other

anal ogous statutes.'” See also Ronero-Barcelo, 643 F.2d at 855

7 A conparison of the relationship between the citizen suit
and federal facility provisions of the Noise Control Act with the
parallel provisions in the Cean Ar Act is particularly
I nstructive. Unlike the citizen suit provision of the Noise
Control Act, the citizen suit provision of the Cean Ar Act
expressly references and nakes enforceable the state requirenents
set forth inits federal facility provision.

Specifically, the citizen suit provision of the CAA provides

that: “any person may comrence a civil action on his [sic] own
behal f agai nst any person...who is alleged to be in violation of
(A) an emi ssion standard or limtation under this Chapter.” 42

US C 8§ 7604(a)(1l). An “em ssion standard or limtation,” is in
turn, defined as “a schedule or tinetable of conpliance, em ssion
limtation, standard of performance or em ssion standard...whichis
in effect under this Chapter (including arequirenent applicable by
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(“the federal requirenents enforceable under section 12 [of the
Noi se Control Act] are the best evidence of the type of noise
control requirenent that Congress intended to be enforceable by
suit against a federal agency.”).
b. Enforcement Provision
Finally, a reviewof the “Enforcenent” section of the federa

Noi se Control Act strengthens the concl usion that Congress did not
intend to create a private right of action for violations by a
federal entity of the state and l|ocal environnental noise
requi renents of Section 4(b). 42 U S.C. § 4910. The Enforcenent
section permts crimnal and civil penalties for violations of 42
US.C 8§ 4909 only (“Prohibited Acts section”). The Prohibited
Acts section, in turn, identifies certain federal noise em ssion,
desi gn, and | abel i ng standards applicable to manufacturers that are
I ntroduci ng products into commerce. The Act also permts suit in
federal district court by the federal governnent for violations of

federal em ssion standards.'® Nowhere in the Enforcenent section

reason of section 7418 [])...” 42 U S.C. 8 7604(f)(1)(enphasis
added). Section 7418 is the federal facility provision of the CAA
and clearly requires federal conpliance with state and | ocal |aws
“respecting the control and abatenent of air pollution.”

8 Specifically, subsection (a) provides that “any person who
willfully or knowingly violates...section 4909 ... shall be
puni shed by a fine of not nore than $25,000 per day.” Subsection
(c) provides that “the district courts of the United States shal
have jurisdiction of actions brought by and in the nanme of the
United States to restrain any violations of section 4909(a) of this
title.” 42 U S.C. § 4909.
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is there any indication that other types of requirenments, including
state or | ocal environnmental noise requirenents, are enforceable in
federal district court.

I n summary, then, upon exam nation of the statutory | anguage,
context and history of Section 4(b) and of other provisions of the
federal Noise Control Act, the Court finds no indication that
Congress intended to create a private right of action for
violations by federal facilities of state and |ocal “requirenents
respecting control and abatenent of environnental noise.” In the
absence of a cause of action, express or inplied, Plaintiff cannot
bring its chall enge under the federal Noise Control Act. Because
the Noise Control Act provides the sole basis for federal
jurisdiction, the case nust be disni ssed for | ack of subject matter
jurisdiction.?

IV. CONCLUSION
For all the foregoing reasons, Plaintiff’s Mtion for Summary

Judgnent is denied and Defendants’ Mtion to Dismss, or in the

¥ In its conplaint, Plaintiff also alleged federal
jurisdiction under 28 U . S.C. § 1361 (mandamnus jurisdiction), which
provides that federal “district <courts shall have origina

jurisdiction of any action in the nature of mandanus to conpel an
of ficer or enployee of the United States or any agency thereof to
perform a duty owed to the plaintiff.” Mandanus jurisdiction,
however, cannot serve as an i ndependent basis for jurisdiction. See
Starbuck v. Gty and County of San Francisco, 556 F.2d 450 (9'" Gir
1977) .
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Al ternative, for Summary Judgnent is granted. An Order will issue

with this Opinion.

Dat e G adys Kessl er
United States District Court
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE COMMONWEALTH OF PUERTO
RICO, by the SECRETARY OF

JUSTICE,

Plaintiff, :

V. : Civil Action No.
01-886 (GK)

DONALD H. RUMSFELD, Secretary
of Defense, HON. GORDON
ENGLAND, Secretary of the
Navy, and ADMIRAL VERN CLARK,
Chief of Naval Operations,

Defendants.

ORDER

Plaintiff, the Commonwealth of Puerto Rico (“Comonwealth”),
brings this action to enjoin the United States Navy's mlitary
trai ni ng operations on the Island of Vieques, a nmunicipality of the
Commonweal t h. Def endants are Donald Runsfeld, Secretary of
Def ense; Gordon Engl and, Secretary of the Navy; and Admiral Vern
Clark, Chief of Naval Operations. Plaintiff alleges that
Def endants’ naval exercises violate the federal Noise Control Act
of 1972, 42 U.S.C. 8§ 4901 et seqg. and Puerto Rico' s |ocal
envi ronnment al noi se control |law, nanely the Noise Prohibition Act

of 2001.°

! The Noi se Prohibition Act of 2001 has not yet been codified
as lawin Puerto Rico. For purposes of the acconpanyi ng Menorandum
Qpinion, the Court relied upon an English translation thereof



The matter is now before the Court on Plaintiff’s notion for
summary judgnent, and Defendants’ Mdtion to Dismss, or in the
Al ternative, for Sunmary Judgnent. Upon consideration of the

notions, oppositions, replies, the amcus curiae brief of the

States of New York and Connecticut, and the entire record herein,
for the reasons stated in the acconpanyi ng Menorandum Opi nion, it
i s hereby

ORDERED, that Plaintiff’s Mdtion for Sumrmary Judgnent [#33] is
denied; it is further

ORDERED, that Defendants’ Mdttion to Dismss, or in the
Al ternative, for Sunmary Judgnent [#37] is granted; it is further

ORDERED, that this case is dismissed for |ack of subject
matter jurisdiction because the federal Noise Control Act of 1972

does not provide Plaintiff with a cause of action.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

COPIES TO:

John C. Cruden

Eil een T. McDonough

Angel i ne Purdy

United States Departnent of Justice
Envi ronnent al Def ense Section

PO Box 23986

Washi ngton, D.C. 20026- 3986

submtted by the parties to which there was no dispute.



Eugene D. @l | and

Ri chard D. Copaken

Jarrett A WIlians

Covi ngton & Burling

1201 Pennsyl vani a Avenue, NW
Washi ngton, D.C. 20004-2401



