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A The Executive Order

1. Presi dent George W Bush issued Executive Order No. 13202
on February 17, 2001, and anended it on April 4, 2001. 66 Fed.
Reg. 11225 (Feb. 22, 2001) and 66 Fed. Reg. 18717 (April 11,
2001) (attached as Exhibits 1 and 2, respectively, to

Plaintiffs’ Mtion for Summary Judgnment or, in the Alternative,

Application for Prelimnary Injunction (hereinafter “Pls.
Mot."”)).
2. I n issuing Executive Order No. 13202 (“Executive Order”),

Presi dent Bush i nvoked the “authority vested in [the President]
by the Constitution and the laws of the United States of
America, including the Federal Property and Adninistrative

Services Act, 40 U S.C. §8 471 et seq. . . .” (“the Procurenent



Act”). (66 Fed. Reg. at 11225, 81; Ex. 1 to Pls. Mt.).
Presi dent Bush did not specify any “law of the United States”
ot her than the Procurenent Act as the basis of his authority.
3. Section One of the Executive Order applies to contracts with
t he Federal Governnent, and states:

any executive agency awar di ng any
construction contract after the date of this
order, or obligating funds pursuant to such
a contract, shall ensure that neither the
awardi ng Gover nnment authority nor any
construction manager acting on behalf of the
Governnment shall, inits bid specifications,
project agreenents, or other controlling
docunent s:

(a) Require or pr ohi bit bi dder s,
of ferors, contractors, or subcontractors to
enter into or adhere to agreenents with one
or nore | abor organi zations, on the sane or
ot her related construction project(s); or

(b) Ot herwi se discrimnate against
bi dder s, of ferors, contractors, or
subcontractors for becom ng or refusing to
become or remain signatories or otherwise to
adhere to agreenments with one or nore | abor
organi zations, on the same or other related
construction project(s).

(c) Nothing in this section shall
prohi bit contractors or subcontractors from
voluntarily entering i nto agreenent s
descri bed in subsection (a).

| d.
4. The Executive Order also applies to federally assisted
construction projects, and states in Section Three:

any executive agency i ssui ng grants,
provi di ng financial assistance, or entering
i nto cooperative agreenents for construction
projects, shall ensure that neither the bid
speci ficati ons, pr oj ect agreenents, nor
ot her controlling docunents for construction
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contracts awarded after the date of this
order by the recipients of grants or
financial assistance or by parties to
cooperative agreenents, nor those of any
constructi on manager acting on their behal f,
shall contain any of the requirenents or
prohi bitions set forth in section 1(a) or
(b) of this Order.

5. Both 881 and 3 of the Executive Order are at issue in this
case.

6. The Executive Order grants federal executive agencies
di scretion to exenpt projects on which a project |abor agreenment
was in effect, and on which at | east one construction contract
had been awarded prior to the Executive Order’s February 17,
2001, effective date. (66 Fed. Reg. at 18718; Ex. 2 to Pls.
Mot . ).

7. The Executive Order also grants federal executive agencies
di scretion to exenpt projects if they find “that special
ci rcunmst ances require an exenption in order to avert an i mm nent
threat to public health or safety or to serve the national
security.” (66 Fed. Reg. at 11226, 8§ 5(a); Ex. 1 to Pls. Mt.).
The Executive Order specifically excludes consideration of “the
possi bility or presence of a | abor di spute concerning the use of

contractors or subcontractors who are nonsignatories to

[ coll ective bargaining] agreenents . . . or concerning enpl oyees
on the project who are not nmenbers of or affiliated with a | abor
or gani zati on” as “special ci rcunst ances” warranting an

exception. (66 Fed. Reg. at 11226, 8§ 5(b); Ex. 1 to Pls. Mt.).



8. The Executive Order directs the heads of executive agencies
to conmply with its terms for all contracts awarded, and funds
obligated, after the date the Executive Order was signed,
February 17, 2001. The Executive Order is therefore self-
executing. (66 Fed. Reg. at 11225, 88 1 and 3; Ex. 1 to PIs.
Mot . ).

9. The Executive Order directs the Federal Acquisition
Regul atory Council (“FAR Council”) to anend the Federal
Acqui sition Regulation (“FAR’) to incorporate the Executive
Order’s terns. (66 Fed. Reg. at 11226, 87; Ex. 1 to Pls. Mt.).
Because the FAR only applies to federal contracting, and not
federal financial assistance, any anmendnment would incorporate
the ternms of Section One, and not Section Three, of the
Executive Order.

10. On May 16, 2001, the Departnment of Defense, Ceneral Service
Adm nistration (“GSA’), and National Aeronautics and Space
Adm ni stration (“NASA”), published an interimrul e anending the
Federal Acquisition Regulation (“FAR’) to incorporate the
Executive Order. 66 Fed. Reg. 27414 (May 16, 2001) (Ex. 3 to
Pls. Mot.). Under authority of defendants Secretary of Defense
Runmsfel d, Acting GSA Adm ni strator Davis and NASA Adm ni strat or
Goldin, the interim rule was pronmulgated wthout ©prior
opportunity for public comment in order to conply with the
Executive Order’s directive that the FAR Council anend the FAR
within 60 days of the Executive Order’s issuance. (1d. at

27415). The interimrule took effect on May 16, 2001. (ld. at
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27414) .

B. Proj ect Labor Agreenments

11. A project |abor agreenent (“PLA’) is a special kind of
mul ti-union, nulti-enployer collective bargaining agreenment in
the construction industry, designed to establish uniformterns
and conditions of enploynent, and to systemati ze | abor rel ations
across a construction project. (Second Decl aration of Edward C.
Sullivan (“Second Sullivan Dec.”) at 5, Ex. 4 to Pls. Mt.).
12. PLAs typically contain two clauses that ensure that the PLA
is applied and enforced across the construction site. First,
PLAs require the entity issuing bids for the construction
project to include a specification requiring any enployer
awarded a contract to abide by the PLA. Second, PLAs include a
clause requiring the enployer to contract or subcontract work
only to an enpl oyer that agrees to be bound by the PLA. (Second
Sullivan Dec. at 18, Ex. 4 to Pls. Mdt.; Declaration of M chael
W D Antuono (“D Antuono Dec.”) at T 9 and 10, attached as
Exhibit 1 to Plaintiffs’ Menmorandumin Opposition to Defendants’
Motion to Dismiss or, in the Alternative, Mtion for Summary
Judgnent, and Reply to Defendants’ Opposition to Plaintiffs

Renewed Application for Prelimnary Injunction (“Pls. Opp.")).

C. The Buil ding and Construction Trades Depart nment
13. Plaintiff Building and Construction Trades Department, AFL-
ClO (“BCTD"), is an organization within the AFL-ClI O consisting
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of fourteen national and international |abor organizations that
represent workers in the construction industry throughout the
United States and Canada. (Second Sullivan Dec. at Y 2, Ex. 4
to Pls. Mdt.).

14. Plaintiff BCTDis the parent organization to over 300 | ocal

bui I ding and construction trades councils in the United States.

One such local building and construction council is plaintiff
Contra Costa Buil ding and Construction Trades Council. (1d. at
1 3).

15. Plaintiff BCTDand its affiliated councils have negoti at ed,
and continue to negotiate, nunerous PLAs across the United
States, involving several billions of dollars worth of
construction. Many of the PLAs Plaintiff BCTD negotiated in the
past were for federal public works projects and projects that
are financed, at least in part, wth federal financia
assistance. If not for the Executive Order, Plaintiff BCTD and
its councils would continue to negotiate PLAs covering federal
and federally-assisted construction projects. (rd. at T 4,
Decl aration of WIlliam “G z” Kaczorowski at Y 6-19, Ex. 5 to
Pls. Mit.).

16. One of the goals of Plaintiff BCID and its affiliated
councils is to exercise their rights under the NLRA to negoti ate
PLAs to system ze | abor rel ations on construction projects, and
to do so on as many projects as they are able under market
conditions. To that end, Plaintiff BCTD and its councils in the

past have sought, and do now and will in the future seek, to
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convi nce construction owners, managers and contractors of the
val ue of PLAs, and to negotiate these agreenents on all ki nds of
projects, including federal public works projects and projects
supported by federal funds. (Second Sullivan Dec. at § 7, EX.
4 to Pls. Mdt.).

D. The W son Bridge Construction Project and PLA

17. The Wbodrow W | son Bri dge repl acenent project is a six-year
construction effort to replace the Wl son Bridge, which crosses
the Potomac River on Interstate 95/495, better known as “the
Capital Beltway.” (Id. at 9T 11-12; Declaration of Robert
Dougl ass (“Douglass Dec.”) at 1 3-6, Ex. 6 to Pls. Mdt.).

18. The U.S. Congress has appropriated over $1.5 billion in
federal financial assistance for this construction project.
(Second Sullivan Dec. at f 12, Ex. 4 to Pls. Mdt.).

19. The State of Maryland is responsible for constructing the
Bridge structures crossing the Potomac River, as well as the
hi ghways and i nterchanges on the Maryland side of the Bridge.
The Commonweal th of Virginiais responsible for constructing the
hi ghways and i nterchanges |ocated in Virginia. (ld. at § 13).
20. The State of Maryland decided to authorize negotiation of
a PLAto acconplish its objectives on this construction project,
whil e the Commonweal th of Virginia determ ned not to use a PLA.
(Id.). (The Maryland portion of the WIson Bridge construction
will hereinafter be referred to as “the Project”).

21. The State of Maryland retained Parsons Constructors, Inc.
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(“Parson Constructors”), to nmanage and control |abor relations
on the Project and authorized it to negotiate a PLA for
Maryl and’s portion of the Project. The resulting agreenent
covers the construction of twin six-|lane drawbri dge spans acr oss
the Potomac River and the Maryland highway interchanges, and
establishes the terms and conditions of enploynment for
construction workers enployed on those parts of the Project.

The PLA is between Plaintiff BCTD, its affiliated National and

| nt er nati onal Uni ons, one of Plaintiff BCID s affiliated
Councils — the Washington Building and Construction Trades
Council — and local unions affiliated with that Council, and

Parsons Constructors. On January 5, 2001, the parties publicly
announced the agreenent. (ld. at | 14).
22. The PLA covers six separate contract packages:
(a) The construction of the foundations for the bridge;
(b) The construction of the Bridge superstructure;
(c) The construction and replacenent of certain ranps on
interstate 295;
(d) The construction of |ocal and express | anes on the
“outer | oop” of the Capital Beltway;
(e) The construction of |ocal and express |anes on the
Capital Beltway’'s “inner |oop;” and
(f) The construction of two | ong viaducts connecti ng HOV
| anes on the Bridge with future HOV | anes.
(Id. at § 15 and Attachnment A thereto at 4-5; Douglas Dec. at ¢

9, Ex. 6 to Pls. Mt.).



23. In recognition of the special needs of the Project and to
maintain a spirit of harnony, |abor-mnagement peace and
stability during the termof the PLA, the parties agreed in the
PLA to establish effective and binding nmethods to settle all
m sunder st andi ngs, di sputes or grievances that coul d ari se under
t he agreenent. Plaintiff BCTD and the other wunion parties
agreed not to engage in any strikes, slowdowns, or interruption
of work, and the enpl oyers agree not to engage in any |ockouts.
(Second Sullivan Dec. at T 17, Ex. 4 to Pls. Mt.).

24. The PLA provides that the State of Maryland will incorporate
the PLA into the bid specifications for all construction work
covered by the PLA, and that, Maryland will contract such work
exclusively to those contractors who agree to execute and be
bound by the terms of the PLA. (1d. at § 16; D Antuono Dec. at
110, Ex. 1 to Pls. Opp.).

25. The parties agreed to apply the WIlson Bridge PLA to any
successful bidder for Project work, w thout regard to whether
t hat successful bidder perfornmed work at other |ocations on
ei ther a union or non-union basis, and wi thout regard to whet her
t he enpl oyees of such a successful bidder are or are not nenbers
of any union. (Second Sullivan Dec. at 18, Ex. 4 to PIs.
Mot.; D Antuono Dec. at 710, Ex. 1 to Pls. Opp.).

26. The State of Maryland initially advertised for bids for the
foundati on contract before negotiations for the PLA concl uded.
| mpl ement ati on of the PLA therefore required amendnent of the

Invitation for Bids for the foundations contract package,
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speci fying that adherence to the PLA would be a condition of
wor king on the Project. (Second Sullivan Dec. at § 19, Ex. 4 to
Pls. Mit.).

27. Federal regulations require Maryland to award contracts for
this Project on a conpetitive basis, and to obtain authorization
from the U S. Department of Transportation's (“DOT”) Federal
Hi ghway Adm nistration (“FHWA") before it adverti ses any
contract on the Project for bid. 23 C.F.R. 88 635.104(a),
630. 205(e), 635.112(a). The State nmust also obtain FHWA
approval if it intends to make a mmjor change to an already
approved plan or specification during the period the contract is
advertised for bids. ld. 8 635.112(c). Because the
i npl emrentation of the PLA required an anmendnment to the bid
advertisenent for the foundations contract package, the State
was required to obtain FHWA approval for this major change.
FHWA approval is al so necessary before any of the other contract
packages may be advertised for bid. (Second Sullivan Dec. at
19, Ex. 4 to Pls. Mt.).

28. On January 9, 2001, Maryland's State Hi ghway Adm nistrator
formal ly submtted the PLA and the proposed addendumto FHWA f or
review and approval. (rd.). Previously, on January 2, 2001

the State of Maryland informally submtted the PLA to FHWA for
review. On January 17, 2001, FHWA submtted its recommendati ons
for changes in the agreement, to which the parties either
responded in witing or incorporated in the final PLA  (Id.

Ex. D4 to Am cus Brief of State of Maryl and).
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29. On January 8, 2001, the State of Maryl and i nfornmed potenti al
bi dders on the foundations contract package that the PLA had
been negoti ated and recomended to be included in the contract
for the foundati ons phase of the Project. The State of Maryl and
attached a copy of the prospective PLA to its notice to
prospective bidders, and informed those bidders that when the
PLA was executed, a copy of the PLA would be issued by a future
addendum to be included with the contract docunments. (Second
Sullivan Dec. at Y 20, Ex. 4 to Pls. Mdtt.).

30. Bids onthe foundati ons contract package were originally due
to be opened February 8, 2001, but due to delays in FHWA
approval, the bid opening date was delayed until February 22,
2001, and then further delayed until March 8, 2001. (I1d. at ¢
21).

31. On February 21, 2001, four days after the Executive Order
i ssued, Nelson J. Castallanos, FHWA Adm nistrator, infornmed the
State of Maryland that the DOT was “unable to approve a PLA for
this project,” because of Executive Order 13202. FHWA gave no
reason other than the Executive Order for not approving the PLA
for the Project. (ld. at ¥ 23).

32. On February 22, 2001, the contract package for the
foundati ons phase of the Project was readvertised w thout any
requi rement that the successful bidder abide by the PLA On
March 22, 2001, the contract was awarded to Tidewater
Construction Corporation/Kiewit Construction Conpany/Clark

Construction Group, Inc. Joint Venture of Virginia Beach, VA
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(“Tidewater”). (1d. at § 24).

33. After the DOT nullified the PLA, but before the foundations
contract package was awarded, Plaintiff BCTD and officials of
its affiliated entities had a neeting with several entities that
submtted bids for the foundations contract package for the
purpose of prelimnarily exploring whether, if awarded the
contracts, those entities would be anenable to entering into a
prehire agreement covering the work associated with the
f oundati ons contract package. O ficials fromTi dewater were not
present at this nmeeting. (1d. at § 25).

34. After the foundations contract package was awarded to
Ti dewater, Plaintiff BCITD and officials of its affiliated
entities had prelimnary conversations with Tidewater officials
to determne if Tidewater would be interested in negotiating a
| abor agreenment covering the foundations phase of the project.
Ti dewater made it very clear that it would not enter into any
| abor agreenent of any kind. (ld. at T 26).

35. The package of contracts for the construction of the Bridge
foundations is the only package within the scope of the PLA that
has been awarded thus far. (1d. at Y 27; Douglass Dec. at {10,
Ex. 6 to Pls. Mdt.). The contract package for the construction
of the Bridge Superstructure is scheduled to be advertised for
bid on August 14, 2001. (Douglass Dec. at § 10, Ex. 6 to PIs.
Mot . ). This is the npbst significant portion of the Bridge
construction, valued at $400-450 mllion. (Id. at § 9).

36. Construction on the various contract packages wll overlap
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and there will be workers on the site performng work on the

vari ous contract packages at the sanme tinme. (ld. )

CONCLUSI ONS OF LAW

A. Plaintiff BCTD s Standi ng

1. Article Ill standing “focuses on the party seeking to get
his conpl aint before a federal court and not on the issues he
wi shes to have adjudicated.” Flast v. Cohen, 392 U.S. 83, 99
(1968). To establish standing under Article Ill, the party in
question nmust prove: (1) aninjury-in-fact that is concrete and
particul ari zed, and actual or immnent; (2) a fairly traceable
causal connection between the injury alleged and the conduct in
di spute; and (3) a sufficient |ikelihood that the relief sought
will redress the injury. Lujan v. Defenders of WIldlife, 504
U.S. 555, 560-61 (1992); Friends of the Earth, Inc. v. Laidlaw
Envi ronment al Services, Inc., 528 U S. 167, 180 (2000).

2. An associ ation has standi ng on behalf of its menbers when:
(1) its nmenbers would otherwi se have standing to sue in their
own right; (2) the interests the associ ation seeks to pursue are
germane to its purpose; and (3) neither the claimasserted nor
the relief requested require the participation of individual
menbers of the organization. Friends of the Earth, 528 U S. at
181; Hunt v. Washington State Apple Advertising Commin, 432 U.S.
333, 343 (1977).

3. A court need not determ ne the standing of a party when the
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standing of others has been established. See e.g., US
Ai rwaves, Inc. v. F.C.C., 232 F.3d 227, 232-33 (D.C. Cir. 2000);
Mlitary Toxics Product v. E.P. A, 146 F. 3d 948, 954 (D.C. Cir.
1998); Railway Labor Executives’ Ass’'n v. United States, 987
F.2d 806, 810 (D.C. Cir. 1993).

4, Where the plaintiff challenging a regulatory action is “an
obj ect of the action (or foregone action) at issue . . . there
is little question” that the plaintiff has been injured as a
result of the Governnment regulation. Lujan, 504 U S. at 562.
VWhere the plaintiff is not an object, but is rather an
incidental victimof an i ndependent third party, whose action is
left largely “unfettered” by the challenged regulatory action

the plaintiff faces a “substantially nore difficult” burden of

adducing facts to show its injury was caused by the Government

regul ation. Id.
5. A party can be “an object” of Governnent regulation even
when the regulation requires nomnally “independent” third

parties to inplenment the regulation’s prohibitions, when the
injury is produced by determ native or coercive effect upon the
action of the third party. Bennett v. Spear, 520 U. S. 154, 169
(1997); Tel ephone and Data Systems Inc. v. F.C.C., 19 F.3d 42,
47 (D.C. Cir. 1994) (“we need not attenpt any broad expl anation
of the justiciability of indirect injury, for one narrow
proposition is clear: i njurious private conduct is fairly

traceable to the adm nistrative action contested in the suit if
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that action authorized the conduct or established its
legality”); National WIldlife Federation v. Hodel, 839 F.2d 694,
705 (D.C. Cir. 1988) (“nere indirectness of causation is no
barrier to standing, and thus, an injury worked on one party
through a third party intermediary may suffice”).

6. The Executive Order’s prohibitions are i nposed on Plaintiff
BCTD and its councils through the nmandated action of federal
agencies. Thus, with respect to the Wl son Bridge, for exanple,
al though Plaintiff BCTD s harm may technically flow from the
fact that the State of Maryland did not and, absent an
i njunction, cannot include a PLA bid specification in its
advertisements for construction contracts, Maryland s actions
are certainly the result of the enforcenment of the Executive
Or der. Thus, Plaintiff BCTD is an object of the Executive
Or der.

7. Plaintiff BCTD has a legally protected interest in both
negotiating and enforcing a PLA, and thus, Plaintiff BCTD has
suffered an injury-in-fact necessary for standing. |n addition,
Plaintiff BCTD s injury is ongoing, and thus, Plaintiff BCTD has
suffered the requisite injury for forward-|ooking injunctive
relief. Natural Law Party v. FEC, 111 F. Supp.2d 35, 43 (D.D. C
2000). In addition, Plaintiff BCTD has denonstrated that it has
a history of negotiating PLAs on projects financed, at |east in
part, with federal financial assistance. Therefore, Plaintiff
BCTD has shown that “injury sonetime in the reasonably

foreseeabl e future seens fairly probable.” International Union
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of Bricklayers v. Meese, 761 F.2d 798, 803 (D.C. Cir. 1985);
Adar and Constructors, Inc. v. Pena, 515 U. S. 200, 212 (1995).
8. Plaintiff BCTD' s injury-in-fact is fairly traceable to the
actions of the defendants, as defendant Norman Y. Mneta's
agency, acting through FHWA, nullified the PLA Plaintiff BCTD
negoti ated on the WIlson Bridge project. Furthernore, further
infjury to Plaintiff BCTD is redressable through the injunctive
and declaratory relief sought in this case. Accordi ngly,
Plaintiff BCTD has established that it has standing in its own
right.

9. The Executive Order has al so harmed, and continues to harm
Plaintiff BCTD s | ocal building and construction trades
councils. One of the goals of Plaintiff BCTD and its affili ated
councils is to exercise their rights to negotiate enforceable
PLAs to govern | abor relations on construction projects, and to
do so on as many projects as they are able wunder market
conditions. (Second Sullivan Dec., Ex. 4 to Pls. Mt. at 7).
The equitable relief requested in this case does not require the
participation of those |local councils. Accordingly, Plaintiff
BCTD has denmpnstrated that it also has associational standing.

See e.g., United Food and Commerci al Workers Local 751 v. Brown

Group, 517 U.S. 544, 552-53 (1996).

B. Plaintiff BCTD is Entitled to a Prelimnary Injunction
10. “A court considering a plaintiff’s request for a
prelimnary injunction nust exam ne whether: (1) there is a
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substantial |ikelihood the plaintiff will succeed on the nerits;
(2) plaintiff will be irreparably injured if an injunction is
not granted; (3) an injunction will substantially injure the
ot her party; and (4) the public interest will be furthered by
the injunction.” Serono Laboratories, Inc. v. Shalala, 158 F. 3d
1313, 1317-18 (D.C. Cir. 1998); Washington Metro. Area Transit
Commin v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir.
1977). No one factor is determ native. Rat her, “[t]hese
factors interrelate on a sliding scale and nust be bal anced
agai nst each other.” Serono Laboratories, 158 F.3d at 1318. “A
stay may be granted with either a high probability of success
and sonme injury, or vice versa.” Cuonp v. United States Nucl ear
Regul atory Commin, 772 F.2d 972, 974 (D.C. Cir. 1985).

11. The usual role of a prelimnary injunction is to preserve
the status quo pending the outcome of litigation. The term
“status quo” refers to “the last wuncontested status which
preceded the pending controversy.” District 50, United M ne
Workers v. United Mne Wrkers, 412 F.2d 165, 168 (D.C. Cir.
1969); cf. Consarc Corp. v. U S. Treasury Dep't, 71 F.3d 909,
913 (D.C. Cir. 1995) (status quo nmeans the |ast uncontested
status); See also Praefke Auto Elec. & Battery Co. v. Tecunseh
Products Co., 123 F. Supp. 2d 470 (E.D. Wsc. 2000) (“the courts
define ‘status quo’ as the | ast peaceabl e, uncontested status of
the parties which preceded the actions giving rise to the issue

in controversy”). The | ast uncontested status preceding the
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present controversy is the tinme prior to February 17, 2001, when
the President signed the Executive Order.
12. In Chanmber of Comerce v. Reich, 74 F.3d 1322 (D.C. Cir.
1985), the D.C. Circuit held that the President may not use his
procurenment powers to create a new set of | abor rel ations rules,
different from those established by Congress and preserved
t hrough the Nati onal Labor Rel ations Act.
13. The D.C. Circuit in Reich drew on the body of NLRA
preenption cases “that mark out the boundaries of the field
occupi ed by the NLRA,” to conclude that “[n]o state or federa
official or government entity can alter the delicate bal ance of
bar gai ni ng and econom c power that the NLRA establishes.” 74
F.3d at 1333-34, 1337. The court thus nmade plain that NLRA
preenption principles, which initially applied to state |aws
establi shing general rules of conduct, apply with equal force to
Presidential Executive Orders that “simlarly . . . encroach
into the NLRA's regulatory territory” by inposing standards of
conduct as a condition of doing business with the governnent.
14. The Supreme Court has articulated two distinct NLRA pre-
enption principles. Building and Const. Trades Council of the
Metro. Dist. v. Associated Builders and Contractors of
Mass./ Rhode Island, Inc., 507 U.S. 218, 224 (1993) ("“Boston
Har bor”) .
15. The first, “Garnon pre-enption,” forbids regulation of
activities that are arguably protected or arguably prohibited by
the NLRA. San Di ego Building Trades Council v. Garnon, 359 U. S
18



236, 244 (1959); Boston Harbor, 507 U. S. at 224-25; Reich, 74
F.3d at 1334.

16. The second, “Machinists pre-enption,” prohibits regulation
of areas that have been left to be controlled by the free play
of economc forces. Machinists v. Wsconsin Enploynent
Rel ati ons Comm ssi on, 427 U. S. 132, 140 (1976); Boston Harbor,
507 U.S. at 225; Reich, 74 F.3d at 1334. This line of pre-
enption hol ds that governnment regul ation nmay not interfere with
“Congress’ intentional bal ance between the uncontroll ed power of
managenent and |abor to further their respective interests”
within the collective bargaining process. Bost on Har bor, 507
U S. at 226; Reich, 74 F.3d at 1334,

17. A PLA is a form of a prehire collective bargaining
agreenent. A prehire agreenment is an agreenent negoti ated
before the start of a construction project, wusually before
enpl oyees are hired. Section 8(f) of the National Labor
Rel ati ons Act (“NLRA”), 29 U. S.C. 8158(f), authorizes the use of
prehire agreenents in the construction industry.

18. Section 8(e) of the NLRA, 29 U.S.C. 8158(e), authorizes
prehire agreenments to require all contractors and subcontractors
perform ng work on a particular construction project to be bound
by the terns of a prehire agreenent covering the project.

19. Taken together, 88 8(e) and (f) of the NLRA authorize the
use of a PLA on a construction project, pursuant to which al

contractors and subcontractors operating on the project nust
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agree to adhere to the PLA s ternmns.

20. Inenacting 88 8(e) and (f), Congress undeni ably established
the parameters within which construction enployers and unions
coul d bargain, influenced only by their own econonm ¢ power, and
the “free play of economc forces.” The Executive Order
undeni ably intrudes into that field, by skew ng those econonc
forces. Just as the Executive Order at issue in Reich
interfered with the free play of econonm c forces by renoving a
| egiti mate bargai ni ng weapon from the enpl oyers’ arsenal, this

Executive Order also interferes with those econom c forces by

pl aci ng the unions on notice that, in attenpting to negotiate a
PLA, they wll be bargaining against the weight of the
Governnment’ s prom sed financial assistance. Accordi ngly, the

Executive Order conflicts with the NLRA under the principles of
Machi ni sts pre-enption.

21. The Executive Order also conflicts with the NLRA under the
principles of Mchinists pre-enption for another reason. I n
Bost on Harbor, the Court explained that, ‘[t]o the extent hat a
private purchaser nmay choose a contractor based upon that
contractor’s willingness to enter into a prehire agreenent, a
public entity as purchaser should be permtted to do the sanme.”
507 U.S. at 231. And, the Court recognized that, “there was
sone force to [the] argunent . . . that denying an option to
public owner-developers that is available to private owner-
devel opers itself places a restriction on Congress’ intended

free play of economic forces identified in Machinists.” By
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conditioning the award of federal financial assistance on the
City of Richnond’s relinquishment of its right to enter into a
PLA, the Executive Order interferes with an area Congress sought
to | eave controlled by the free play of econom c forces.

22. The Executive Order also conflicts with the NLRA under
principles of Garnon pre-enption. Section 8(e) expressly
preserves to wunions and construction enployers the right,
through their prehire agreenents, to limt contracting and
subcontracting on a construction site to those firnms that agree
to adhere to the collective bargaining agreenment. Wel ke &
Romero Framing, Inc. v. NLRB, 456 U.S. 645, 652-54 (1982).
Yet , the Executive Order prohibits project owners and
construction managers from requiring, through their *“bid
specifications, project agreenents, or other controlling

docunments,” that any contractor or subcontractor on the project

“or on other related construction project(s)” adhere to a
col |l ective bargaining agreenent. 66 Fed. Reg. 11225 (enphasis
added). Thus, by its literal terns, the Executive Order strips
from construction owners and nanagers, and from uni ons seeking

to bargain with those entities, the right to negotiate the kind

of agreenment expressly protected by 8 8(e), i.e., an agreenent

requiring all the contractors and subcontractors on the site to
abi de by a master collective bargaining agreenent. See Reich,
74 F. 3d at 1335 (describing the PLA on the Boston Harbor project

as “a ‘pre-hire’ agreenent in the construction industry [that]
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is a legal option under 8 8(f) of the NLRA as an exception to
the general prohibition under 8§ 8(e) against ‘hot cargo’
agreenents.”).

23. The Executive Order conflicts with the NLRA under the
principles of Garnon pre-enption for an additional reason.
Garnon preenption bars any governnental regul ati on that
conflicts with the “conplex and interrelated federal schenme of
| aw, remedy and adm nistration.” Reich, 74 F.3d at 1334. The
Executive Order conflicts with the “federal [labor |aw] schene”
by essentially disqualifying fromfederal assistance any entity
that seeks to exercise its right to use a PLA on its
construction project. Thus, for exanple, when the State of
Maryl and was awaiting FHWA approval of the WIson Bridge PLA,
FHWA warned it that if it proceeded w thout the necessary
approval, it would lose its federal funding. Thus, |ike the
Governnent’s attenpt in Reich to debar contractors that hired

striker replacenments, this Executive Order disqualifies from

participation in federal progranms any entity that wutilizes
certain provisions covered by the NLRA In each case, the
gover nnent al actions have inpermssibly interfered with
Congress’ “conplex scheme” of collective bargaining, by

penalizing enployers and unions that engage in activities
“protected or prohibited” by the NLRA

24. Because the Executive Order unquestionably conflicts with
the NLRA, the plaintiff BCTD has shown that it is likely to

succeed on the nerits of this case.
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25. Al though FHWA approval is still necessary for Plaintiff BCID
to be able to enforce its PLA on the WIson Bridge project,

Plaintiff BCTDis entitled to a prelimnary injunction to return
to the status quo that existed before the Executive Order was
put in place: Plaintiff BCTD had negotiated an agreenent,

bi ndi ng on Maryl and, and Maryland was using its “best efforts”
to inplenment it. Enj oining the Executive Order would permt
Maryl and to revive those efforts, and the State has represented
that, if given the opportunity, that is what it will do. There
is no question that the State does not control the process and
thus is wunable to provide conplete assurance that it wll

succeed in including the PLA in the bid specification. Absent
an injunction, however, Plaintiff BCITD can be assured of
i rreparabl e harm

26. The harm to the defendants from an Order prelimnarily
enj oi ning the enforcenent of the Executive Order is mniml. A
prelimnary injunction would nerely preserve the plaintiffs

NLRA rights pending the outcone of this case. Prior to the
i npl ementati on of the Executive Order, owners and construction
manager s on federal and federally-assisted construction projects
had | ong had the authority to negotiate PLAs with construction
uni ons.

27. An injunction would further the public interest because,
absent an injunction, the State of Maryland is prohibited from
proceeding with its portion of the Wl son Bridge construction in

the manner it has determ ned will best serve the interest of its
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citizens. Moreover, the public interest favors enjoining an
Executive Order that violates the Constitution or federal
statutes. O Donnell Constr. Co. v. District of Colunbia, 963
F.2d 420, 429 (D.C. Cir. 1992) (holding that “issuance of a
prelimnary injunction [against a constitutionally suspect
affirmative action plan] would serve the public interest in
mai ntaining a system of |laws free of unconstitutional racial
classifications”); Wshington v. Reno, 35 F.3d 1093 (6th Cir.
1994) (stating that there is a “public interest in having
agenci es abide by the federal |aws that govern their existence
and operations”).

28. Plaintiff BCTD did not significantly delay filing this
action. In fact, it filed 19 days after the President anended

t he Executive Order. See Molton Co. v. Eagle-Picher Ind., 55

F.3d 1171, 1176 (6th Cir. 1995) (delay not held against
plaintiffs where they were seeking other avenues to resolve
di spute). Mor eover, “nmere delay, wthout any explanation on
[the defendant’s] part of why such delay negatively affected
them [does] not lessen [the plaintiff’s] claimof irreparable
injury.” Ty, Inc. v. The Jones Group, 237 F.3d 891, 903 (7th
Cir. 2001); see also, Kansas Health Care Ass’n v. Kansas Dept.
of Social Services, 31 F.3d 1536, 1544 (10th Cir. 1994);
Culliford v. CBS, Inc., 1984 U S. Dist. LEXIS 20204 (D.C.D.C
1984) .

29. Plaintiff BCID is entitled to a prelimnary injunction
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prohi biting the defendants from enforcing the Executive Order
agai nst the Wl son Bridge PLA negoti ated between plaintiff BCTD
and Parsons Constructors. See National Treasury Enpl oyees Uni on
V. Yuetter, 918 F.2d 968, 976 (D.C. Cir. 1990) (narrowly drawn

i njunction appropriate where portions of chall enged gover nment

program remai ned | awful).

DATE EMVET G. SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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