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MEMORANDUM OPINION

The present lawsuit gppears at first blush to be a garden-variety type Title VII action. However,
the motions filed by defendants, which, if granted in total would effectively dispose of dl of the daimsin
plaintiffs complaint, raise a host of complicated issues for the Court to resolve. After careful
congderation of the parties pleadings and the existing lega precedent, the Court concludes that rulings
on defendants motion to dismiss the plaintiffs dass action clams and two of the plaintiffs Didrict of
Columbia Human Right Act clams must be deferred and that defendants remaining motions should be
granted in part and denied in part.

|. Factual Backaground

The lawsuit in this metter involves dlams by dl of the named plaintiffs of racid discrimination, so
clams of gender discrimination by three of these plaintiffs and aclaim of age discrimination by one

plantiff. Thefour named plaintiffs - Sheila Quarles, Tammy Rogers, Ebony Thomas, and Anthony



Bdlamy - dlege, inter dia, that the defendants' have engaged in a practice of racid discrimination
againgt minoritiesin violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et s2q.
(2000). Thesedleged practicesinclude

[florcing past and current qudified African American employees

[1] to hold intermediary positions prior to advancement that

equaly and/or less qudified white individuas are not forced to

hold . . . [2] to meet requirements for promotion that and/or [sic]

less qudified white employees are not required to meet . . .[3] failing

to promote past and current qualified African American employees

... [4] faling to notify past and current qudified African American

employees of job openings. . . [and] [5] otherwise prohibiting, based on

their race, quaified past and current qudified African-American
employees from advancement in the defendants corporations.

Compl. 1 24.2

Defendants have jointly filed four separate motions: (1) Motion to Dismiss Plaintiffs Class Action
Clams, (2) Motion to Dismiss Title VIl Clamsfor Lack of Venue; (3) Motion to Dismiss Countsl, |1,
V and VI Rdaing to Title VII Claims, and (4) Motion to Dismiss Claims Based on Didrict of
Columbia Human Rights Act. The Court will address each of the defendants motionsin turn,

[l. Analysis

A. Defendants Motion to Dismiss Plaintiffs Class Action Claims

Defendants have moved for the dismissd of plaintiffs class action alegations pursuant to Federa
Rule of Civil Procedure 12(b)(6). To survive amotion to dismiss based on this rule, acomplaint need

only provide "'a short and plain satement of the clam’ that will give the defendant fair notice of whet the

1The named defendants include General Investment and Development Company, Windsor Property
Management Company, and Windsor Investment Company.

2Referencesto "Compl." are to the first amended complaint plaintiffs filed on August 30, 2002.
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plantiff'scam is and the grounds upon which it rests” Conley v. Gibson, 355 U.S. 41, 47 (1957)

(citing Fed. R. Civ. P. 8(8)). When reviewing such amotion to dismiss, the court must accept astrue

al the factud dlegations contained in the complaint. Leatherman v. Tarrant County Narcotics

Intelligence & Coordinaion Unit, 507 U.S. 163, 164 (1993). A motion to dismiss under Rule 12(b)(6)
tests not whether a plaintiff will ultimately preval on the merits, but only whether the plaintiff has

properly stated aclaim for which she or heis entitled to relief. Woodruff v. DiMario, 197 F.R.D. 191,

193 (D.D.C. 2000). Specificaly, acomplaint in an employment discrimination lawsuit does not need to
assart pecific facts to establish a primafacie case of discrimination, but need only provide a™short and

plain slatement of the dlaim showing that the pleader is entitled to relief.” Swierkiewicz v. Sorema, 534

U.S. 506, 508 (2002) (citing Fed. R. Civ. P. 8(8)(2)); Sparrow v. United Airlines, Inc., 216 F.3d

1111, 1115 (D.C. Cir. 2000). Thus, a complaint should not be dismissed for failure to state aclam
unless"it appears beyond doubt that the plaintiff[s] can prove no set of factsin support of [their]
clam[s] which would entitle [them] to relief." Conley, 355 U.S. at 45-46.

In Count One of their First Amended Complaint, plaintiffs make dlegations on behdf of "dl African
American persons currently and previoudy employed by any of the above-named defendants. . .
[,which] includes & least thirty individuas who currently resde and work in various jurisdictions
throughout the Eastern United States.” Compl. 1111 16-17. Defendants, in their motion to dismiss
plantiffs class action clams, argue that plaintiffs cannot meet the certification requirements of Federd

Rules of Civil Procedure 23(b)(2) or (b)(3).2 Firdt, defendants argue that the plaintiffs do not meet the

%In their opposition, plaintiffs state that they no longer seek certification pursuant to Federal Rule of Civil
Procedure 23(b)(1). Plaintiffs Opposition to Defendants Motion to Dismiss Plaintiffs Class Action Claims ("PIs.'
(continued...)

-3-



requirements of Rule 23(b)(2) because they seek to recover compensatory damages, in addition to
back-pay, front pay, and punitive damages, which will require individudized evidence regarding
damages as to each plaintiff. Defendants Motion to Dismiss Flaintiffs Class Action Claims ("Defs.’
ClassMot.") & 7, 9. Second, defendants argue that certification of a classis smilarly ingppropriate
pursuant to Rule 23(b)(3) because plaintiffs attempt to recover compensatory damages would require
"extensive review of each [p]laintiff'sindividua circumstanceq, and] [b]ecause of the lack of
commondlity, the present case will result in the need for numerous separate mini-trids for each of the
[pllantiffs” Id. at 10-11. Plaintiffs counter that other judges of this court have recently ruled that a
Title VI class action may be properly certified under Rules 23(b)(2) and (b)(3), despite the fact that
the plaintiffsin the class were seeking compensatory damages. Plaintiffs Opposition to Defendants
Motion to Dismiss Plantiffs Class Action Clamsat 1. In addition, plaintiffs argue that even if the class
could not be whally certified under Rules 23(b)(2) or (b)(3), another dternative available to the Court
would be hybrid certification of the class, i.e., the damsfor injunctive and declaratory reief could be
certified pursuant to Rule 23(b)(2) and the dlams for monetary relief could be certified pursuant to Rule
23(b)(3). 1d. at 2-3.

Pursuant to Federal Rule of Civil Procedure 23, before a court can determine whether a class
action can be maintained, the court must satisfy itsdlf that the putative class meets the four prerequisites
of Rule 23(a). These prerequisites are that the class: (1) is so numerous "that joinder of al membersis

impracticable’; (2) has common issues of law or fact; (3) that the claims of the class representatives

3(....continued)
Opp'n") a 1. Accordingly, the Court need not address defendants' challenge to plaintiffs request for class
certification based on Rule 23(b)(1).
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"aretypicd of theclams. . . of thedass'; and (4) that the interests of the class will be "fairly and
adequately protect[ed]” by the representative parties. Fed. R. Civ. P. 23(a). It isonly when aclass
has met these four prerequisites that the Court must then determine whether the class may be
maintained pursuant to one of the subdivisons of Rule 23(b). See Fed. R. Civ. P. 23(b) ("An action
may be maintained as aclass action if the prerequisites of subdivision (a) are satisfied, and in addition
[one of the subdivisions of Rule 23(b) are established]") (emphasis added).

Although neither party serioudy disputes that plaintiffs can satisfy the four prerequigtes, the Court
must nonetheless ascertain for itself whether the requirements of Rule 23(a) are stidfied. See Generd

Telephone Co. v. Falcon, 457 U.S. 147, 161 (1982) ("we reiterate today that a Title VIl class action,

like any other class action, may only be certified if the trid court is satisfied, after arigorous andyss,
that the prerequisites of Rule 23(a) have been satisfied.”). Here, plaintiffs have not yet filed a motion for
certification of the class because the Court granted them until ninety days after the issuance of a
scheduling order or the dete of the initia scheduling conference, whichever occurred later, to file such a
moation. See Court Order dated September 5, 2002. Theinitid scheduling conference in this matter
was held on December 10, 2002, but a full scheduling order has not been issued becauise the case was
referred for immediate mediation and the Court wanted to address the defendants other dismissal
motions prior to issuing a scheduling order.

Asindicated, before the Court can address the merits of the arguments advanced by the defendants
regarding whether certification of the class comports with Rules 23(b)(2) or (b)(3), the Court must
determine whether the class meets the prerequisites of Rule 23(a). Although, pursuant to Loca Civil

Rule 23.1(b), the defendants were permitted to "move at any time to strike the class action allegations
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or to dismiss the complaint[,]" the pleadings as they now exist do not permit the Court to intelligently
determine whether the class, as now comprised, meets the requirements for certification under Rule

23(a). See Generd Tdephone Co., 457 U.S. at 160 ("[sjometimes the issues are plain enough from

the pleadings to determine whether the interests of the absent parties are fairly encompassed within the
named plaintiff's clam, and sometimesit may be necessary for the court to probe behind the pleadings
before coming to rest on the certification question.”). In this case, for example, the complaint alleges
that the putative class will, "[o]n information and belief[,] includd]] at least thirty individuas who
currently reside and work in various jurisdictions throughout the Eastern United States” Compl. 1/ 17.
At this point, however, the actua composition of the ultimate class is unknown to the Court. In
addition, defendants raise issues which suggest that the potentid class may not meet the prerequisites of
Rule 23(3). For example, defendants argue in their motion to dismiss the class action clams that
because thereisa"lack of commondity, the present case will result in the need for numerous separate
mini-trials for each of the [p]laintiffs” Defs. ClassMot. & 11. In support of this dlegation, defendants
note:

Mr. Bellamy's Stuation as a maintenance engineer

in Shirlington, Virginiawill not be the same as that for

aresdent manager, such as Ms. Rogers, located in

Mechanicsville, Virginia. Smilarly, Ms. Quarles, as

asenior marketing representative in Rockville, Maryland

will not have faced the same circumstances as Ms. Thomas,

who worked at a property in Herndon, Virginia

Commonadlity is one of the prerequisites for class certification. See Fed. R. Civ. P. 23(a)(2).

Indeed, the varying positions and circumstances of the members of the class may make certification



unfeasble. See, e.q., Rumpke v. Rumpke Container Service, Inc., 205 F.R.D. 204, (S.D. Ohio 2001)

(denying class certification where plaintiff's Stuation as a route supervisor and former employee of the
defendant was not common with the clams of drivers and route supervisors he sought to certify asa
class because plaintiff had never been a driver with defendant's company and "the clams of al the route
supervisors[did] not seem to bethesame™). Infact, the the Didtrict of Columbia Circuit has held that
plaintiffs "seeking certification of a class cutting across employment status or job categories [must
provide] a'specific presentation’ identifying the questions of law or fact common to the class
representative and the members of the class proposed.” Wagner v. Taylor, 836 F.2d 578, 589 (D.C.

Cir. 1987); Hatman v. Duffey, 19 F.3d 1459, 1472 (D.C. Cir. 1994) (quoting Wagner). Thishas not

yet occurred in this matter and plaintiffs have not been afforded the opportunity to do so.

Therefore, while the court "does not possesy] 'any authority to conduct a preliminary inquiry into
the merits of a it in order to determine whether it may be maintained asaclassaction,' . . . it isevident
that some ingpection of the circumstances of the case is essentid to determine whether the prerequisites
of Federd Civil Rule 23 .. . . have been met." Wagner, 836 F.2d at 587. Although both parties have
legped to the more andyticdly atractive issue of whether plaintiffs can maintain a class action where
they seek compensatory damages, the pleadings as they now stand do not permit the Court to conduct
the "rigorous andysis [it must conduct to determing] that the prerequisites of Rule 23(a) have been

satidfied." Generd Telephone Co., 457 U.S. at 161; see dso Hartman, 19 F.3d at 1473 (reversing

digtrict court's class certification ruling and remanding the case to the digtrict court for a determination of
whether the class should be certified because the class representative's "complaint and motions for class

certification . . . evinceg[d] a complete absence of factud alegations regarding the commondlity or
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typicality requirements of Rule 23. Thisfailure is compounded by the fact that prior to entry of the
conditional class certification, the trid court apparently did not conduct any evidentiary hearing or other
factud determination that would qudify as arigorous anayss of whether the prerequisites for a class
action had been met.").

For the reasons stated above, the Court is compelled to defer reaching the issues raised by the
defendants motion to dismissthe class action dams until it has before it the information necessary for it
to determine whether the potentia class meets the requirements of Rule 23(a). Accordingly, the Court
will order the plaintiffsto file amotion for certification that fully setsforth ther factua and legd
positions, so that the Court will be in a better position to evauate whether the Rule 23(a) prerequisites
aesdidied. Oncedl of the pleadings on the issue have been filed, the Court will determine whether an
evidentiary hearing isrequired. The Court will then address defendants motion to dismiss plaintiffs
classaction clams.

B. Defendants Motion to Dismiss Plaintiffs Title VIl Claimsfor Lack of Venue

Defendants seek to dismissthis action pursuant to Federd Rule of Civil Procedure 12(b)(3),
because, they argue, venue in thisdigtrict isimproper for severd reasons. Firg, the defendants alege
that plaintiffs have faled to alege in the complaint "with any specificity where the dleged instances of
employment discrimination occurred.” Defendants Motion to Dismiss Title VII Clamsfor Lack of
Venue ("Defs.' Venue Mot.") a 2. Second, defendants maintain that each of the named plaintiffs must

meet the venue requirements and, as verified by the affidavit* of Patricia Shannon, Affidavit of Patricia

“Defendants note in their reply that the affidavit they have submitted does not covert the present motion to
dismissinto a motion for summary judgment. No such risk was present here. Pursuant to Federal Rule of Civil
(continued...)
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Shannon, dated September 13, 2002 (" Shannon Aff."), the regiond vice president for the Mid-Atlantic
region of defendant Windsor Property Management Company, none of the plaintiffs were employed in
the Didtrict of Columbia or had any other connection with thisdigtrict. Id. a 3. In her affidavit, Ms.
Shannon gates that plaintiff Quarles was "employed exclusvey” in Rockville, Maryland; plaintiff Rogers
was "employed excdusvely" in Mechanicsville, Virginia, plaintiff Thomas was employed in Herndon,
Virginiaand Elkridge, Maryland, and plaintiff Bellamy "has been employed exclusvey in Virginia"
Shannon Aff. Y1 3-6. In addition, Ms. Shannon states that the Mid-Atlantic region's headquarters are
located in Shirlington, Virginia, dthough the "overdl headquarters for the company islocated in Boston,
Massachusetts.”  Shannon Aff. Y1 7-8. Findly, she notes that employment decisions regarding any of
the named plaintiffs "would have ultimately been made in the Shirlington office, sometimesin
consultation with the office located in Boston, Massachusetty,]" and the employment records pertaining
to the plaintiffs, as wdl as other employees of the Mid-Atlantic region, "are maintained in Shirlington,
Virginiaand/or Boston, Massachusatts” 1d. 1 8-9.

In oppostion, plaintiffs, dthough they do not directly refute Ms. Shannon's Statements, present
severd argumentswhy venuein thisdidrict is proper. Firgt plaintiffs argue that there is no requirement
that dl the named plantiffsin a Title VI action meet the venue requirements. Plaintiffs Opposition to
Defendant's[sic] Mation to Dismiss Title VII Clamsfor Lack of Venue ("Pls’ Opp'n") a 2. Second,

plantiffs argue that the dlegation in the complaint regarding the defendants "pattern and practice of

4(....continued)
Procedure 12(b)(3), a defendant may move to dismiss a complaint on the basis of improper venue. In addition, it is
only when filing a motion pursuant to Rule 12(b)(6) that a motion to dismiss "shall" be converted into a motion for
summary judgment if "matters outside the pleading are presented to and not excluded by the court . . ."* Fed. R. Civ.
P. 12(b).
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discrimingtion . . . [,including] 'failing to notify past and current quaified African American employees of
job openings, conceding those job openings . . ." and 'otherwise prohibiting qudified past and current
qudified African American employees. . . from advancement in the defendants corporation[,]" satisfies
Title VII's venue requirement becauise the practices complained of "occurred in the Digtrict of Columbia
within the rlevant time period.” 1d. a 4-5. Asan example, plaintiffs detail an incident involving plaintiff
Sheila Quarles who applied for apostion in the defendants McLean Gardens property, which is
located in the Didtrict of Columbia. Id. a 5. Ms. Quarles dlegedly contacted Heather Mulcahy, the
property manager a MclLean Gardens, about an announced vacancy and was told that the position had
been ligted in error only to later learn that awhite femae had been given the position. 1d. & 5; Affidavit
of SheilaQuarles ("Quarles Aff.") T 6.
Both parties correctly note that whether thisdidrict is a proper venue for this Title VII action is

determined by 42 U.S.C. § 2000e-5(f)(3), which provides, in part:

[A]n action may be brought in any judicid digtrict in

the State in which the unlawful employment practiceis

dleged to have been committed, in the judicid didrict

in which the employment records relevant to such practice

are mantained and adminigtered, or in thejudicid didrict

in which the aggrieved person would have worked but for

the aleged unlawful employment practice, but if the

regpondent is not found within any such didtrict, such

an action may be brought within thejudicid didrict in

which the respondent has his principa office.
The parties part ways, however, about whether this provison affords plaintiffs the right to pursue this
actioninthisdidrict. Plantiffs argue that because plaintiff Quarles gpplied for a pogtion in the Didtrict

of Columbia, was denied that position, and would have worked here "but for the dleged unlawful
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employment practice,” id., thisis the proper venue for the filing of her action. Plaintiffs then opine that
because Quarles caseis properly venued here that al of the named class representatives are also
properly before this Court because only one of the named plaintiffs must actudly meet one of the venue
requirements of the satute. Defendants maintain, to the contrary, that dl of the named plaintiffs must
meset & least one of the venue requirements of the statute for their casesto be filed in thisdidtrict, but
that even if only one named plaintiff is required to meet the Statutory requirements, plaintiff Quarles
adlegations do not suffice because her affidavit "does not reflect that any of the acts of discrimination
actualy occurred in the Didtrict of Columbia[and] because any decision rdating to Ms. Quarles status
would have been made ether in the regiond office located in Shirlington, Virginia or [&t] the overdl
company headquarters in Boston, Massachusetts” Defendants Reply to Plaintiffs Oppostion to
Motion to Dismiss Title VII Clamsfor Lack of Venue ("Defs Reply") at 3-4.

In ruling upon the defendants motion to dismiss for lack of proper venue, the Court "accepts the
plantiffd] well-pled factua alegations regarding venue astrue, . . . draws dl reasonable inferences
from those dlegationsin the plaintiffd’] favor, and . . . resolves any factud conflictsin the plaintiff']
favor. . . . The court, however, need not accept the plaintiff] lega conclusonsastrue” Jamesv.

Booz-Allen & Hamilton, Inc., 227 F. Supp. 2d 16, 20 (D.D.C. 2002) (citation omitted).

The firg issue the Court must decide is whether Ms. Quarles dlegations are sufficient to establish
venuein thisdidrict. Drawing dl reasonable inferences from the dlegations in plaintiff's favor, the Court
concludes that they do. Title VII's venue provision plainly permits an action to be maintained 'in the

judicid digrict in which the aggrieved person would have worked but for the dleged unlawful

employment practice. . ." 42 U.S.C. § 2000e-5(f)(3) (emphasis added). Clearly, according to Ms.
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Quarles dlegations, if she had been offered the position she gpplied for, she would have worked at the
defendants McL ean Gardens property, which defendants do not dispute is located in the Digtrict of
Columbia Thisis sufficient to establish that this didrict is the proper venue for thefiling of plaintiff

Quarles action. See Johnson v. Washington Gas Light Co., 89 F. Supp. 2d 45, 47 (D.D.C. 2000)

(holding that venue under Title VIl was proper in the Digtrict of Columbiawhere the record established
that it was 'likdly that, had plaintiff recelved one of the positions he sought, he would have been
assgned to work in the Didrict of Columbia a some point.”) (emphasisin origind); cf. Spencer v.
Rumdtdd, 209 F. Supp. 2d 15, 18 (D.D.C. 2002) (holding that venue was not proper in the Digtrict of
Columbia under Title VII's venue statute where the defendant maintained that "even if it had promoted
the plaintiff, he would have remained in Arlington, Virginia. . .").>

The second issue the Court must address is more difficult, namely, whether the remaining three
named plaintiffs must independently satisfy the venue requirements of section 2000e-5(f)(3), or whether
Ms. Quarles dlegations are done sufficient to establish venue in this jurisdiction for dl of the named

plantiffs. The defendantsrely upon United States v. Trucking Employers, Inc., 72 F.R.D. 98 (D.D.C.

1976) (Bryant, J.), as support for their position that al of the named plaintiffs must individudly satisfy

the Title VIl venue provison in order for venue to be proper in thisdigtrict. In Trucking Employers, the

5The court is cognizant of the fact that courts must determine Title VII venue issues based on a
""commonsense appraisal’ of how the eventsin question arose." Spencer, 209 F. Supp. 2d at 18 (citations omitted).
Therefore, "venue cannot lie in the District of Columbia when a'substantial part, if not all, of the employment
practices challenged in this action' took place outside the District even when actions taken in the District 'may have
had an impact on the plaintiff's situation.” Darby v. Dep't of Eneray, 231 F. Supp. 2d 274, 277 (D.D.C. 2002) (citation
omitted); Spencer, 209 F. Supp. 2d at 18-19. At thisjuncture, the record does not establish that the substantial
events pertaining to plaintiff Quarles all took place in adistrict other than the District of Columbia and, giving
plaintiff the benefit of the inferences that can be drawn from the facts, the Court concludes that her claim that she
applied for and would have, but for the defendants' alleged discrimination, worked in the District of Columbia, is
sufficient to establish that venue in this district is proper.
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court had certified a class of defendant trucking companiesin aTitle VII action filed by the United
States againgt the companies for discrimination againgt black and " Spanish-surnamed persons involved
in various phases of the industry.” 1d. at 99. Two of the defendants argued that they were not proper
members of the defendant class and therefore the claims againgt them should be dismissed because they
had not been properly served and, in any event, venue in the Didtrict of Columbiawas not proper asto
them. 1d. Inrgecting the defendants claims, the court held that "[b]ecause class actions do not
necessarily require the presence of aclass member before the court for an adjudication of hisher rights
and liabilities, venue restrictions are not determinative of the ability of the court to hear the action with
respect to dl members of the class™ Id. a 100. Therefore, the "non-party members' did not have to
be "persondly before the Court, as long as the requirements of due process--in this context, primarily
notice and representativeness of named class members--are afforded them.” 1d. & 99. Specificaly
pertaining to the defendants who had been named as part of aclass, Judge Bryant stated that "the

relevant venue question in such circumstances is whether venue is proper as among the parties who

have in fact been brought personally before the court as named parties to the action, the parties

representing and in effect ganding in for the absent class members” Id. at 100 (footnote and citations
omitted) (emphasis added). Because the two defendants who sought dismissa had not been personally
brought before the court as named representatives of the class, Judge Bryant ruled that "lack of proper
venue as to such absent class members[did] not impair the Court's ability to entertain the action and
adjudicate the rights and liahilities of those absent class members™ |d.

Haintiffs argue that the language in Trucking Employers does not "mandate]]. . . [t]he notion that &l

named plaintiffs must meet the venue requirement . . ." IS’ Opp'n a 2. However, the Trucking
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Employers court explicitly Sated that the rlevant venue inquiry in aTitle VI action is whether venue
among the "named parties to the action” is proper. The Court interprets this language to mean that the
parties who are before the court, i.e., the named parties, must each satisfy the venue requirements of
the statute. To conclude otherwise would be to be to ignore the language contained in the Trucking
Employers decison that venue must be determined "among” the parties who have been "persondly
brought before the court as named partiesto the action." 1d. (emphasis added). Further, important to

the Trucking Employers decision was the fact that the defendants who argued that venue as to them

was not proper in this district had not been named as representatives of the class. And asthe court
sressed severd times throughout its opinion, "class suits may be maintained without the persond
appearance of class members. . ." and therefore, venue need not be established "as to such absent
classmembers. .." 1d. at 100 (emphasis added).

The Court'sinterpretation of the Trucking Employers decision finds support in Dukes v. Wal-Mart

Stores, Inc., No. Civ.A. 01-2252, 2001 WL 1902806, at *2 (N.D. Ca. Dec. 3, 2001), cited by the
defendants, where the court faced a nearly identical issue as the one presented in thiscase. In Dukes,
the six named class representatives sought to bring a class action pursuant to Title VII in the Northern
Didrict of Cdifornia 1d. a *1. Two of the named plaintiffs resded in Cdifornia; the othersresded in
severd other states. 1d. The defendant's principal place of busnesswasin Arkansas. 1d. Asinthis
case, the plaintiffs argued that because at least one of the named plaintiffs was able to establish that
venue was proper in the Northern Didtrict of Cdifornia, venue was therefore proper for dl of the class

representatives. 1d. The defendants, relying in large part on the decison in Trucking Employers,

argued that each of the named plaintiffs was required to meet the venue requirements of section
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2000(e)-5(f)(3) of Title VII in order for venue to be proper in the Northern Didtrict of Cdifornia. 1d. at

*2.

The Dukes court agreed with the defendants. It began its andysis with adiscusson of the Trucking

Employers decision and concluded that

Id. at *3.

[w]hile the opinion does not explicitly state that each named
plantiff mugt individualy satisfy venue, thet the Trucking
Employers court espoused such a propostionisimplicit in its
holding. In concluding that the status of absent class members
was not materid to the venue determination in the case, the
digtrict court necessarily held that only named representatives

of the class were considered for venue purposes. . . . Thus,

prior to finding immaterid the venue status of the absent class
members, the Trucking Employers court made clear that the
venue gatus of the named plaintiffs represent[] and in effect
stand[] in for the absent class members.' . . . Afortiori, had
venue been improper as to the named plaintiffs, the Trucking
Employers court would have been without jurisdiction, and would
have been without authority to compel the trucking companies to
remain as defendants.

The Dukes court went on to hold that the approach enunciated in Trucking Employers was the practical

gpproach for determining theissue of venuein aTitle VIl case. The court Stated:

Requiring that every named plaintiff in aclassaction

satisfy venue makes good judicid sensein that it is congsent
with aprinciple well settled in case law. . . . Accordingly, the
Court declines [p]laintiffs invitation and adopts the reasoning
expressed in Trucking Employers, finding, as agenerd rule, thet,
in dass action settings, eech plaintiff must individudly satisfy
venue.

Id. & *5 (citing Trucking Employers, 72 F.R.D. at 100). Other cases cited by the Dukes court so

support its holding. See, e.q., Smith v. Lyon, 133 U.S. 315, 318 (1890) (holding that the circuit court
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properly dismissed an action for want of jurisdiction pursuant to an early venue statute and citing with

goprova the proposition enunciated in Strawbridge v. Curtiss, 7 U.S. 267 (1806), that "where the

interest isjoint[,] each of the persons concerned in that interest must be competent to sue, or liable to

be sued in those courts™) (internd quotation marks omitted); McManus v. Washington Gas Light Co.,

No. Civ.A. 90-3169, 1991 WL 222345, at *3 (D.D.C. Oct. 15, 1991) (holding that the claims of

those plaintiffs that "involve[d] employment practices in [the defendant's] Springfidd, Virginiaoffice and

prospective job opportunitiesin the Virginia office],]" would be dismissed for lack of proper venue).
As support of their argument that al named plaintiffs do not have to meet the venue requirements,

plantiffsrey on Exxon Corp. v. Federal Trade Comm'n, 588 F.2d 895 (3d Cir. 1978). In Exxon, the

court held that venue was proper in Delaware because "at least one plaintiff" resded there. 1d. at 899.
However, the court decided that issue in the context of alawsuit brought pursuant to 28 U.S.C. section
1391(e), which provides that venue in civil actions brought against an officer or agency of the United
States may be brought in any judicid digtrict where a defendant involved in the action resides; the cause
of action arose; red property involved in the action is located; or where the plaintiff resdesif the case
does not involve red property. See Exxon, 588 F.2d at 898; 28 U.S.C. § 1391(e). The Exxon court
held:

[R]equiring every plantiff in an action againg the federd

government or an agent thereof to independently meet

section 1391(e)'s standards would result in an unnecessary

multiplicity of litigation. The language of the datute itsdlf

mandates no such narrow congruction. There is no requirement

that dl plaintiffs resde in the forum didtrict.

Id. at 898-899. Exxondid not involve clamsfiled pursuant to Title VII nor, more importantly, did it
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involve adass action lawsuit. In addition, plaintiffs rely on Jewish War Veterans v. United States, 695

F. Supp. 1, 2 (D.D.C. 1987), a case where the "crux of the defendants chalengeto venue. . . turn[ed]

... on whether 'redl property isinvolved in the action’ so as to preclude plaintiffs from invoking section

1391(e)(4)." The Jewish War Veterans court noted, in afootnote, that "[f]or venue to be proper, only
one of the plaintiffs need satisfy the residency requirement of section 1391(e)(4)." 1d. & 2 n.3 (citations
omitted).

The Exxon and Jewish War cases are ingpposite to the present Stuation. Both casesinvolved the

venue provison of section 1391(e), which differs substantialy from the venue provision a issue here.
The Title VII venue provison "provides four judicid didrictsin which employment discrimination suits

may befiled" Stebbinsv. State Farm Mutua Auto Ins. Co., 413 F.2d 1100, 1102 (D.C. Cir. 1969)

(per curiam). Pursuant to section 20005-5(f)(3) of Title VI, it isonly if venueis not proper in adigtrict
where the unlawful practice occurred, where the employment records are maintained and administered,
or where the complainant would have worked absent the dleged discrimination, that an action my be
brought in the judicid digtrict where the defendant has its principa place of business. "Thus, the intent
of Congressto limit venue to the judicid didtrict concerned with the dleged discrimination seems clear.”
Stebhins, 413 F.2d at 1102.

In contrast, under section 1391(€), an action may be brought in any "judicid didrictinwhich ... a
defendant in the action resides,” afar less redrictive reguirement than section 2000e-5(f)(3)'s
requirement that venue is proper only where the defendant hasiits principa place of business, and then
only when one of the other three venue predicates cannot be satisfied. Compare 28 U.S.C. § 1391(e)

with42 U.S.C. § 2000e-5(f)(3); see also Sebbins, 413 F.2d at 1103. Asthe Dukes court stated
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when rgjecting the plaintiffs reliance on Exxonin that case, section 1391(e) was passed by Congress

"to rectify specific venue and jurisdictiond congraints, and [Congress] expresdy indicated that the
section only be applied in . . . limited circumstances . . ." 2001 WL 1902806, at *6. Further, because
section 1391 isa"highly-specidized venue provison amed a lawsuits involving governmental
entitied,]" id., thereislittle, if any comparison to Title VII's venue provision because Title VII
authorizes lawsuits againgt both governmenta and private entities. See id. ("Exxon makes clear that in
actions againg the federd government, Section 1391(e) mandates a broader view of venue and
jurisdictiond concerns than those implicated when dedling with venue provisons that apply to lawsuits
involving private parties. . . . Plantiffs have faled to cite any legidative higtory that supports their
congruction of Title VII's specid venue satute.”).

The Dukes court dso smilarly rgected the plaintiffs daimsthat Title VII's venue provision should
be interpreted broadly to permit plaintiffs to choose the forum they determined to be most convenient.
Id. a *7. The court held that the position advanced by plaintiffs was not evident in Title VII's language
or legidative history and noted that the plaintiffs had failed to provide any evidence to support the
proposition that Congress intent was to "abrogeate the generdly accepted rule regarding venue in class

actions” 1d.; see dso Stebbins, 413 F.2d at 1102 ("The venue of the right of action here in suit was

limited by the statute which created the right[,]" and stating that Congress intent was "clear” that venue
in Title V11 actions be limited to "the judicia didtrict concerned with the dleged discrimination . . .");

Amirmokri v. Abraham, 217 F. Supp. 2d 88, 90 (D.D.C. 2002) ("Numerous judges of this Court have

held that the specid venue provison of Title VI, not 28 U.S.C. 8 1391(e), gppliesin Title VI

employment discrimination cases. . . To reach any other concluson would effectively mean that dl
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employment discrimination suits againgt the government would have to be brought in this Court merdly
because the headquarters of most government agencies are here. . . [,which] is not what Congress
intended.”) (citations omitted); McManus, 1991 WL 222345, at *4 (" Congress has expressly limited
the federa courts that can hear Title VI cases, and thus the exercise of ajudge-made exception would
fly in the face of clear Congressiond will.").

Similarly in this case, plaintiffs do not present any persuasive authority that would support a
conclusion that Congress intended that Title V1I's venue requirements should be broadly construed to
permit a class representative to bring suit in ajurisdiction where he cannot persondly satisfy the venue

requirements of the statute. Asthe court tated in Trucking Employers, "[t]he centrd function of venue

generdly isto regulate the forum in which a party may appear or may force another party to appear
persondly, in asuit in which the court would otherwise have jurisdiction. . . . Venue is therefore
intimately connected to and predicated upon the persona appearance of the party.” 72 F.R.D. a 100.
It istherefore logica that plaintiffs who are named as representatives of a class action be required to
satisfy the venue requirements of the statute because they are the parties who have brought themselves
before the court and are the persons over whom the court must have jurisdiction. Accordingly,
because plaintiffs Rogers, Thomas and Bellamy cannot satisfy the venue requirements of section 2000e-
5(f)(3), their Title VII clamswill be dismissed unless for reasons that will be addressed below,

dismissd at thistimeis not appropriate. ©

5The Court notes that plaintiffs also sought to invoke 42 U.S.C. § 1981 as a basis for venue in this matter for
the first timein their opposition to the dismissal motion. First, whether plaintiffs can amend their complaint through
a statement in their opposition is a dubious proposition at best. However, even if the Court permitted such an
amendment, this would not necessarily save the claims of those named plaintiffs who the Court has concluded may
(continued...)
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The find issue the Court must address regarding the defendants venue motion is whether this matter
should be transferred to another federa district. Once the court has determined that venueis not
proper initsdigtrict, it may dismiss"or, if it be in the interest of judtice, transfer such case to any digtrict
or divison in which it could have been brought.” 28 U.S.C. § 1406 (2000); see ds0 James, 227 F.
Supp. 2d at 24-25; Spencer, 209 F. Supp. 2d at 17; Dukes, 2001 WL 1902806, at *8; McManus,
1991 WL 222345, at *4. Again, the Dukes decison isingdructive on this point. In Dukes, the court
concluded that because two of the Sx named class representatives met the Title VII venue
requirements, it would exercise the discretion granted it pursuant to 28 U.S.C. § 1406 and "dismissthe
improperly venued plaintiffs pursuant to Rule 21,["] dlowing the case and the Cdifornia plaintiffs to
remain if they so choose™ Id. a *9. Thisresult, the court held, was appropriate because "[d]ismissa
or transfer of the entire action would be too harsh a pendty since two of the sx plaintiffs are properly

venued here 1d.

§(....continued)
not raise their claimsin this district. "Indeed, the greater weight of authority suggests that when a plaintiff brings a
Title VII action under both 42 U.S.C. 88§ 1981 and 2000e-5, the narrower venue provision of section 2000e-5(f)(3)
controls." James, 227 F. Supp. 2d at 21. In James, Judge Urbina of this Court also noted that a minority of courts
determine venue by "evaluating which of the two federal claimsis'primary' and applying the venue provision of the
primary claim." 1d. However, even adopting the minority position, arguendo, "the court would still conclude that
plaintiffg['] 42 U.S.C. § 2000e claim(s] [are] the primary claim[s] asserted in the complaint, thereby applying the Title
VI venue provision in determining how to rule on the defendant's instant motion to dismiss." Id. at 21-22. Plaintiffs
do not addressthisissue at al in their opposition; nor do they present any arguments or legal authority that would
support a finding that venue, although improper under Title VI, is proper under section 1981.

"Federal Rule of Civil Procedure 21 provides:

Misjoinder of partiesis not ground for dismissal of an action.
Parties may be dropped or added by order of the court on motion

of any party or of its own initiative at any stage of the action and
on such termsasarejust. Any claim against a party may be severed
and proceeded with separately.
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In this case, however, because the Court holds that one of the named plaintiffs (Quarles) hasfiled a
Title VIl dam that is properly venued in this district, but has deferred deciding whether this action will
be certified as adlass, the Court will dso defer ruling on whether the clams of plaintiffs Rogers,
Bdlamy and Thomas as named parties should be dismissed while permitting them to remain as un-
named members of the dlassif dlass cartification is granted,® or whether their claims should be
transferred to the appropriate federa digtrict or digtricts where their claims could have been brought.

See Spencer, 209 F. Supp. 2d at 17 (the "interests of justice. . . . [g]enerdly . . . ingtructs courts to

transfer casesto the gppropriate judicid digtrict, rather than dismiss them([,]") (citing Goldlaw, Inc. v.
Heiman, 369 U.S. 463, 466 (1962)).°

C. Defendants Motion to Dismiss Counts|, |1, V, and VI (Title VIl Claims)

In their third motion, the defendants seek dismissal, pursuant to 12(b)(1) and 12(b)(6), of counts

one (the dass daims), count two (plaintiff Sheila Quarles age discrimination claim),® count five

8See Dukes, 2001 WL 1902806, at *8-10; Trucking Emplovers, 72 F.R.D. at 100; accord Appleton Electric Co.
v. Advance-United Expressways 494 F.2d 126, 140 (7th Cir. 1974) (non-Title VIl class action case); Dunn v. Sullivan,
758 F. Supp. 210, 216 (D. Del. 1991) (same).

®In Plaintiffs Opposition to Defendant's [sic] Motion to Dismiss D.C. Human Rights Act Claims at 2,
discussed infraat 27, plaintiffs allege that Ms. Rogers' Equal Employment Opportunity Complaint ("EEOC")
complaint specifically aversthat she applied for the position of Senior Property Manager, which was located in the
District of Columbia, at McLean Gardens, and which was denied to her sometime during May 1, 2001, and June 27,
2001. Paintiffs presented no evidence regarding this alleged claim in their opposition to defendants motion to
dismissthe Title VII claimsfor lack of venue. If in fact there are alegations pertaining to any of the other named
plaintiffs that would support a finding that venue is proper in this district, the Court will reconsider its decision that
their Title VIl claims must be either dismissed or transferred, if an appropriately filed amended complaint is filed.
However, the Court notes that in her EEOC filed charge of discrimination, Ms. Quarles specifically listed the
defendants District of Columbia location as the discriminating employer, whereas Ms. Rogers listed the defendants
Mechanicsville, Virginialocation as the discriminating employer. Cf. Plaintiffs' Opposition to Defendant's [sic]
Motion to Dismiss D.C. Human Rights Act Claims, Exhibits 2 and 3.

Ppefendants mistakenly seek to dismiss count two of plaintiffs complaint. However, count two of the

complaint contains allegations pertaining to plaintiff Sheila Quarles claims of discrimination on the basis "of her age
(continued...)
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(plantiff Ebony Thomas race and gender discrimination claims) and count Sx (plaintiff Anthony
Bdlamy's race discrimination clams). In light of the Court's conclusion that plaintiffs Thomas, Rogers,
and Belamy's Title VII clams, wherein they are named parties, will have to ether be dismissed or
transferred to another district or districts, depending upon how it resolves the class certification issug ™
it will only address the defendants argument that plaintiff Quarles Title VII clams must be dismissed
because she falled to exhaust her adminigirative remedies. The basisfor defendants exhaustion
chalengeisthat this action wasfiled prematurely. Pursuant to 42 U.S.C. Section 2000e-5(f)(1):

If acharge. . . filed with the Commisson. . . is

dismissed by the Commission, or within one hundred

and eighty days from thefiling of such charge. . .

the Commission has not filed a civil action under this

section . . . the Commission . . . shdl so notify the person

aggrieved and within ninety days after the giving of such

notice acivil action may be brought againgt the respondent

named in the charge.. ..
Defendants note that Ms. Quarles filed acomplaint with the Equal Employment Opportunity
Commission ("EEOC") "on or about April 17, 2002." Defendants Motion to Dismiss Countsl|, 11, V

and VI Relating to Title VII Clams ("Defs.’ Title VII Mot.") at 4; Defs.' Title VII Mot. Ex. A (Charge

19(_...continued)
inviolation of 29 U.S.C. 623." Compl. 133. Count three contains the allegations regarding plaintiff Quarles race and
gender discrimination claims. It appears that defendants seek to dismiss plaintiff Quarles Title V11 race and gender
discrimination claims because the basis for their dismissal request rests on the fact that plaintiff Quarlesfiled her
lawsuit prior to the expiration of Title V1I's 180 day filing period due to the fact that her right to sue letter was issued
after the EEOC had her claim before it for only 128 days. Defendants Motion to Dismiss Counts|, I, V and VI
Relating to Title VIl Claims ("Defs." Title VII Mot.") at 5.

HBecause the Court has determined that venue is proper in this district regarding plaintiff Quarles claim,
and because it has declined to certify the class at this time, the defendants are at liberty to renew their motion to
dismiss the claims concerning the class allegations once a request for class certification is submitted to the Court.
This courseis being taken by the Court at this juncture because the class has not been properly defined and the
Court would therefore have to engage in speculation to address the issues raised in defendants’ motion pertaining to
the class.
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of Discrimination filed by Ms. Shella L. Quarles, dated April 18, 2002). Theresfter, "Ms. Quarles
sought and received anotice of right to sue dated August 23, 2002." Defs!' Title VII Mot. a 4; Ex. B
(Dismissa and Notice of Rights from EEOC dated August 23, 2002). Defendants argue that, pursuant
to the Didrict of Columbia Circuit's holding in Martini v. Federal National Mortgage Assoc., 178 F.3d
1336 (D.C. Cir. 1999), cert. dismissed 528 U.S. 1147 (2000), the EEOC must retain a charge of
discrimination throughout the entire pendency of the statutory 180-day period and, because Ms.
Quarles charge was only before the EEOC for 128 days, her complaint was prematurely filed with this
Court and the EEOC must consider her claims "for at least an additiona 52 days." Defs' Title VI
Mot. a 5. Thus, defendants opine that the Court is without jurisdiction to entertain plaintiff Quarles
complaint.

Paintiffs, in oppostion, argue that because Ms. Quarles has dso filed a clam pursuant to the Agein
Discrimination Employment Act, 29 U.S.C. § 621, which has a60 day waiting period before acivil
action may be commenced, that "Ms. Quarles was permitted to file [a] dlam in court on or after June
17, 2002, 60-days following her forma EEOC complaint.” Plantiffs Opposition to Defendants
Motion to Dismiss Counts |, I1, V, and VI Relaing to Title VIl Clams (Pls”' Title VII Opp'n") at 6.
The Court need not address plaintiffs argument because it concludes that plaintiff Quarles has properly
exhaugted her Title VIl administrative remedies.

In Martini, the Digtrict of Columbia Circuit Court dismissed, without prgudice, the action of a Title
VIl complainant who had recelved aright to sue letter, at her request, only twenty one days after filing
her complaint with the EEOC. 178 F.3d a 1339. The court stated that the language of section 2000e-

5(b) of Title V1I, which provides that the EEOC "shdl" investigate charges of discrimination and "shdl
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make a reasonable cause determination ‘as promptly as possible. . . [,]" evidenced Congress intent
that the "Commisson's duty to investigate is both mandatory and unqudified.” Id. at 1346. The court
held that the language of section 2000e-5(b) requires that the EEOC investigate or attempt to
investigate each charge that is presented to it, and that the "power to authorize early private suits
inevitably and impermissibly dlows the EEOC to rdlax its aggregate effort to comply with its satutory
duty to investigate every chargefiled . . ." 1d. at 1347.

However, the circumstances presented to the Martini court were criticaly distinguishable from the

factshere. In Martini, the premature right to sue letter terminated the EEOC's statutory duty to
investigate the plaintiff's clams before it conducted an investigation. Seeid. a 1346 ("[A]n early right-
to-sue notice typicaly terminates EEOC investigation of the charge . . . precisely what happened in
[Matini]"). Inthiscase, the Dismissa and Notice of Rightsissued by the EEOC indicates that the

Commission was closng itsfile regarding plaintiff Quarles charge because it had aready completed an

invedtigation and concluded that Ms. Quarles charge did not establish a statutory violation.
Specificaly, the notice provided, in part:

The EEOC issues the following determination:

Based upon its invedtigation, the EEOC is unable

to conclude that the information obtained establishes
violations of the satutes. This does not certify that
the respondent isin compliance with the statutes. No
finding is made as to any other issues that might be
construed as having been raised by this charge.

Defs.' Title VII Mot. Ex. B (EEOC Dismissal and Notice of Rights dated August 23, 2002) (emphasis
added). In addition, the EEOC's notice to plaintiff indicated that she had ninety days "from [her]

receipt of thisNotice' to filealawsuit. 1d. Therefore, in this case, unlike the Stuation in Martini, the

-24-



EEOC dated that it had conducted an investigation of the plaintiff's clams, determined there was no
datutory violation, and dismissed plaintiff's charge of discrimination.

In a case somewhat ana ogous to the present Situation, but with even less compdlling facts and
which neither party cited, Judge Robertson of this court reached the same conclusion this Court will

reach. See Tesfayev. Carr Park, Inc., 85 F. Supp. 2d 37 (D.D.C. 2000). In Tedfaye, the plantiff had

filed a charge of discrimination with the EEOC on April 20, 1999. 1d. at 38. The EEOC issued the
plantiff a"Dismissd and Notice of Rights' on June 28, 1999, sixty-nine days later. 1d. Inthis
document, the EEOC indicated that plaintiff's claims were being dismissed and that plaintiff had ninety
daysto filehisclam in court. 1d. Judge Robertson noted that it was "unclear” from the documents
provided by the EEOC "what investigation, if any, the EEOC performed.” 1d. However, andyzing the
Matini decison and the statutory language contained in section 2000e-5(f)(1), the court concluded that
permitting the plaintiff to proceed with his complaint before the court was not in violation of Martini.
The Tedfaye court stated:

Thetiming of the complaint and of the EEOC's right

to sue letter do not offend the rationae of the Martini
decison, which acknowledges that 'the Satute . . .
authorizes a complainant to sue within 180 days

if the EEOC dismissesthe charge. . . . Nor isthe
plaintiff's pre-180 day filing & odds with Martini's

public policy rationde: Martini was concerned that

early authorization of private suits 'undermines [the
EEOC'Y statutory duty to investigate every chargefiled,' . . .
but here the EEOC apparently investigated the plaintiff's
clam and smply concluded before 180 days had passed
that it lacked merit.
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Id. & 38 (emphasisin origind and emphasis added).
Unlike Tedfaye, in this case the EEOC did not just appear to have investigated plaintiff's dams, but

soecifically stated that her claims had been investigated and thet it had determined that the clams did

not have merit, and ingtructed plaintiff that she had ninety days from the date of the issuance of its notice
to filethis action. Defendant does not argue that the EEOC did not actudly investigate plaintiff's
discrimination charge, nor does plaintiff have an affirmative duty to prove that the EEOC, in fact,

investigated her charge of discrimination. See Hill v. Washington Metro. Trangt Auth., 231 F. Supp.

2d 286, 293 (2002) (Wdton, J.) ("While the Martini Court recognized that 42 U.S.C. § 2000e-5(b)

dates that the EEOC 'shdl' investigate the charges, and that this duty is'mandatory and unqudified[,]' it
is clear that the Court did not impose an affirmative burden upon a plaintiff who hasfiled acivil suit after
the expiration of the 180 day period to show that the EEOC actudly carried out its legidative
mandate."). Because the EEOC investigated this matter and Title VII provides that once achargeis
dismissed by the Commission, the plaintiff has ninety days after the receipt of the notice of dismissd to
file her lawsuit, the Court concludes that the issuance of the Dismissal and Notice of Rights and the

timing of plaintiff'sfiling of her complaint™ did not violate the mandate of Martini. Defendants motion

123udge Robertson certified his case for an interlocutory appeal of his ruling in Tesfaye"[b]ecause the
correct application of Martini . . . involves a'controlling question of law as to which there is substantial ground for
difference of opinion . . ." (citing 28 U.S.C. § 1292(b)). The appeal was subsequently dismissed by the District of
Columbia Circuit. See Carr Park, Inc. v. Tesfaye 229 F.3d 1192 (D.C. Cir. 2000).

1¥The fact that plaintiff Quarles filed her initial complaint on June 28, 2002, prior to the receipt of her notice
of dismissal, does not bar her action at thistime. As plaintiffs correctly note, "[r]eceipt of aright-to-sue notice
during the pendency of the Title V11 action cures the defect caused by the failure to receive a right-to-sue notice
beforefiling aTitle VII claim in federd court.” Williams v. Washington Metro. Area Transit Auth., 721 F.2d 1412,
1418 n.12 (D.C. Cir. 1983) (citations omitted). Seeaso Perry v. Bigas, 581 F. Supp. 815, 816 (D.D.C. 1983) (holding
that "receipt of aright-to-sue notice by [the plaintiff] cured her failure to initially satisfy the condition precedent of
awaiting the receipt of that letter and therefore this Court has jurisdiction to hear her claim.").
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to dismiss plantiff Quarles Title VII damsis therefore denied.

E. Defendants Motion to Dismiss Claims Based on the District of Columbia Human
Rights Act

Finally, the defendants seek to dismiss, pursuant to Rule 12(b)(1), the clams of plaintiffs Quarles
and Rogers made pursuant to the District of Columbia Human Rights Act ("DCHRA™), D.C. Code 88
2-1401.01 - 2-1411.06 (2001). Defendants argue that plaintiffs Quarles and Rogers cannot assert a
clam pursuant to the DCHRA because the satute contains a one year dtatute of limitations and requires
that the act of discrimination occurred in the Didtrict of Columbia. Defendants Motion to Dismiss
Claims Based on Didtrict of Columbia Human Rights Act ("Defs’ DCHRA Mot.") a 2. In regardsto
Ms. Rogers claims, defendants state, as supported by Ms. Shannon's affidavit, that Ms. Rogers "was
employed exclusively in the property known as Windsor at Hunter's Woods located in Mechanicsville,
Virginiafrom April 24, 2000 through the date of her resignation on June 27, 2001." 1d. at 3. Firg, the
defendants note that the complaint fails to alege where or when the dleged discriminatory acts
occurred. 1d. Second, defendants argue, supported by the affidavit of Ms. Shannon, that since at least
May 2000, Ms. Quarles worked exclusively in the defendants Windsor Villa Apartments, which are
located in Rockville, Maryland and Ms. Rogers was employed exclusively in Virginia. |d. Therefore,
the defendants maintain that because Ms. Quarles and Ms. Rogers were not "employed in the Didrict
of Columbia during the one year period prior to their initiating the present lawsuit, there is no bassfor a
clam under Didrict of Columbialaw.” 1d. at 3.

In oppostion, plaintiffs argue that the filing of an adminigrative gpped tolled the DCHRA one year

datute of limitations and, in any event, Ms. Quarles was discriminated againg within one year of the
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filing of this action, when she gpplied for and was denied a pogition at the defendants McLean Gardens
property, located in the District of Columbial* Plaintiffs Opposition to Defendant's[sic] Motion to
Dismiss D.C. Human Rights Act Clams ("Pls' Opp'n") a 2. In addition, plaintiffs argue that Ms.
Rogers, "in her EEOC complaint . . .[,] specificdly refersto the position of Senior Property Manager
that she was denied during the period between May 1, 2001, and June 27, 2001[,] [which] . . . was
located in the Didtrict of Columbia, at McLean Gardens." Id.

Federa Rule of Civil Procedure 12(b)(1) permits dismissa of a complaint if the Court "lack[s]

jurisdiction over the subject matter . . ." Under thisrule, "the plaintiff bears the burden of establishing

that the court has jurisdiction.” Fowler v. Didrict of Columbia, 122 F. Supp. 2d 37, 39-40 (D.D.C.

2000) (citation omitted). The rule dso imposes "an affirmative obligation [on the court] to ensure thet it
is acting within the scope of its jurisdictiona authority . . . [and for that] reason, the '[p]laintiff's factua
dlegationsin the complaint . . . will bear closer scrutiny in resolving a 12(b)(1) motion’ than on a
12(b)(6) mation for falure to tateaclam.” Id. at 40 (citations omitted). Therefore, the Court may
congder matters outside the pleadings to assure itsdf thet it in fact has jurisdiction over thiscase. 1d.
Pursuant to D.C. Code § 2-1403.16(a) (2001):

Any person claming to be aggrieved by an unlawful

discriminatory practice shal have a cause of action in

any court of competent jurisdiction for damages. .. A

private cause of action pursuant to this chapter shal be

filed . . . within one year of the unlawful discriminatory act,
or the discovery thereof . . .

1A ccording to Ms. Quarles affidavit she learned of the fact that she was denied the position she sought
"on or after July 2001," and her complaint in this action was filed on July 28, 2002. PIs.' Opp'n, Ex. 1 (Quarles Aff.)
6.
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Defendants maintain that plaintiffs cannot alege a clam pursuant to this statutory provision because they
failed to do so within the time permitted by the act and because they were not employed in the Didtrict

of Columbia. Defendants cite Matthews v. Automated Business Sysems & Services, Inc., 558 A.2d

1175 (D.C. 1989), for the proposition that because "neither Ms. Quarles nor Ms. Rogers was
employed in the Didtrict of Columbia during the one year period prior to tharr initiating the present
lawsuit, thereis no basis for aclam under Didtrict of Columbialaw." Defs! DCHRA Mat. at 3.
Specificdly, defendants rely on footnote 8 of the Matthews opinion where the court stated, in dicta, that
it "assume[d], without deciding, that the Didrict of Columbia Human Rights Act does not gpply to acts
occurring outsde the Digtrict." 558 A.2d at 1180 n.8 (citations omitted). However, further andysis of
the Matthews case actudly supports the plaintiffs postions.

In Matthews, the plaintiff had been employed by a Didtrict of Columbia corporation that had its
principa place of busnessin Maryland. 1d. a 1177. Matthews aleged in count one of her complaint
that she was the victim of "unlawful discrimination based on her age and sex in violation of the Human
RightsAct." 1d. The defendants filed amotion to dismiss count one of Matthews complaint pursuant
to Disgtrict of Columbia Superior Court Rule of Civil Procedure 12(b)(1),*® arguing that the court did
not have subject matter jurisdiction over Matthews DCHRA claims because, as stated in affidavits of
the company's personnd, the "substantid part” of the company's business was in Maryland and "its
activitiesin the Didrict of Columbiawere limited.” 1d. at 1178. In addition, the Matthews defendants

maintained that the plaintiff's "employment contracts were negotiated, executed, and subgtantialy

*ThisRuleisthelocal equivalent of federal rule 12(b)(1).
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performed in Maryland and that Matthews was assigned to work in Maryland, where her supervisors,
her personnel records and her business phone were al located.” 1d. In opposition, Matthews
submitted her own affidavit in which she stated that, contrary to the defendants assertions, the company
performed a subgtantia amount of their work in the Didtrict, that "between forty and sixty percent of her
work was performed in the Didtrict . . . [,]the terms of her employment were substantidly negotiated
within the Didrict and thet some of the acts of aleged discrimination occurred in the Digtrict.” 1d. The
Didtrict of Columbiatrid court in Matthews granted the employer's motion to dismiss the complaint,
holding that "because Matthews "actud place of employment was a dl timesin Maryland, there was
not a sufficient nexus between Matthews and the Didtrict of Columbiato permit the court to entertain an
action under the Human Rights Act." 1d.'®

The Digtrict of Columbia Court of Apped s reversed the ruling of thetria court. The court rejected

thetrid court'sinterpretation of Honig v. Didrict of Columbia Office of Humen Rights, 388 A.2d 887

(D.C. 1978) as "requiring persons who sue under the [Didrict of Columbig] Human Rights Act to have
aaufficient nexus with the Didtrict in order to provide a Digtrict of Columbia court with jurisdiction . . "
Id. at 1181. The court stated that "[t]he purpose of the Human Rights Act is 'to secure an end in the

Didrict of Columbia to discrimination for any reason other than that of individud merit. . ." Id. at 1180

(citing statute) (emphasisin origind). Therefore, the court concluded that:

[i]f the events alleged in Maithews complaint occurred
in the Digtrict of Columbia, they are subject to scrutiny
under [the Act] regardless of whether her 'actud place of
employment’ was in Maryland, the Didtrict or both. Thus,

®Thetrial court in Matthews dismissed the remaining counts of the complaint on the ground of forum non
conveniens. 588 A.2d at 1178.
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the criticd factud issue bearing on jurisdiction is whether
these events took place in the Didlrict. . . . Matthews affidavit
says that some of them did, but [defendants] affidavits do not
address this question.

1d. (emphasis added). The Matthews court therefore remanded the case to the tria court for
recongderation of its dismissal of the complaint "in light of [its] holding that subject-matter jurisdiction
exists under count one" |d. at 1182.

Theruling in Matthews establishes that the most important factor in determining whether a court has
subject matter jurisdiction over aclam filed pursuant to the DCHRA is not whether the plaintiff was
actudly employed in the Didtrict of Columbia but whether the alleged discriminatory acts occurred in
the Didrict. Seeid. at 1180 ("Mogt sgnificantly, [plaintiff Matthews]| aleges that some of the acts of
sex discrimination aleged in the complaint occurred in the Didrict of Columbia™).

Inthis case, in light of the facts and Ms. Quarles dlegations, the Court concludesthereisa
sufficient basisfor Ms. Quarles to sustain her clam under the DCHRA. Firg, Ms. Quarles afidavit
alegesthat she gpplied for and was denied a position at the defendants Washington, DC property.
Defs!' Title VII Mot. Ex. A. Second, in the EEOC complaint shefiled, Ms. Quarles states that the
employer who discriminated againgt her was the "Village at McLean Gardens [located at] 3401 38th
Street, N.W., Washington, DC 20016[,]" in addition to the defendants Boston, M assachusetts
location. See Defs!' Title VII Mot. Ex. A (Ms. Quarles Charge of Discrimination). Thus, according to
Ms. Quarles dlegations, she was discriminated against by the defendants decision not to hire her for a
position in the Digtrict of Columbia and therefore, contrary to defendants assertions, discrimination

occurred in the Didrict of Columbia. See Martin v. Holiday Universd Inc., No. Civ.A. 90-1188, 1990
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WL 209266, a *4 (D. Md. Oct. 3, 1990) (denying defendants motion to dismiss plaintiffs DCHRA
clamson the basis of defendants arguments that plaintiffs had not been hired, employed or
discriminated againgt in the Didrict of Columbia  The court, reying on Matthews, held that "each
plantiff dlegesthat he or she was discriminated againg by the refusdl to hire, trandfer or promote them
into facilities located in the Didtrict of Columbia. . . . The fact that defendants made the discriminatory
decisons outsde of Washington, D.C., and that the plaintiffs gpplied for employment outsde of
Washington, D.C., will not shield defendants from ligbility. . . . The discriminatory act in this case
condsted of not transferring or hiring plaintiffsin or to the Didrict of Columbiafacilities) (citing Green

v. Kinney Shoe Corp., 704 F. Supp. 259, 260 (D.D.C. 1988)); Green, 704 F. Supp. at 260 (denying

defendants motion for summary judgment on plaintiff's DCHRA dams where plaintiff goplied in
Maryland for apodtion in the Digrict of Columbia and the decison not to hire him was made in
Maryland. "The broad language of the [Human Rights] Act leads the Court to underdand that . . . [it]
was intended to cover al discrimination concerning jobs located in the Didtrict of Columbia, evenif the
goplication and decison to discriminate were made outsde the Didtrict. . . . Two of the jobs at issuein
the ingtant case.. . . were clearly jobs to be performed primarily, if not exclusvely, in the Digtrict of

Columbia). Asthe purpose of the DCHRA is"to secure an end in the Didrict of Columbia to

discrimination for any reason other than that of individua merit . . .[|]" D.C. Code § 2.1401.01, the
Court cannot conclude that it is without subject matter jurisdiction in this case where plaintiff damsto
have applied for and been denied a position in the Digtrict of Columbia based on proscribed
discrimination.

However, regarding the satute of limitations chalenge to Ms. Quarles DCHRA clams, she states
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in her affidavit that she learned in July 2001 that a white employee was given the postion she had
gpplied for and the defendants do not refute this statement. If, in fact, it is proven that Ms. Quarles
alegedly learned about the pogition being given to a white employee on a date earlier than July 28,
2001, then it is possble that her complaint wasfiled untimely under the DCHRA. Therefore, because
the Court has "an affirmative obligation to ensure that it is acting within the scope of itsjurisdictiond
authority[,]" Fowler, 122 F. Supp. 2d at 40, the Court declines to definitively rule at thistime on
defendants motion to dismiss plaintiff Quarles DCHRA claims pending limited discovery being
conducted concerning when she learned that a white employee was purportedly given the position she
sought.

Similarly, the Court must defer its ruling regarding the dlams of plaintiff Rogers, dbelt for adifferent
reason. Plantiffs have not submitted an affidavit from Ms. Rogers that confirmsthat, smilar to Ms.
Quarles, she gpplied for a pogtion at the defendants Digtrict of Columbia property and was denied the
pogition for adiscriminatory reason. In fact, in her EEOC complaint, Ms. Rogers listed the defendants
"Windsor-Hunter's Woods Apts. [property], [located at] 7438 Tack Room Drive, Mechanicsville,
[Virginia]" asthe sole discriminating employer. Defs' Title VII Mot. Ex. C (Charge of Discrimination
filed by Tammy E. Rogers). Although plaintiff Rogers states in her EEOC complaint that she gpplied
for the position of "Senior Property Manager,” the only alegation that this position was located in the
Didrrict of Columbiais made in plaintiffs oppogtion to defendants motion to dismiss plaintiffs DCHRA
clams, which the Court concludes isinadequate proof that it can exercise subject matter jurisdiction
over plaintiff Rogers DCHRA claim, especidly where her EEOC complaint supports defendants

argument that no discrimination againgt Ms. Rogers occurred in the Didrict of Columbia. See Prakash
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v. American Univ., 727 F.2d 1174, 1179-80 (D.C. Cir. 1984) (remanding the issue of whether the

digtrict court had subject matter jurisdiction over plaintiff's clams where the digtrict court had
determined "smply on the paper record beforeit,” that there was not diversity of citizenship between
the parties. "When subject matter jurisdiction is questioned, the court must, of course, satisfy itsdf of its
authority to hear the case, and in so doing, it may resolve factud disputes. The court has consderable
latitude in devising the procedures it will follow to ferret out the facts pertinent to jurisdiction, and
normaly it may rely upon written or ord evidence. The court must, however, afford the nonmoving
party ‘an ample opportunity to secure and present evidence relevant to the existence of jurisdiction.™)

(citations omitted); see aso Grand Lodge of the Fraterna Order of Police v. Asheroft, 185 F. Supp.

2d 9, 13 (D.D.C. 2001) ("Because subject matter jurisdiction focuses on the court's power to hear the
plantiff's dams, a Rule 12(b)(1) motion imposes on the court an affirmative obligation to ensure thet it
is acting within the scope of itsjurisdictiona authority.") (citation omitted). Therefore, the Court will
defer ruling on the issue of whether plaintiff Roger's DCHRA claims should be dismissed or transferred
S0 that the parties may conduct limited discovery on the issue of whether Ms. Rogers was dlegedly
discriminated againg in the Didrict of Columbia and an evidentiary hearing can be conducted on this
issue, if ahearing becomes necessary. See Matthews, 558 A.2d at 1180 ('In some cases.. . . acourt
may be required to provide a plaintiff with ahearing on the issue of jurisdiction, especidly if the
evidence presented in the affidavitsis not sufficient, or if ‘the facts are complicated and testimony would
be hdpful.") (citations omitted).

An order congstent with the Court's ruling accompanies this Memorandum Opinion.

SO ORDERED on this 10" day of March, 2003.
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REGGIE B. WALTON
United States Digtrict Judge
Copiesto:

Clayborne Edwin Chavers, S.
The Watergate Office Building
2600 Virginia Avenue, NW
Washington, DC 20037

David Peter Blackwood

Selzer, Gurvitch Rabin & Obecny, Chartered
4416 East West Highway

Bethesda, MD 20814-4568
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
MS. SHEILA QUARLES, et al., )
)
Plaintff, )
)
V. ) Civil Action No. 02-1303 (RBW)

)
GENERAL INVESTMENT & )
DEVELOPMENT CO,, et al., )
)
Defendants. )
)

ORDER

For the reasons set forth in the Memorandum Opinion that accompanies this Order, it is on this 10
day of March, 2003, hereby

ORDERED that aruling on defendants Motion to Dismiss Class Action Claims [#9] is deferred.
It is further

ORDERED limited discovery shdl commence on March 4, 2003, and conclude by May 2, 2003.
Discovery a thistime shal be limited to plaintiffs class action dlegations, the Title VII and DCHRA
damsof plantiff Rogers, and the DCHRA dams of plaintiff Quarles. Itisfurther

ORDERED that plaintiff shal file amotion for class certification by May 30, 2003; defendants
opposition, if any, must be filed by June 27, 2003; and plaintiffs reply, if any, must befiled by July

11,2003.% Itisfurther

These are also the dates by which the parties must file any pleadings regarding plaintiffs motion to amend
(continued...)



ORDERED that defendants Motion to Dismiss Title VII Clamsfor Lack of Venue [#7] isdenied
in part and deferred in part; the motion is denied regarding the claims of plaintiff Quarles and is deferred
regarding the daims of plaintiffs Thomas, Rogers, and Bdlamy. It is further

ORDERED that defendants Motion to Dismiss Counts |, 11, V and VI Rdating to Title VI
Clams [#6] of plaintiff Quarlesis denied and aruling on whether plaintiffs Thomas, Rogers and
Bdlamy's Title VII damswill be either dismissed or trandferred will be deferred until aruling on the
plaintiffs class certification request is rendered. It isfurther

ORDERED that aruling on defendants Motion to Dismiss Claims Based on Didtrict of Columbia
Human Rights Act [#8] is deferred; a decision on this motion will be issued after the parties file
supplemental pleadings addressing the issues raised in the Court's Memorandum Opinion.? It isfurther

ORDERED that afurther status conference shall be held on September 19, 2003, at 9:00 am.

SO ORDERED on this 10" day of March, 2003.

REGGIE B. WALTON
United States Didtrict Judge

Copiesto:

Clayborne Edwin Chavers, S.

The Watergate Office Building

2600 Virginia Avenue, NW

Washington, DC 20037

David Peter Blackwood

Selzer, Gurvitch Rabin & Obecny, Chartered

4416 East West Highway
Bethesda, MD 20814-4568

%(....continued)
the complaint, if such amotion isfiled.

2The same dates by which the parties must file any pleadings regarding plaintiffs motion to amend the
complaint apply to the filing of these supplemental pleadings.



