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DEVELOPMENT CORPORATI ON, et al.
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MEMORANDUM OPINION

Thi s menor andum addr esses the second group of
di spositive notions to be considered in this action brought by
victins and representatives of victins of the terrorist attacks
of Septenber 11, 2001. My opinion on the first group of notions

is reported as Burnett v. Al Baraka Invest. & Devel. Corp., 274

F. Supp.2d 86 (D.D.C. 2003) ("Burnett 1"). The notions now before
me, filed by Prince Turki Al-Faisal bin Abdul aziz Al -Saud
("Prince Turki") and Prince Sultan bin Abdul aziz Al -Saud ("Prince

Sultan"), seek dism ssal on grounds, inter alia, of |lack of

subject matter jurisdiction and | ack of personal jurisdiction.
The notions have been fully briefed. Oal argunment was presented
on Cctober 17, 2003.

It is undisputed that, at all tinmes relevant to this
action, Prince Turki was the Director of Saudi Arabia's

Departnment of General Intelligence ("DA" or "lstakhbarat").?

Prince Turki is now Anbassador of Saudi Arabia to the
Uni ted Ki ngdom



It is also undisputed that, at all tines relevant to this
| awsuit, Prince Sultan was Saudi Arabia's third-ranking
government official. He was -- and is -- mnister of defense and
avi ation, inspector general of the arnmed forces, chairmn ex-
of ficio of Saudi Arabian Airlines, chairman of the Suprene
Council for Islamc Affairs ("Suprenme Council"), and head of the
Special Committee of the Council of Mnisters (“Special
Comm ttee”). The Suprene Council carries out the foreign
policies of Saudi Arabia as they relate to Islamc Affairs
conduct ed abroad, including nmaking recommendations to the Counci
of Mnisters about requests for assistance fromlslamc
organi zati ons based outside of Saudi Arabia. The Speci al
Comm ttee exercises discretion over disbursenents, which have
i ncluded grants to Islam c charitable organizations, in
furtherance of the national and foreign policy of Saudi Arabi a,
as determ ned by the Council of Mnisters.
The Third Amended Conplaint (“3AC') nakes the follow ng
all egations as to Prince Turki:
o that "OGsama bin Laden offered [him the
engi neering equi prent available fromhis

famly's construction conpany and suggest ed
bol stering Saudi forces with Saudi mlitants

who he was willing to recruit.” Conpl aint,
at 11 340-41

o that, as head of DA, he "was in a position
to know the threat posed by bin Laden, al
Qaeda, the Taliban.™ 1d., at 9 343.



that he “had an ongoing relationship with
Gsama bin Laden fromthe tine they first net
in |Islamabad, Pakistan,” and personally net
with bin Laden “at |east five tinmes . :
during the md-eighties to md-nineties.”
Id., at 11 341, 344.

that, in 1995, while under his direction,
| st akhbarat “decided to give massive
financial and material support to the
Taliban.” |d., at 9§ 344.

that he is “inplicate[d] . . . as the
facilitator of [noney transfers from wealthy
Saudi s] in support of the Taliban, al Qaeda,
and international terrorisn and that

“I stakhbarat served as a facilitator of Osama
bin Laden’s network of charities,

foundati ons, and other funding sources.”

Id., at 11 346, 350.

that, in July 1998, he attended a neeting in
Kandahar, Afghani stan, which led to an
agreenent that “Osanma bin Laden and his

foll owers would not use the infrastructure in
Af ghani stan to subvert the royal famlies
control of Saudi governnent and in return,

t he Saudi s woul d nake sure that no denmands
for the extradition of terrorist individuals,
such as Osama bin Laden, and/or for the
closure of terrorist facilities and canps.”
And that, "[a]fter the nmeeting, 400 new pick-
up trucks arrived in Kandahar for the
Tal i ban, still bearing Dubai license plates.”
Id., at 7 344, 348.

that, in 1998 and 1999, he net with the
Tal i ban, and that he “prom sed to provide oi
and generous financial assistance” to the
Taliban." |d.

that he "was instrunental in arranging a
nmeeti ng i n Kandahar between Iraqi senior
intelligence operative [sic], the Anbassador
to Turkey Faruq al-H jazi, and Gsama bin
Laden, in Decenber of 1998." 1d., at § 349.



that he is "inplicated" in the funneling of
nmoney "from the Saudi-based conpany, Mishayt
for Trading Establishnent . . . through
Spani sh corporations to entities and

i ndi vi dual s known to be associated with the
al Qaeda terrorist organization in Europe."
Id., at 17 345, 376.

As to Prince Sultan, the 3AC all eges:

that he net with "Osama bin Laden[, who]

of fered the engi neering equi pnment avail abl e
fromhis famly's construction conpany and
suggested bol stering Saudi forces wth Saudi
mlitants who he was willing to recruit."”
Id., at ¥ 340.

that he “took radical stands agai nst western
countries and publically supported and funded
several Islamc charities that were
sponsoring Gsanma bin Laden and al Qaeda
operations,” including the International
Islam c Relief Organization (“I1RO), the
MuslimWbrld League (“MAL"), the World
Assenbly of Miuslim Youth (“WAMY”) and Al -

Har amai n | sl anm ¢ Foundation (“Al -Haranmain”).
Id., at § 353.

that he "has been involved in the sponsorship
of international terrorismthrough the I1RO
and ot her Saudi-funded charities." 1d., at
354.

that "[a] Saudi enbassy press rel ease
announced in April 2001 that 'Prince Sultan
affirnms [the] Kingdom s Support' for the

Pal estinian Intifada, to the tune of $40
mllion already disbursed to '"the famlies of
those martyred' and other 'worthies.'" 1d.,
at T 355.

t hat, having know edge of “the role of Saudi
charitable entities . . . in financing the al
Qaeda terrorist organization,” he “personally
funded [the Islamic charities identified in |
353]” with donations amobunting to at |east

$6, 000, 000. 1d., at 1T 358-59.



o that, "[s]ince the RO s creation in 1978,
[he] participated by donations and various
gifts to the charity. In 1994 al one, he
donat ed $266,652 to the [IIRO. Since 1994,
t he amount funneled by [him] into IIROis
reported to be $2,399,868. [His] role in
directly contributing to and in the oversight
of I'l RO evidences his material sponsorship,
ai di ng and abetting of international
terrorism [He] maintains close relations
with the 11RO organi zati on headquarters and
knew or shoul d have known these assets were
being diverted to al Qaeda." Id., at ¥ 360.

o that "[he] is also a |arge financial
contributor of the [MAL]. [He] donated
during a television fundraising canpaign for
MAL: The total collection nade as a result of
t he tel evision canpai gn was SR 45, 000, 000,
with the Emr of Riyadh, Prince Sultan
donating a mllion Saudi Riyals ($533,304)."

Id., at ¥ 361.
° that "[he] is also a regular donator to the
[WVAMY]. . . . WAMY has been officially

identified as a 'suspected terrorist

organi zation' by the FBI since 1996 and has
been the subject of nunmerous governnent al
investigations for terrorist activities."
Id., at 9§ 362.

° that, "[a]t best, [he] was grossly negligent
in the oversight and adm ni stration of
charitabl e funds, knowi ng they woul d be used
to sponsor international terrorism but
turning a blind eye. At worst, [he] directly
ai ded and abetted and materially sponsored al
Qaeda and international terrorism" 1d., at
1 363.

I. SUBJECT MATTER JURISDICTION
Prince Turki and Prince Sultan assert foreign sovereign
immunity and argue in their notions that the Forei gn Sovereign

I munities Act of 1976, 28 U.S.C. § 1602 et seq. ("FSIA"), does



not overcone that imunity. The FSIA -- in effect a series of
exceptions to a general rule of imunity for foreign

sovereigns -- confers original jurisdiction in district courts
over clainms for relief "with respect to which the foreign state
is not entitled to inmunity under [the FSIA] or under any
applicable international agreenment.” 28 U S.C. 8§ 1330(a); see

Argenti ne Republic v. Anerada Hess Shipping Corp., 488 U S. 428,

439 (1989) ("The FSI A provides the sole basis for obtaining
jurisdiction over a foreign state in federal court.”). "The FSIA
"must be applied by the district courts in every action against a
forei gn sovereign, since subject-matter jurisdiction in any such
action depends on the existence of one of the specified
exceptions to foreign sovereign imunity.'" 1d. at 434-35

(quoting Verlinden B.V. v. Cent. Bank of Nigeria, 461 U S. 480,

493 (1983)).°
| ndi vi dual office holders can enjoy foreign sovereign

imunity, see El-Fadl v. Cent. Bank of Jordan, 75 F.3d 668, 671

(D.C. Gr. 1996), but “not . . . for acts that are not commtted

in an official capacity.” Jungquist v. Sheikh Sultan Bin Khalifa

’The FSI A confers jurisdiction over non-jury actions, but it
is not grounds for dism ssal that the clains against Prince Turk
and Prince Sultan are joined with jury-triable clains against
ot her defendants. See generally In re Air Crash Disaster Near
Roselawn, Ind. on Oct. 31, 1994, 96 F.3d 932, 947 (7th Gr.
1996); Engle v. Mecke, 24 F.3d 133, 135 (10th Cir. 1994); G oup
Health Inc. v. Blue Cross Ass'n, 793 F. 2d 491, 498 (2d Gr.
1986) .




Al__Nahyan, 115 F. 3d 1020, 1027 (D.C. Cir. 1997). |In their
separate notions, Prince Turki and Prince Sultan (i) assert that
the all egations against themrelate only to actions taken in
their official capacities, and (ii) argue that the clains agai nst
themdo not fit within any of the FSIA's exceptions to the
general rule of immunity.

“CGenerally, in entertaining a notion to dismss, the
district court nust accept the allegations of the conplaint as
true, and construe all inferences in the plaintiff's favor." 1d.

at 1027 (citing Forenost-MKesson, Inc. v. Islam c Republic of

Iran, 905 F.2d 438, 440 n. 3 (D.C. Cr. 1990)). However,

"[w here the notion to dismss is based on a claimof foreign
sovereign imunity, which provides protection fromsuit and not
nmerely a defense to liability, . . . the court nust engage in
sufficient pretrial factual and | egal determ nations to satisfy
itself of its authority to hear the case before trial." 1d. at
1027-28 (citation and internal quotation marks omtted). The
district court rmust "go beyond the pl eadi ngs and resol ve any

di sputed issues of fact the resolution of which is necessary to a

ruling upon the notion to dismss." Phoenix Consulting Inc. v.

Republic of Angola, 216 F.3d 36, 40 (D.C. Cr. 2000).

A. OFFICIAL CAPACITY
Where there is a dispute about whether an individual

was acting in an official capacity, “the relevant inquiry .



focuses on the nature of the individual’s alleged actions, rather
than the all eged notives underlying them” Jungquist, 115 F.3d
at 1028. And, if there was a convergence between official duties
and personal interest, “[s]uch a circunstance does not serve to
nmake [the] action any |ess an action of [a] sovereign.” Chuidian

v. Philippine Nat. Bank, 912 F.2d 1095, 1107 (9th C r. 1990).

Prince Turki and Prince Sultan vigorously dispute the
accuracy of the allegations against them For purposes of their
noti ons, however, they assert that, whatever their actions, they
were perforned in their official capacities. Prince Turk
mai ntai ns that any acts he nay have done with respect to the
Tal i ban were consistent with his duties as the Director of
| stakhbarat. Prince Sultan maintains that his role in providing
financial assistance to the International Islamc Relief
Organi zation, the MuslimWrld League, the Wrld Assenbly of
Muslim Youth or Al -Haramain |Islamc Foundation, was official, in
his capacity either as Chairman of the Suprene Council, or as
head of the Special Conmmttee.

1. Pri nce TurKki

Prince Turki has submtted several docunents to support
his position. One is his own declaration. In it, he states that
“ITa]ll of [his] interactions with Osama bin Laden, Al-Qaeda, and
the Taliban were in [his] official capacity as Director of the

DA@.” Prince Turki Decl., at § 5. He states that Saudi Arabia



“provided no [direct] aid to the Taliban” and that, in June 1998,
he net with Taliban | eader Mullah Orar in Kandahar “to convey an
of ficial Saudi request to extradite Csama bin Laden to Saudi
Arabia for trial.” 1d., at Y 8, 11. He states that in

Sept enber 1998, “when [he] returned to Kandahar for another
meeting with Mullah Orar to pursue Osama bin Laden’s extradition,
Mul I ah Orar spoke to [hin] abusively and declared that the
Tal i ban woul d not extradite Osama bin Laden, whom Mul | ah Orar
praised,” id., at § 12; and that, as a result of Qmar’s refusal
to extradite bin Laden, “[he] recommended that Saudi Arabia
wthdraw its representative from Kabul and suspend di plomatic
relations with the Taliban Governnment, which Saudi Arabia did in
Septenber 1998,” id., at § 13.

In response to the allegation that he or |stakhbarat
was a “facilitator” of noney transfers or provided materi al
resources to al Qaeda, bin Laden, or the Taliban, Prince Turk
declares that, “[a]t no time during the period in question did
[he] or the D@ know ngly transfer funds or facilitate the
transfer of funds, either directly or indirectly, to OCsama bin
Laden or Al-Qaeda.” 1d., at T 14. He also states that
“In]either [he] nor, to [his] know edge, anyone else in the Saudi
government ever reached any agreenent with any representatives of
Gsama bin Laden or Al -Qaeda regarding the extradition of

terrorists . . . [or] offered material assistance to



representatives of Osama bin Laden or Al -Qaeda in exchange for
not attacking Saudi Arabia. Neither [he] nor, to [his]
know edge, anyone else in the Saudi governnent ever pronised to
provide oil and financial assistance to the Taliban. Neither
[ he] nor, to [his] know edge, anyone else in the Saudi government
ever arranged for 400 pick-up trucks to be delivered to Kandahar
for the benefit of the Taliban.” 1d., at § 16.

Prince Turki has also submtted a transcript of an
Decenber 10, 2001, interview he conducted with ABC News:
Ni ghtline. During the interview, an ABC News tape of Osana bin
Laden was played. According to the transcript, upon |earning of
Prince Turki’s mssion to Kandahar to secure his extradition, bin
Laden stated: “He returned enpty-handed. He | ooked ashaned, as
if he had conme at the request of the American government. It’s
none of the business of the Saudi regine to cone and ask for
handi ng over OGsama bin Laden.”™ Tr., N ghtline (ABC television
br oadcast, Decenber 10, 2001).

The plaintiffs contend that "[n]Jothing in [their]
al l egation [about Prince] Turki's role as facilitator related in
any way to his position in the Saudi governnent," Response, at
15, but they have made no showi ng that any of Prince Turki's
al | eged actions were taken other than in his official capacity.
The absence of such a show ng conpels the conclusion that the

al | egations against Prince Turki only relate to actions he took



in his official capacity. Further, because the plaintiffs
suggestions of individual activity are only conclusory, | wll
not grant plaintiffs’ request for jurisdictional discovery.
Under these circunstances, “discovery would ‘frustrate the
significance and benefit of entitlenent to imunity fromsuit.’”

El -Fadl, 75 F.3d at 671 (quoting Forenost-MKesson, 905 F.2d at

449) .

2. Pri nce Sultan

Prince Sultan has also filed docunents in support of
hi s subm ssion, including declarations by financial officers of
the 11RO, the MAL, the WAMY, and Al -Haramain to the effect that
donations to their organi zations were received from Saudi funds
on behal f of Saudi Arabia, but not fromor on behalf of Prince
Sultan personally. See Sal eh Abdullah Al Saykhan Decl., at 1Y 3-
4, Ali Muhamad Al -Kanmal Decl., at 1 C, Miutaz Sal eh Abu Unuqg
Decl., at § 4; Khalid Eid Al -Dhahiri Decl., at Y 3-4. These
affidavits have limted probative val ue, |acking proper
foundations to establish that the affiants could have known the
actual source of the nonies they received, and not having been
subj ected to cross-exam nation. The value of the plaintiffs
showi ng that Prince Sultan did give noney to these organizations
in his personal capacity, however, is no greater: Saudi press
agency rel eases (the proper translations of which are in dispute)

referring to Prince Sultan's contributions as personal; a My 3,



2003 d obal News Wre discussing the selection of Prince Sultan
for the Shei kh Rashid Humanitarian Personality of the Year Award
in honor of his contributions to charity, and a January 21, 1999
Ai n- Al - Yageen article stating that “Prince Sultan . . . donated
half a mllion riyals to the [IIRO in the Kingdom of Saudi
Arabia [and that t]his donation was the second instal ment of the
generous annual donation of one mllion riyals which H's Royal
Hi ghness the Prince gives to the organi[z]ation.”

The record does not support a clear resolution of the
di sputed i ssue of fact necessary to a ruling on the notion to
dismss the clains plaintiffs have nmade against Prince Sultan in

hi s personal capacity, see Phoenix Consulting, supra. To the

extent Prince Sultan was acting in his official capacity when he
made or approved donations to the 1RO the WM, the WAMY and Al -
Har amai n, however, he is entitled to immnity -- unless one or
nore of the exceptions to the FSIA applies.
B. EXCEPTIONS TO IMMUNITY

When exceptions to the FSIA are invoked -- here
plaintiffs rely upon the “commercial activities” exception, 28
U S C 8§ 1605(a)(2), and the “nonconmmercial tort” exception, 28

U S.C. 8§ 1605(a)(5)® — it is the defendants' burden to prove

The Princes also say that the 3AC i nvokes the “state-
sponsored terrorisni exception, 28 U S.C. 8§ 1605(a)(7). However,
"only a defendant that has been specifically designated by the
State Departnent as a 'state sponsor of terrorism is subject to
the loss of its sovereign imunity” under this exception. Bettis

- 12 -



them i napplicable. Phoenix Consulting, supra. To sustain that

burden, “the defendant may chal |l enge either the | egal sufficiency
or the factual underpinning of an exception.” 1d. As the Court
of Appeal s has expl ai ned:

| f the defendant chall enges only the | egal sufficiency
of the plaintiff’'s jurisdictional allegations, then the
district court should take the plaintiff’s factual

al l egations as true and determ ne whether they bring
the case within any of the exceptions to imunity

i nvoked by the plaintiff. In sonme cases, however, the
notion to dismss will present a dispute over the
factual basis of the court's subject matter
jurisdiction under the FSIA that is, either contest a
jurisdictional fact alleged by the plaintiff, or raise
a m xed question of law and fact. Wen the defendant
has thus chall enged the factual basis of the court’s
jurisdiction, the court nmay not deny the notion to
dism ss nerely by assuming the truth of the facts

all eged by the plaintiff and disputed by the defendant.
| nstead, the court nust go beyond the pl eadi ngs and
resol ve any disputed issues of fact the resolution of
which is necessary to a ruling upon a notion to

di sm ss.

Id. at 40 (internal citations omtted).

1. 8 1605(a)(2) commercial activity exception

The “commercial activity” exception is invoked only
with respect to Prince Sultan and is readily disposed of. Under
this exception, foreign states are not imune in any case

in which the action is based upon a commercial activity

carried on in the United States by the foreign state;
or upon an act perforned in the United States in

V. Islamc Republic of Iran, 315 F. 3d 325, 329 (D.C. G r. 2003)
(citation omtted). It is undisputed that the Kingdom of Saudi
Arabi a had not been designated a “state sponsor of terrorisni on
Septenber 11, 2001. The state-sponsored terrorismexception is
i nappl i cabl e.

- 13 -



connection wwth a cormmercial activity of the foreign
state el sewhere; or upon an act outside the territory
of the United States in connection with a comerci al
activity of the foreign state el sewhere and that act
causes a direct effect in the United States.

28 U.S.C. 8§ 1605(a)(2). "Crucial to each of the three clauses of
[8] 1605(a)(2) is the phrase 'commercial activity.'" Tex.

Trading & MIling Corp. v. Fed. Republic of N geria, 647 F.2d

300, 307 (2d Gir. 1981). "Commercial activity" is defined by the
FSI A as:
either a regular course of commercial conduct or a
particul ar commercial transaction or act. The
commercial character of an activity shall be determ ned
by reference to the nature of the course of conduct or
particul ar transaction or act, rather than by reference
to its purpose.
28 U.S.C. 8 1603(d). The issue, then, is "whether the particular
actions that the foreign state perforns (whatever the notive
behind them are the type of actions by which a private party

engages in trade and traffic or conmerce.” Saudi Arabia v.

Nel son, 507 U.S. 349, 360-61 (1993) (quoting Republic of

Argentina v. Wltover, Inc., 504 U S. 607, 614 (1999) (internal

gquotation marks omtted; enphasis in original)).

Adm ttedly, this standard is open to nore than one
i nterpretation, depending on how one broadly the court defines
the type of action allegedly engaged in by Prince Sultan. See

Segni_v. Commercial Ofice of Spain, 835 F.2d 160, 166 (7th Cr

1987) (quoting HR REP. No. 94-1487, at 16 (1976), reprinted in

1976 U.S.C.C. A N 6604, 6615 ("It has seenmed unwi se to attenpt an

- 14 -



excessively precise definition of [commercial activity], even if
that were practicable."). Here, the plaintiffs have encouraged a
very broad definition. They argue that the 11RO the WW, the
WAMY, and Al -Haranmain participated in commercial activity either
by "providing charitable services or engaging in terrorist
activities." Menorandum of Law in Opposition to Mdttion of Prince
Sultan to Dismss the Clainms Against Hm at 26. They say that

t hese organi zati ons (each of thema defendant in this action),
financed al Qaeda's "purchasing [of] equipnent, renting [of]
property, [and] manufacturing [of] bonbs" and that Prince
Sultan's contributions were "'in connection' with this commerci al
activity." 1d. They also encourage the Court to find that these
contributions had the "direct effect” in the United States of
causi ng the Septenber 11 attacks, by finding that the attacks
coul d not have been carried out w thout Saudi funding and that
the very purpose of the funding was to carry out that type of
attack. 1d., at 27.

The act of contributing to a foundation is not within
our ordinary understanding of "trade and traffic or comrerce,”
nor, apparently, was it within the contenplation of the Congress
that enacted the FSIA in 1976:

As the definition [of "commercial activity"]
i ndi cates, the fact that goods or services to be
procured through a contract are to be used for a public
purpose is irrelevant; it is the essentially comrerci al

nature of an activity or transaction that is critical.
Thus, a contract by a foreign governnment to buy

- 15 -



provi sions or equipnent for its arnmed forces or to
construct a governnent building constitutes a
comercial activity. The sanme would be true of a
contract to nake repairs on an enbassy building. Such
contracts shoul d be considered to be conmerci al
contracts, even if their ultinmate object is to further
a public function.

By contrast, a foreign state's nere
participation in a foreign assistance program
adm ni stered by the Agency for International
Devel opnent (AID) is an activity whose essential nature
I's public or governnental, and it would not itself
constitute a comercial activity. . . . However, a
transaction to obtain goods or services fromprivate
parties would not |ose its otherw se comerci al
character because it was entered into in connection
with an Al D program

H R REP. No. 94-1487, at 16, reprinted in 1976 U. S.C.C. A N at

6615.
Granted that "the primary purpose of the Act is to
‘restrict' the imunity of a foreign state to suits involving a

foreign state's public acts,” Tex. Trading, 647 F.2d at 308, it

i's neverthel ess too nuch of a stretch to find the allegations
agai nst Prince Sultan "connect[ed] to" comrercial activity.

2. 8 1605(a)(5) noncommercial tort exception

Plaintiffs' invocation of the “noncommercial tort”
exception requires a deeper analysis. Section 1605(a)(5)
provides in relevant part that:

(a) A foreign state shall not be inmune fromthe
jurisdiction of courts of the United States
or of the States in any case--

(5) . . . in which noney danages are sought agai nst
a foreign state for personal injury or death, or damage
to or loss of property, occurring in the United States
and caused by the tortious act or om ssion of that
foreign state or of any official or enployee of that

- 16 -



foreign state while acting wwthin the scope of his
of fice or enpl oynent

28 U.S.C. 8§ 1605(a)(5). Subsection A then provides an exception
to this exception

[ Section (a)(5)] shall not apply to . . . any claim

based upon the exercise or performance or the failure

to exercise or performa discretionary function

regardl ess of whether the discretion be abused .
28 U.S.C. § 1605(a)(5)(A).

Prince Turki and Prince Sultan argue that plaintiffs
cannot possibly establish the causal |inks that would be
necessary to bring the noncommercial tort exception into play.

In any event, they argue, the allegations of the 3AC describe the
exerci se of discretionary functions -- decisions by Prince Turki
as Director of DA, about how to protect the Saudi people from
terrorism and decisions by Prince Sultan, as Chairman of the
Suprene Council or head of the Special Commttee, as to which
organi zati ons shoul d be given governnent nonies in furtherance of

Saudi policies.

a. Noncommercial torts

The 3AC alleges that Prince Turki “served as a
facilitator of Osama bin Laden’s network of charities,
foundati ons, and other funding sources,” and that he “provide[d]
oil and generous financial assistance” to the Taliban. It also
al |l eges that |stakhbarat, while under Prince Turki's direction,
“decided to give massive financial and material support to the

Tal i ban.” The 3AC alleges that Prince Sultan "publicly supported
- 17 -



and funded several Islanmic charities that [he knew] were
sponsoring OGsana bin Laden and al Qaeda operations,” including
the 1RO, the MAL, the WAMY and Al -Haramain. In sinple terns,
these all egations anount to clains that Prince Turki and Prince
Sultan, acting in their official capacities, funded or provided
material resources to those who funded or provided materi al
resources to the terrorists who perpetrated the Septenber 11th
attacks.

The question is whether those clains can be made to fit

wi thin the noncomercial tort exception. The answer is, only if

it has been properly alleged that the plaintiffs' clainms are "for
personal injury or death . . . caused by the tortious act or
omssion of . . . any official . . . of [a] foreign state while

acting within the scope of his office."*
These notions do not present the occasion for a general
di squisition on the subject of causation, however. To repeat an

observation | nade in deciding the first round of dispositive

“Prince Turki and Prince Sultan al so argue that the words
"occurring in the United States" of 8 1605(a)(5) preclude the
cl ai s agai nst them under this exception because the entire tort
nmust have occurred in the United States, meaning both the
tortious conduct and the injury resulting fromthat conduct, and
all of their alleged actions took place in Saudi Arabia or

el sewhere. | disagree. “[T]he Foreign Sovereign Imunities Act,
: preserves immnity for tort clainms unless injury or death
occurs in the United States.” Tel-Oren v. Libyan Arab Republic,

726 F.2d 774, 775 (D.C. Cr. 1984) (Edwards, J., concurring;
enphasi s added); see also Letelier v. Republic of Chile, 488

F. Supp. 665, 665 (D.D.C. 1980). The deaths and injuries of which
the plaintiffs conplain "occurr[ed] in the United States."

- 18 -



notions in this case, it is still "too soon to attenpt a precise
formul ation of the | evel of know edge and intent or certainty of
causation that will be necessary to get plaintiffs' clains to a
jury,” Burnett |, 274 F.Supp.2d at 102. Such a precise
formulation is, in any case, not necessary to a decision on the
FSI A i ssue presented here. An attenuated chain of causation may
or may not suffice to require persons who cannot claimforeign
sovereign imunity to answer for the Septenmber 11 attacks, but,
in the context of notions to dismss clainms brought under the
FSIA | must "start fromthe settled proposition that the
subject-matter jurisdiction of the |ower federal courts is
determ ned by Congress 'in the exact degrees and character which

to Congress nmay seem proper for the public good. Aner ada Hess,

488 U. S. at 433 (quoting Cary v. Curtis, 44 U. S. (3 How. ) 236,

245 (1845)). And | ambound by Circuit precedent:

It has repeatedly been recognized that, although cast
in general terns, the "tortious act" exception was
designed primarily to renove immunity for cases arising
fromtraffic accidents. This is scarcely to say that
the exception applies only to traffic accidents;

rather, the point is that the legislative history
counsels that the exception should be narrowy
construed so as not to enconpass the farthest reaches
of common | aw.

MacArthur Area Citizens' Ass'n v. Republic of Peru, 809 F.2d 918,

921 (D.C. Gr. 1987) (internal citations omtted; enphasis
added) .
In the FSI A context, plaintiffs' allegations that

(1) Prince Turki or Prince Sultan funded (ii) those who funded
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(iii1) those who carried out the Septenber 11th attacks woul d
stretch the causation requirenent of the noncommercial tort
exception not only to "the farthest reaches of the common |aw, "
but perhaps beyond, to terra incognita. | find, accordingly, tha
t he noncomercial tort excepti

on afforded by 8§ 1605(a)(5) is not applicable.?®

*This conclusion is buttressed by the | anguage of another
FSI A exception, 8 1605(a)(7): “A foreign state shall not be
i mmune fromthe jurisdiction of courts of the United States .
in any case -- (7) . . . in which noney danages are sought
against a foreign state for personal injury or death that was
caused by an act of torture, extrajudicial killing, aircraft
sabot age, hostage taking, or the provision of material support or
resources . . . for such an act if such act or provision of
material support is engaged in by an official . . . of such
foreign state while acting wwthin the scope of his or her office

(emphasi s added)).

The noncomercial tort exception, 8§ 1605(a)(5), nakes no
mention of the "provision of material support.” A canon of
statutory construction holds that "where Congress includes
particul ar | anguage in one section of a statute but omts it in
anot her section of the sanme Act, it is generally presuned that
Congress acts intentionally and purposefully in the disparate
i nclusion or exclusion.” Russello v. United States, 464 U. S. 16,
23 (1983) (citations and internal quotation marks omtted); see
also, e.qg., AT&T Corp. v. F.C.C, 323 F.3d 1081, 1086 (D.C. Cir
2003). This nmethod of statutory construction "announces a
presunption, not a hard-and-fast rule,” New England Public
Communi cations Council, Inc. v. F.C.C., 334 F.3d 69, 76 (D.C
Cr. 2003), but it is a powerful presunption that both the
Suprene Court and the D.C. Circuit have applied to the FSIA s
exceptions. See Anerada Hess, 488 U. S. at 441 ("Congress
decision to use explicit |anguage in 8 1605(a)(2), and not to do
so in 8§ 1605(a)(5), indicates that the exception in 8§ 1605(a)(5)
covers only torts occurring within the territorial jurisdiction
of the United States."); Persinger v. Islanmc Republic of Iran,
729 F.2d 835, 843 (D.C. Cir. 1984) ("[A] conparison of the
nonconmerci al tort exception -- section 1605(a)(5). . . -- with
the comercial activity exception, section 1605(a)(2),
denonstrates that Congress intended the fornmer to be narrower
than the latter. . . . \When Congress uses explicit |anguage in
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b. Di scretionary function

My ruling that the 3AC does not bring the clains
agai nst Prince Turki and Prince Sultan within the “noncomrerci al
tort” exception makes it unnecessary to deci de whet her the
"di scretionary function" exception (to the exception) also
applies. In case a reviewing court should reject that ruling,
however, | will briefly state ny reasons for concluding that the
official acts plaintiffs ascribe to Prince Turki and Prince
Sultan are squarely covered by the “discretionary function”
| anguage of subsection A. Wre it not for the plaintiffs’

reliance upon Letelier v. Republic of Chile, 488 F. Supp. 665, 673

(D.D.C. 1980), and Liu v. Republic of China, 892 F.2d 1419 (9th

Cr. 1989), indeed, this conclusion wiuld be nearly self-evident:
Prince Turki, as director of intelligence, taking acts to protect
Saudi Arabia fromterrorism and Prince Sultan, as chairman of

t he Suprenme Council, naking reconmendations to the Council of

M ni sters about requests for assistance fromlslamc

or gani zati ons outside Saudi Arabia or, as head of the Speci al

one part of a statute to cover a particular situation and then

uses different |anguage in another part of the sane statute, a

strong inference arises that the two provisions do not nmean the
sanme thing.").

In this case, the allegations against Prince Turki and
Prince Sultan describe the "provision of material support or
resources,"” but the FSIA exception which recogni zes such acts, 8§
1605(a)(7), does not apply here, see, supra, n.3, and, by
application of the Russello presunption, the om ssion of
"provision of material support” from 8 1605(a)(5) should be
treated as intentional.
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Comm ttee, deciding what disbursenents should be nade to Islamc
charitabl e organi zati ons, were clearly maki ng "deci sions grounded

in social, economic, and political policy.” United States v.

S.A. Enpresa de Viacao Aerea Rio Grandense ("Varig Airlines"),

467 U.S. 797, 814 (1984).

Plaintiffs rely upon Letelier v. Republic of Chile, 488

F. Supp. 665, 673 (D.D.C. 1980), and Liu v. Republic of China, 892

F.2d 1419 (9th Cr. 1989), for the proposition that there is "no
di scretion to 'perpetrate conduct designed to result in'
terrorist attacks.” Plaintiff's Mem of Law in OCpposition to
Motion of Prince Sultan to Dismiss, at 22. The two cases do
instruct that, in appropriate circunstances, terrorist acts

cannot be considered "discretionary,"” but they are factually

di stinguishable fromthis case. Letelier and Liu involved causal
links significantly shorter and nore direct than those all eged
here: in Letelier, the foreign sovereign and sovereign

of fi cehol ders were alleged to have "caused or aided” in the
assassinations; in Liu, the foreign state was held vicariously

liable for the actions of its enployee, crimnal acts of a rather

different character and order. See Letelier, 488 F.Supp. at 673

(holding that "there would be no ‘discretion’” within the neaning
of section 1605(a)(5)(A) to order or to aid in an assassination
and were it to be denonstrated that a foreign state has
undertaken any such act in this country, that foreign state could

not be accorded sovereign inmunity under subsection (A) for any
- 22 .



tort clainms resulting fromits conduct" ); Liu, 892 F.2d at 1430
(excepting frominmmnity, under § 1605(a)(5), a foreign state
whi ch benefitted from a governnent enployee’s use of governnental
authority to silence, by nurder, an outspoken critic of the
gover nment) .
II. PERSONAL JURISDICTION

Prince Sultan does not enjoy foreign sovereign inmunity
fromclains that arise fromcontributions he allegedly nmade to
the 11RO, the WML, the WAMY, and Al -Haramain in his personal
capacity. H's notion to dism ss those clains accordingly
asserts, not lack of subject matter jurisdiction -- which is
conferred by the ATA for the clains of United States nationals
and by the ATCA for the clains of foreign nationals,?® see
Burnett | -- but lack of personal jurisdiction. "[B]ecause the
[ ATA] provides for nationw de service of process,’ the rel evant

Due Process inquiry for personal jurisdiction purposes, assum ng

®The plaintiffs have also alleged RICO as a basis for this
Court's jurisdiction, but, for the reasons explicated in Burnett
I, 274 F. Supp.2d at 100-02, jurisdiction does not |ie against
Prince Sultan under this statute.

The venue provision of the ATA provides that:

[alny civil action under section 2333 of this title
agai nst any person may be instituted in the district
court of the United States for any district where any
plaintiff resides or where any defendant resides or is
served, or has an agent. Process in such a civil
action may be served in any district where the
defendant resides, is found, or has an agent.

18 U.S.C. § 2334(a).
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that the defendant has been properly served, "is whether the
def endant has had m nimum contacts with the United States."

Busch v. Buchman, Buchman & O Brien, Law Firm 11 F.3d 1255, 1258

(5th Cir. 1994) (citations omtted). That inquiry, in turn, is
constrai ned by the question of whether "' maintenance of the suit
of fend[s] 'traditional notions of fair play and

substantial justice."" Int'l Shoe Co. v. WAshington, 326 U.S.

310, 316 (1945) (citation omtted).

Plaintiffs have made a desultory effort to sustain
their burden of showing that Prince Sultan's visits to the United
States (and his presence here years ago as a col |l ege
under graduat €) woul d support the assertion of personal
jurisdiction over him They have not indicated, however, how
official visits, or speaking engagenents, or an Anerican
education, m ght have been connected with their cause of action.

See, e.qg., Douglas Battery Mg. Co. v. Taylor Auto Supply, Inc.,

537 F. Supp. 1072, 1074 (MD.N C 1982) ("The nature and quality
of defendant's contacts with North Carolina and their |ack of
connection with the plaintiff's cause of action convince the
Court that asserting personal jurisdiction over the defendant for

this cause of action would be unfair."); Kulko v. Superior Court

of California, 436 U S. 84, 93-94 (1978) (holding that tenporary
visits to state insufficient basis for assertion of in personam

jurisdiction over unrelated action); Minchak Corp. v. R ko

Enters., Inc., 368 F.Supp. 1366, 1374 (M D.N C. 1973) (holding
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that unrelated activities of defendant in forumstate do not
constitute m nimum contacts). Nor have they provided even a
basic outline of how their show ng of m ninumcontacts m ght be
enhanced by jurisdictional discovery.?

Plaintiffs' principal argunent, instead, is essentially
that Prince Sultan brought hinmself within the jurisdiction of
this Court (or any Anmerican court that m ght entertain an ATA
action against him when he "purposefully directed" his allegedly
tortious activities at residents of the United States.

This jurisdictional argunent invokes the Suprene

Court's decisions in Calder v. Jones, 465 U S. 783 (1984), and

Burger King Corp. v. Rudzew cz, 471 U S. 462 (1985). Calder was

brought by California residents in California state court agai nst
Florida residents who had published an allegedly |ibelous article
in a national journal. The Suprenme Court overrul ed the defense
of lack of personal jurisdiction, holding that "about 600, 000
copies of the publication were sold in California, and that
jurisdiction was proper based on the "effects' in California of

th[ e defendants] Florida-based conduct.” United States v.

Ferrara, 54 F.3d 825, 828 (D.C. Cr. 1995) (citing Calder, 465

US at 785, 789-90). The D.C. Crcuit's Ferrara decision

8y order of July 7, 2003, indicating that discovery would
be permtted on the FSIA claimas to Prince Sultan, was not
informed by the briefing on the instant notions and is no | onger
operative.
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expl ai ned that Calder was based on the Suprene Court's
observati ons

that the defendants' allegedly tortious actions were
"expressly ainmed' at California; that they knew the
article "would have a potentially devastating inpact’
on its subject in California; and that, under these
ci rcunstances, they should have antici pated being
"haled into court' in that State.

Id. (internal citations onmtted).

In Burger King, the Supreme Court held that due process

was not of fended when a federal court in Florida asserted
personal jurisdiction over a Mchigan franchisee in a breach of
contract action by a Florida franchisor, rejecting "talismanic
jurisdiction formulas," 471 U.S. at 485, but finding after a
detail ed factual analysis that the franchi see had established a
substantial and continuing relationship with the franchisor's
M am headquarters, had received fair notice fromthe contract
docunents and the course of dealing that he m ght be subject to
suit in Florida, and had failed to denonstrate how jurisdiction
in that forumwould otherwi se be fundanentally unfair, id. at
487.

The sum of plaintiffs' allegations against Prince
Sultan in his personal capacity is that he personally donated
nmoney to the 11RO, the WM, the WAMY and Al - Haramai n, know ng
t hat those foundations funded terrorist organizations including
Al Qaeda. The 3AC stops well short of alleging that Prince

Sultan's actions were "expressly ainmed" or "purposefully
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directed" at the United States, allegations that m ght have

satisfied Burger King, supra, and Keeton v. Hustl er ©Mugazi ne,

Inc., 465 U. S. 770, 774-75 (1984). Plaintiffs do argue that
anyone whose actions have led to terrorist activity in the United
St ates shoul d reasonably anticipate that he m ght be subject to
suit here whether or not he hinself has targeted the United

States. As Justice Brennan observed in Burger King, however:

[ T he Court has consistently held that [foreseeability
of causing injury in another State] is not a
"sufficient benchmark" for exercising personal
jurisdiction. Instead, "the foreseeability that is
critical to due process analysis . . . is that the

def endant's conduct and connection with the forum State
are such that he should reasonably anticipate being
haled into court there." . . . [I]t is essential in
each case that there be sone act by which the defendant
purposefully avails itself of the privilege of
conducting activities wwthin the forum State, thus

i nvoki ng the benefits and protections of its |aws."
This "purposeful availnment” requirenent ensures that a
defendant will not be haled into a jurisdiction solely
as a result of "random™ "fortuitous," or "attenuated"
contacts, or of the "unilateral activity of another
party or third person.™

471 U. S. at 474-75 (internal citations omtted); see also Wall ace

V. Heron, 778 F.2d 391, 394-95 (7th Cr. 1985). It was a
commercial course of dealing that nade it foreseeabl e that Burger
King's M chigan franchi see would be haled into court in Florida.
Not hing Iike that sort of purposeful availnent is alleged here.
* * * * *
It is unnecessary to reach or decide the other
argunment s advanced by Prince Turki and Prince Sultan in their

notions to dismss. The clains against themfor acts allegedly
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done in their official capacities will be dism ssed for |ack of
subject matter jurisdiction. The clains against Prince Sultan
for acts allegedly done in his personal capacity will be

di sm ssed without prejudice for |ack of personal jurisdiction.

An appropriate order acconpani es this nmenorandum

JAMES ROBERTSON
United States District Judge



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THOMAS BURNETT, SR., et al.,
Plaintiffs,

V. : Civil Action No. 02-1616 (JR)

AL BARAKA INVESTMENT AND
DEVELOPMENT CORPORATION, et al.,

Defendants.
ORDER

For the reasons set forth in the accompanying
memorandum, the motion to dismiss of defendant Prince Turki Al-
Faisal bin Abdulaziz Al-Saud [142] is granted, and the claims
against him will be dismissed; the motion to dismiss of defendant
Prince Sultan bin Abdulaziz Al-Saud [110] is granted: the claims
against him in his official capacity will be dismissed, and the

claims against him in his personal capacity will be dismissed

without prejudice.

JAMES ROBERTSON
United States District Judge



