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)
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MEMORANDUM OPINION
I. Introduction

Plaintiffs, National Westling Coaches Association ("NACA"),
Commttee to Save Bucknell Westling ("CSBW), Marquette
Westling CQub ("MAC'), Yale Westling Association ("YWA"), and
Col l ege Sports Council ("CSC') are associations representing nale
intercoll egiate and schol astic athl etes, coaches, and al umi.
They commenced this action for declaratory judgnment and
injunctive relief to enjoin the U S. Departnment of Education
("DoE") fromenforcing Title I X, which prohibits sex
di scrimnation in education, in a manner they contend results in
di scrim nation against male athletes. Specifically, plaintiffs

mai ntain that the Departnent's current enforcenent policies |ead



educational institutions to cut nen's sports teans, artificially
limt the nunber of participants on nen's teans, and ot herw se

| nperm ssi bly discrimnate agai nst nmen based on sex in the

provi sion of athletic opportunities, thereby denying nale
athletes and other interested parties the equal protection of

| aws.

Accordingly, plaintiffs, on behalf of their nenbers,
chal | enge the agency's "1979 Policy Interpretation” and "1996
Clarification,” pursuant to which Title I X and its regul ati ons
are currently enforced. Plaintiffs contend that both of these
policy statenents violate the Equal Protection conponent of the
Due Process Clause of the Fifth Amendnent, and exceed the
agency's regulatory authority under the statute by requiring the
very discrimnation the statute prohibits. Mreover, plaintiffs
all ege that the 1996 "C arification"” effectively anmended the
substantive provisions of the 1975 Title I X regul ati ons under the
gui se of interpretation and clarification w thout formnal
rul emaki ng, thus violating the Adm nistrative Procedure Act
(APA). Plaintiffs also maintain that procedural infirmties in
pronul gati on of both the 1979 Policy Interpretation and the 1996
Clarification render both docunents null and void.

Plaintiffs seek declaratory and injunctive relief vacating
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the 1996 Clarification and the 1979 Policy Interpretation,
conpel ling the Departnent of Education to conduct formal notice
and coment rul emaking "consistent with Title I X, the U S
Constitution, and this Court's declaratory relief in this
action," and staying all "disparate-inpact conponents” of Title
| X regulations until a new final rule is pronul gated.

Currently pending before this Court are defendant's notion
to dismss and plaintiffs' opposed notion for leave to file a
second anended conpl ai nt.

Upon careful consideration of the notions, the responses and
replies thereto, the oral argunents of counsel, the entire record
herein, as well as the governing statutory and case |law, and for
the follow ng reasons, it is by the Court hereby

ORDERED t hat the plaintiffs' notion for |leave to file a
second anended conplaint is hereby DENIED; and it is

FURTHER ORDERED t hat the defendant's notion to dismss is
her eby GRANTED.

A. Parties

NWCA is a not-for-profit corporation representing the

interests of collegiate and scholastic westling coaches. First

Am Conpl. T 4.



CSBWis an uni ncorporated not-for-profit association of
student-at hl etes attendi ng Bucknell University in Lew sburg, PA,
as well as Bucknell University alumi, fornmed to advocate for
mai nt enance or reinstatenent of Bucknell University's
intercoll egiate westling program 1d. 1 5. Its nenbers include
students who conpeted on the university's 2001-2002 nen's
westling team Id.

MAC i s an uni ncorporated not-for-profit association of
student-athl etes attendi ng Marquette University in M| waukee, W,
along with alumi of the University, forned to raise funds to
support Marquette's nmen's westling program 1d. Y 6.

YWA i s an unincorporated not-for-profit association, forned
to provide financial support to the nen's westling program at
Yal e University in New Haven, CT, and to seek reinstatenent of
men's westling as an intercollegiate varsity sport at the
University. 1d. T 7.

CSCis a not-for-profit District of Colunbia corporation
whi ch serves as an unbrella organi zation for groups representing
the interests of collegiate coaches and athletes, and includes
anong its nenbers the national collegiate coaches' associations

for nmen's and wonmen's swinmmng, track and field, westling, and



men's gymastics. 1d. Y 8.

Def endant DoE, is the federal agency responsible for
I npl ement ati on and enforcenent of Title I X, 20 U S.C. §
1681-1688, the federal statute prohibiting discrimnation based
on sex in educational prograns and activities receiving federal
financial assistance.

The National Wnen's Law Center ("NW.C'), Anerican
Vol | eybal | Coaches Association, International Wnen's Lacrosse
Coaches Associ ation, National Fastpitch Softball Coaches
Associ ati on, Wnen's Basketball Coaches Associ ation, Anerican
Associ ation of University Wnen, and Wnen's Sports Foundati on,
noved for and were granted perm ssion to participate as amici
curiae in this case. Al are organizations asserting an interest
in the achi evenent of equal opportunities for wonmen and girls in
athletics, and filed briefs in support of defendant's notion to
di sm ss.

Al so participating as amicus curiae i S the |Independent

Wnen's Forum ("I W"), a nonprofit organization advocating for

"individual l|iberty and responsibility, self-governance, the
superiority of the market econonmy, and . . . equal opportunity
for all.” IW joins plaintiffs in opposing defendant's notion to



di sm ss, principally advancing argunents on the nerits of
plaintiffs' clains.

B. Procedural History

DoE filed a notion to dismss plaintiffs' clains for |ack of
subject matter jurisdiction pursuant to Fed. R Civ. P. 12(b)(1),
on the grounds that plaintiffs lack standing to bring their
clainms under Article Ill of the U S Constitution, and that their
action is barred on sovereign imunity and statute of limtations
grounds.

Plaintiffs cross-noved for sunmary judgnment in their
response to the defendant's notion to dismss. However, by O der
dated July 25, 2002, proceedings on plaintiffs' notion for
summary judgnent were stayed until the question of subject matter
jurisdiction was resolved.

The Court heard oral argunment on defendant's notion to
di sm ss on Cctober 15, 2002. Presunmably in an effort to correct
the jurisdictional defects alleged by defendant, plaintiffs noved
for leave to file a Second Anended Conpl aint. On January 16,

2003, plaintiffs filed a "Notice of Petition," advising the Court

that plaintiff CSC had petitioned the Secretary of Education,



pursuant to 5 U S.C. § 553(e) of the APA, ! seeking repeal of the
1979 Policy Interpretation and 1996 C arification.

IT. Statutory and Regulatory Framework

In light of the conplexity of the regulatory schene through
which Title | X has been inplenented and enforced over the past 30
years, as well as the significance of the statute's substantive
and procedural history to plaintiffs' clainms, the Court wll
first engage in a conprehensive review of the Title I X statutory
and regul atory framework before directly addressing plaintiffs'
cl ai ns.

A. Title IX

Title I X was enacted as part of the Education Anendnents of
1972, follow ng extensive hearings on discrimnation in
educati on, during which over 1200 pages of testinony were
gat hered, docunenting "nmassive, persistent patterns of
di scrim nati on agai nst wonen" in colleges and universities. Pub.
L. No. 92-318, 88 901-905, 86 Stat. 373-75 (1972); 118 Cong. Rec.
5804 (daily ed. Feb. 28, 1972)(statenent of Sen. Bayh). The
objectives of the statute are two-fold: "to avoid the use of

federal resources to support discrimnatory practices,” and "to

1 The APA provides, in relevant part, that "each agency shall
give an interested person the right to petition for the issuance,
anmendnent, or repeal of arule.”" 5 U S C 553(e) (2003).
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provide individual citizens effective protection against those

practices. Cannon v. Univ. of Chicago, 441 U. S. 677, 704, 99 S.

Ct. 1946, 1961 (1979). Section 901 of Title I X, which is
patterned after Title VI of the Cvil R ghts Act of 1964, 42
U . S.C. 8 2000d, prohibits discrimnation based on sex in
federal ly funded educational prograns and activities. Pub. L. No.
92-318, 8§ 901, codified at 20 U.S.C. § 1681 (2003); 118 Cong.
Rec. 5802, 5803, 5807 (daily edition Feb. 28, 1972)(statenent of
Sen. Bayh); N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 514,
529, 102 S. Ct. 1912 (1982). It provides, in relevant part:
No person in the United States shall, on the basis of sex,
be excluded fromparticipation in, be denied the benefits
of, or be subjected to discrimnation under any education
program or activity receiving Federal financial assistance .
20 U.S.C. 8 1681. The statute expressly precludes a finding of
di scrimnation based solely on statistical evidence of gender
disparities in athletic prograns:
Not hing contained in . . . this section shall be interpreted
to require any educational institution to grant preferenti al
or disparate treatnent to the nenbers of one sex on account
of an inbal ance which may exist with respect to the total
nunber or percentage of persons of that sex participating in
or receiving the benefits of any federal program or
activity, in conparison with the total nunber or percentage
of persons of that sex in any community, State, section, or

ot her area.

Id.; Cohen v. Brown Univ., 991 F.2d 888, 894-95 (1st G r. 1993)
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[ hereinafter "Cohen I"]. This statutory | anguage does not,
however, preclude any consideration of statistical disparities in
the adjudication of a Title I X claim as evidenced by the proviso
i mredi ately foll ow ng:

Provided, That this subsection shall not be construed to
prevent the consideration in any hearing or proceedi ng under
this chapter of statistical evidence tending to show that
such i nbal ance exists with respect to participation in, or
recei pt of benefits of, any such programor activity by
menbers of one sex.

20 U.S.C. § 1681.
Federal agencies, such as DoE, providing financial
assi stance to educational prograns or activities are authorized
and directed to effectuate the provisions of Section 1681 by
i ssuing rules, regulations, or orders of general
applicability which shall be consistent with the achi evenent
of the objectives of the statute authorizing the financi al
assi stance in connection with which the action is taken. No
such rule, regulation, or order shall becone effective
unl ess and until approved by the President.
20 U.S.C. § 1682 (2003).
The "ultimate sanction" for non-conpliance with the statute

is termnation of federal funding or denial of future federa

grants.? Id., North Haven Bd. of Educ. v. Bell, 456 U.S. at 514.

2 Congress expressed a strong preference for voluntary conpliance
with Title I X, as evidenced by the follow ng | anguage in 20 U.S.C. §
1682:

No such action shall be taken until the departnment or agency
concerned has advi sed the appropriate person or persons of the
failure to conply with the requirenent and has determ ned that
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The statute expressly enabl es "any person aggrieved" by an
agency's term nation of funding based on a finding of non-
conpliance with the statute to seek judicial review of such
agency action. 20 U S.C. § 1683 (2003). Further, "private

| awsuits have played an inportant role in Title I X enforcenent.”
Gender Equity: Men's and Women's Participation in Higher
Education, General Accounting Ofice, GAO 01-128 at 5 (Decenber
2000) [hereinafter "GAO Report"]; Cannon v. Univ. of Chicago, 441
US 677, 717, 99 S. C. 1946 (1979) (recognizing inplied private
right of action to enforce Title |IX).

B. 1975 Regulations

Two years after Title | X was passed, Congress enacted the
Educati on Anendnents of 1974, directing the Secretary of Health,
Education, and Welfare ("HEW), DoE s predecessor agency, to
pronmul gate regul ations inplementing Title I X, which were to
"include with respect to intercollegiate athletic activities

reasonabl e provi sions considering the nature of particul ar

conpl i ance cannot be secured by voluntary neans.

Consistent with this statutory preference, DoE "has not terminated its
funding for any postsecondary institution for violation of title IX "
but rather has secured conpliance through "conplaint investigations,
conpliance reviews, and the issuance of policy guidance." Gender
Equity: Men's and Women's Participation in Higher Education, Gener al
Accounting O fice, GAO 01-128 at 5 (Decenber 2000) ("GAO Report"). The
agency's "approach to enforcenment enphasi zes col | aborati on and

negoti ation." Id
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sports.” Pub. L. No. 93-380, 8§ 844, 88 Stat. 484, 612 (1974).
In 1975 HEW published final Title I X regulations ("1975
Regul ations"), which remain in effect. 40 Fed. Reg. 24,128 (June
4, 1975); codified at 45 CF. R 88 86.1-86.71 (2003).
Promul gation of the final regulations foll owed a four nonth
period during which over 9,700 public coments regardi ng proposed
regul ati ons published in the Federal Register on June 20, 1974
were accepted and considered. 1d. The regul atory provision
specifically addressing federally funded athletic prograns
provides, in relevant part:
Arecipient . . . shall provide equal athletic opportunity
for nenbers of both sexes. In determ ning whet her equal
opportunities are available, the Director will consider,
anong ot her factors:
(1) Whether the selection of sports and | evel s of
conpetition effectively accombdate the interests and
abilities of nenbers of both sexes .
45 C.F.R 8§ 86.41(c). This section lists nine additional factors
an agency nmay consi der when determ ning whet her a funded entity
is conplying with the regul ati ons by nmaki ng equal opportunities
available in athletics. 1d. These factors include provision of
equi pnent and supplies, as well as physical, coaching, nedical,
trai ning, housing and dining facilities and services, scheduling

of ganmes and practice tinmes, travel and per diem all owances,

opportunity to receive academ c tutoring, and publicity. 1d. The
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regul ations al so provided for a three year "adjustnent period"
fromthe date of pronulgation to allow affected educati onal
institutions to cone into conpliance. 45 CF. R § 86.41(d). The
1975 HEW Regul ati ons were approved by President Gerald Ford on

May 27, 1975. 40 Fed. Reg. 24,137 (June 4, 1975).

C. 1979 Policy Interpretation

Several nonths after the expiration of the three year
"adj ustment period," HEWIissued a proposed policy interpretation
to, inter alia, further explain the concept of "equal athletic
opportunity” enbodied in the 1975 Regul ati ons and "provi de
further guidance on what constitutes conpliance with the law. " 43
Fed. Reg. 58,070 (Dec. 11, 1978); Title IX of the Education

Amendments of 1972; a Policy Interpretation, Title IX and
Intercollegiate Athletics, 44 Fed. Reg. 71,413 (Decenber 11,

1979) [hereinafter "1979 Policy Interpretation”]. After accepting
over 700 comments fromthe public and visiting eight universities
to determ ne how t he proposed policy and suggested alternatives
woul d apply in actual practice, the agency pronul gated a fi nal
policy, dubbed the "1979 Policy Interpretation.” 44 Fed. Reg.

71, 413.

The proposed Policy Interpretation noted that HEW had, at
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that time, "received 93 conplaints alleging that nore than 62
institutions of higher education were not providing equal
athletic opportunities for wonmen." 43 Fed. Reg. at 58,071. The
pur pose of the final 1979 Policy Interpretation was described as

foll ows:

this Policy Interpretation explains the regulation so as to
provide a framework within which the conplaints can be
resolved, and to provide institutions of higher education
wi th additional guidance on the requirenents for conpliance
with Title IXin intercollegiate athletic prograns.

The final Policy Interpretation clarifies the nmeaning of
"equal opportunity” in intercollegiate athletics. It

expl ains the factors and standards set out in the |aw and
regul ati on which the Departnent will consider in determning
whet her an institution's intercollegiate athletics program
conplies with the aw and regulations. It al so provides

gui dance to assist institutions in determ ni ng whether any
di sparities which may exi st between nen's and wonen's
prograns are justifiable and nondi scrim natory.

44 Fed. Reg. 71,413, 71,414.3

The 1979 Policy Interpretation enphasizes that, although it

3 The 1979 Policy Interpretation sets forth three genera

areas in which Title IXis applied to athletic programs: schol arshi ps,
equi val ent treatnment, and equival ent acconmodati on. 44 Fed. Reg.
71,415, 71,417. A Title I X violation "may be shown by proof of a
substantial violation in any one of the three major areas of
investigation set out in the Policy Interpretation.” Pederson v. La.
State Univ., 213 F.3d 858, 879 (5th Cr. 2000) (citation omtted); see
also Boulahanis v. Bd. of Regents, 198 F.3d 633, 635 (7th Cr. 1999)
("an "institution may violate Title | X solely by failing to
accompdat e the interests of both sexes.'") (citations onitted).
Plaintiffs' challenge, and therefore this opinion, focuses on the
third general area of inquiry set forth in the 1979 Policy

I nterpretation, equival ent acconmodati on.
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"does not contain a separate section on institutions' future
responsibilities[,] . . . institutions remain obligated by the
Title I X regulation to accommpdate effectively the interests and
abilities of male and fermal e students with regard to the

sel ection of sports and |levels of conpetition available." 44 Fed.
Reg. 71,414. This | anguage has been interpreted as indicating
that the 1979 Policy Interpretation was designed to assi st
institutions in "self-policing" their conpliance with Title I X
See, e.g. Miami Univ. Wrestling Club v. Miami Univ., 302 F.3d
608, 612 (6th Gr. 2002); Kelley v. Bd. of Trustees, Univ. of
r11., 35 F.3d 265, 268 (7th Gr. 1994). Significantly, the 1979
Policy Interpretation concludes that, "[i]n nbst cases, this wll
entail devel opnent of athletic progranms that substantially expand
opportunities for women to participate and conpete at al

| evel s." 1d. (enphasis added).

Finally, the 1979 Policy Interpretation is "designed
specifically for intercollegiate athletics,” but enphasizes that
"its general principles wll often apply to club, intramural, and
i nterschol astic athletic prograns, which are also covered by the
regulation.” 44 Fed. Reg. 71, 413.

The 1979 Policy Interpretation states that, with respect to
the first of the ten factors identified in the 1975 Regul ati ons
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as determ native of whether an institution is providing "equal
opportunity” in its athletic program i.e. "whether the selection
of sports and | evels of conpetition effectively acconmobdate the
interests and abilities of nenbers of both sexes,” 45 CF.R 8§
86.41(c)(1), recodified at 34 CF. R 8106.41(c)(1) (2003), the
agency will conduct an "Overall Determ nation of Conpliance,"
during which it will ascertain

(a) whether an institution's policies are discrimnatory in

| anguage or effect;

(b) whether the institution's programas a whol e incl udes

substantial and unjustified disparities in the opportunities

or treatnent afforded to nale and fenale athletes; and

(c) whether segnments of the institution's programincl ude

disparities in the treatnment and opportunities that are

substantial enough to deny equality of athletic opportunity.
44 Fed. Reg. 71,418. Moreover, the agency wll| assess conpliance
with the "interests and abilities" factor of the ten-factor equal
opportunity test by exam ning:

a. The determnation of athletic interests and abilities of

st udent s;

b. The selection of sports offered; and

c. The levels of conpetition available including the

opportunity for team conpetition
44 Fed. Reg. 74, 417.

In order to assess students' athletic interests and

abilities, the 1979 Policy Interpretation permts institutions to

use "any non-di scrimnatory nmethod," provided that:
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(a) the process takes into account the nationally increasing
| evel s of wonmen's interests and abilities;
(b) the nmethods do not disadvantage the nenbers of the
underrepresent ed gender;
(c) the nmethods of determining ability consider team
per f ormance records; and
(d) the nmethods are responsive to the expressed interests of
t he students of the underrepresented gender capabl e of
intercol |l egi ate conpetition.
44 Fed. Reg. 71, 417.
Wth respect to the selection of sports offered, "the
regul ati on does not require institutions to integrate their teans
nor to provide exactly the sane choice of sports to nen and
wonen. " 44 Fed. Reg. 71,417-18. Rather, the 1979 Policy
Interpretation sets forth a framework for effective accommodati on
of student interests when selecting athletic offerings within
contact sports and non-contact sports. Id
The exami nation of the third criterion, "levels of
conpetition available, including the opportunity for team
conpetition,” under the 1979 Interpretation is infornmed by the
agency's view that:
In effectively accompdating the interests and abilities of
mal e and femal e athletes, institutions nust provide both the
opportunity for individuals of each sex to participate in
intercoll egiate conpetition, and for athletes of each sex to
have conpetitive team schedul es which equally reflect their

abilities.

44 Fed. Reg. 74,418. According to the 1979 Policy Interpretation,
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conpliance with this directive is achi eved by denonstrating one
of the follow ng, under what has beconme known as the "Three Part
Test":
(1) ...intercollegiate level participation opportunities for
mal e and fenal e athletes are provided in nunbers
substantially proportionate to their respective enroll nents;
or
(2) Where the nenbers of one sex have been and are
underrepresented anong intercollegiate athletes...the
institution can show a history and continuing practice of
program expansi on which is denonstrably responsive to the
devel oping interest and abilities of the nenbers of that
sex; or
(3) Where the nenbers of one sex are underrepresented anong
intercollegiate athletes and the institution cannot show a
continui ng practice of program expansion such as that cited
above,... it can be denonstrated that the interests and

abilities of the nenbers of that sex have been fully and
ef fectively accommpdat ed by the present program

Id. [hereinafter "Three Part Test"].
D. Department of Education Organization Act

The Departnent of Education Organization Act of 1979 divi ded
the former HEWinto two new agenci es: DoE and the Departnent of
Heal t h and Human Services. Pub. L. No. 96-88, 93 Stat. 669, 671
(1979); 20 U . S.C. § 3411 (2003); E.O 12212, 45 Fed. Reg. 29557
(May 2, 1980). In so doing, it provided that, "in carrying out
any function transferred by this Act, the Secretary, or any

of ficer or enployee of the Departnent, may exercise any authority
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available by law. . . to the official or agency fromwhich such
function was transferred . . . ." 20 U S.C 8§ 3471(a) (2003); see
also 20 U.S.C. § 3507 (2003)(references in other statutes to the
functions or officials of HEW"shall be deened to refer to the
Secretary, official, or other conponent of the Departnent to
which this Act transfers such functions."). The Act al so
expressly stipul ated that
"[a]ll orders, determ nations, rules, [and] regul ations .
issued . . . or allowed to becone effective by the
President [or] any Federal departnent or agency or official
thereof, . . . in the performance of functions, which are
transferred under this Act to the Secretary or the
Departnment, and . . . which are in effect at the tine this
Act takes effect, shall continue in effect according to
their ternms until nodified, term nated, superseded, set

aside or revoked in accordance with the |law by the
President, the Secretary, or other authorized official

20 U.S. C. § 3505(a) (2003).

Accordi ngly, DoE promul gated a rule recodifying under a new
Title 34 of the Code of Federal Regul ations those HEWregul ati ons
which were transferred to DoE. 45 Fed. Reg. 30,802 (May 9, 1980).
The 1975 Regul ations inplenenting Title I X were recodified
wi t hout substantial change at 34 CF. R § 106.41 (2003).*

E. 1996 Clarification

4 The regul ati ons promul gated by the former HEWremain in effect,
under the oversight of the Departnent of Health and Human Services
("HHS"). see 45 C.F.R § 86.41.
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On May 9, 1995, the House Subcomm ttee on Postsecondary
Education, Training and Life-long Learning of the Econom c and
Educati onal QOpportunities Commttee held a hearing on Title I X
and the Three Part Test. On June 7, 1995, 142 Menbers of Congress
wote the Assistant Secretary for Cvil Rights for DoE, the
Honor abl e Nornma V. Cantu, expressing concern that educational
institutions were conplying with the Three-Part Test by
elimnating nen's athletic opportunities to achieve "substanti al
proportionality” of opportunity under the first prong of the
Three Part Test rather than by increasing wonen's athletic
opportunities.

In response to "requests for specific guidance about
exi sting standards that have guided the enforcenent of Title I X
in the area of intercollegiate athletics,”" DoE subsequently sent
a proposed "clarification" of the 1979 Policy Interpretation to
over 4,500 interested parties as an enclosure to a letter from
Ms. CantU addressed "Dear Coll eague." Clarification of
Intercollegiate Athletics Policy Guidance: the Three-Part Test
(Sep. 20, 1995) (transmitted by Letter from Norma V. Cantq,
Assistant Sec'y, Ofice for Cvil R ghts, Departnent of Education

(Sep. 20, 1995)); Clarification of Intercollegiate Athletics

Policy Guidance: the Three-Part Test (Jan. 16, 1996) ( transmitted
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by Letter fromNorma V. Cantu, Assistant Sec'y, Ofice for Guvil
Ri ghts, Departnent of Education). A Notice in the Federal

Regi ster announced the availability of the draft clarification.
60 Fed. Reg. 51,460 (Cct. 2, 1995). The letter transmtting the
proposed Clarification explicitly enphasized that, by issuing the
request ed "gui dance,” DoE was "not revisiting the Title I X

regul ation or the Title IX Policy Interpretation." Clarification

of Intercollegiate Athletics Policy Guidance: the Three-Part Test

(Sep. 20, 1995) (transmitted by Letter from Nornma V. Cantd,
Assistant Sec'y, Ofice for Cvil R ghts, Departnent of Education
(Sep. 20, 1995)). Public comrent was solicited only with respect
to the narrow question of "whether it provides the appropriate
clarity in areas that have generated questions."” Id. The letter
of transmttal also enphasized that the Carification focused on
the Three Part Test, which it described as "a test used to
det er m ne whet her students of both sexes are provided
nondi scrim natory opportunities to participate in athletics.” 1d
After review of over 200 public comments on the 1995 Draft
Clarification, DoE released a final version of the Clarification
on January 16, 1996. Clarification of Intercollegiate Athletics
Policy Guidance: the Three-Part Test (Jan. 16, 1996) ( transmitted

by Letter fromlLetter fromNorma V. Cantd, Assistant Sec'y,
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Ofice for CGvil R ghts, Dep't of Educ.) [hereinafter "1996
Clarification]. DoE's Ofice for Cvil R ghts recognized that it
had recei ved comments suggesting that the Carification, as well
as the Three Part Test it addressed, were substantively flawed,
but reiterated that it had only requested conments regarding
whet her the docunent provided necessary clarity, and that "it
woul d not be appropriate to revise the 1979 Policy
Interpretation.” Id.

The final 1996 darification "provides specific factors that
gui de an anal ysis of each part of the three-part test. In
addition, it provides exanples to denpbnstrate, in concrete terns,
how t hese factors will be considered.” 1d. Certain provisions of
the 1996 Clarification are of particular inportance to the issues
raised by this litigation. For instance, the 1996 Carification
enphasi zes that the "Three-Part Test" provides an institution
with "three individual avenues to choose from when determ ning
how it will provide individuals of each sex with
nondi scrim natory opportunities to participate in intercollegiate
athletics. If an institution has nmet any part of the three-part
test, [DoE's Ofice of Cvil Rights] will determ ne that the
institution is neeting this requirement.” 1d. at 2. It goes on to

underscore that the requirenent addressed by the "Three-Part
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Test," the provision of nondiscrimnatory participation
opportunities, is only one of many factors consi dered under the
1975 Reqgul ations to determine if an institution is in conpliance
with the intercollegiate athletics provision of Title I X Id
O her factors considered under the 1975 Regul ati ons and the 1979
Policy Interpretation include, inter alia, the quality of
conpetition offered, as well as coaching, equipnent, facilities,
recrui tnment, and scheduling. I1d
O particular concern to plaintiffs is |anguage used in the
1996 C arification describing the first prong of the Three Part
Test as a "safe harbor."” The letter of transmttal acconpanying
the final version of the 1996 Clarification states
The first part of the test — substantial proportionality —
focuses on the participation rates of nen and wonen at an
institution and affords an institution a "safe harbor” for
establishing that it provides nondiscrimnatory
partici pation opportunities.
Letter fromNorma V. Cantu, Assistant Sec'y, Ofice for Gvil
Ri ghts, Dep't of Educ. (Jan. 16, 1996) at 2. It imredi ately goes
on to say that, if an institution does not neet the first prong
of the Three Part Test, it "may conply with Title I X by
satisfying either part two or part three of the test."” 1d. The

words "safe harbor" do not appear anywhere in the | anguage of the

final 1996 Clarification itself.
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Plaintiffs al so enphasi ze that the 1996 C arification does
not prevent the practice of "capping" (limting the nunber of
participants on a team) or elimnating nmen's teans as part of a
funded entity's overall efforts at conpliance. Specifically, the
letter of transmttal states:

The rules here are straightforward. An institution can

choose to elimnate or cap teans as a way of conplying with

part one of the three-part test. However, nothing in the

Clarification requires that an institution cap or elimnate

participation opportunities for men . . . Utimately, Title

| X provides institutions with flexibility and choice
regardi ng how they wll provide nondiscrimnatory

partici pation opportunities.

Letter fromNorma V. Cantu, Assistant Sec'y, Ofice for Gvil
Ri ghts, Dep't of Educ. (Jan. 16, 1996) at 4.

Finally, citing to the | anguage of the 1979 Policy
Interpretation, the 1996 Clarification outlines the manner in
whi ch the nunber of "participation opportunities” for each sex is
determ ned for purposes of the first part of the "Three-Part
Test," making it clear that the nunber of actual athletes on a
team as opposed to the nunber of slots available on a team is
used. 1d. at 3 (citing 44 Fed. Reg. at 71, 415).

F. Intervening History

It is undisputed that Title I X, as enforced by HEW and

subsequently by DoE, has had a trenmendous inpact on wonen's
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opportunities in intercollegiate athletics, and thus has enabl ed
wonen to reap the nyriad benefits of participation in athletic
prograns.® The CGeneral Accounting Ofice reports that the nunber
of wonen participating in intercollegiate sports grew from 30, 000
in 1972 to 157,000 in the 1997-98 school year. 1d. at 5. Over the
sanme time period, nmen's overall participation dropped only
slightly, from 248,000 to 234, 000. 1d. Much, however, remains to
be done in order to achieve substantial equality and elimnate
continuing system c discrimnation. Although during the 1998-1999
school year, NCAA nenber schools spent nore noney on athletic
schol arshi ps for wonen than for nmen, they spent nore noney on

average per male intercollegiate sports participant in terns of

5 See generally, Gender Equity: Men's and Women's Participation
in Higher Education, CGeneral Accounting Cfice, GAO 01-128 (Decenber
2000); see also Neal v. Bd. of Tr. of Cal. State Univ., 198 F.3d 763,
769 (9th Cir. 1999) ("The percentage of college athletes who are wonen
rose from15%in 1972 to 37%in 1998, and Title I X is at | east
partially responsible for this trend of increased participation by
wonen. "); Cohen v. Brown Univ., 101 F.3d 155, 188 (1st Cir. 1996)
[hereinafter "Cohen I1"] ("There can be no doubt that Title |IX has
changed the face of wonen's sports as well as our society's interest
in and attitude toward wonen athletes and wonen's sports. |In addition
there is anple evidence that increased athletic participation
opportunities for wonmen and young girls, available as a result of
Title | X enforcenent, have had salutary effects in other areas of
societal concern."); Cohen I, 991 F.3d at 891 ("For college students,
athletics offers an opportunity to exacuate | eadership skills, learn
teamwork, build self-confidence, and perfect self-discipline. In
addition, for nany student-athl etes, physical skills are a passport to
col | ege adm ssions and schol arships, allowing themto attend ot herw se
i naccessi bl e schools. These opportunities, and the | essons | earned on
the playing fields, are invaluable in attaining career and life
successes in and out of professional sports.").
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recruiting, coaching, and operations. I1d. For instance, although
wonen represent 53% of undergraduates at Division | schools, they
are afforded only 41% of available athletic participation
opportunities, 36% of athletic operating budgets, and 32% of
recruiting dollars. Brief of Amici Curiae National Wnen's Law
Center, et al. [hereinafter "NW.C Brief"] at 13-14 (quoting NCAA
1999-2000 Gender Equity Report (2002) at 20). Moreover, women's
overal |l participation in intercollegiate sports remains bel ow
pre-Title | X male participation. 1d. at 14.

Al though Title I X' s application to collegiate athletic
progranms which do not receive direct financial assistance from
t he federal government was once in question, see Grove City Coll.
v. Bell, 465 U.S. 555, 104 S. C. 1211 (1984), the Cvil Rights
Restoration Act of 1987 firmy re-established institution-w de
coverage, making it crystal clear that Title I X applies to
athletic prograns operated by any school receiving federal
funding for any of its educational prograns and activities, and
not just to those athletic progranms which directly received
federal dollars. Pub. L. No. 100-259, 102 Stat. 28 (1988). In so
doi ng, Congress re-enphasi zed the inportance of Title I X as a

tool for creating a nore level playing field for wonen. See,
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e.g., 130 Cong. Rec. S12,642 (daily ed. Cct. 2, 1984) (statenent
of Sen. Byrd) (highlighting past discrimnation agai nst wonen
athletes); 130 Cong. Rec. S11,253 (daily ed. Sep. 17, 1984)
(statenment of Sen. Hatch) (enphasizing the inportance of Title I X
to ensuring devel opnent of wonmen athletes); 130 Cong. Rec. S2, 267
(daily ed. Mar. 2, 1984) (statenent of Sen. Riegle) (pointing to
extensive evidence of sex discrimnation in education and
athletics).

Since that time, Title I X, its regulations, and the 1979
Policy Interpretation have survived constitutional challenges in
no fewer than eight federal Crcuits. See Chalenor v. Univ. of
N.D., 291 F.3d 1042 (8th Cir. 2002); Pederson v. La. State Univ.,
213 F.2d 858, 879 (5th G r. 2000); Neal v. Bd. of Tr. of the Ca.
State Univ., 198 F.3d 763, 770 (9th Cr. 1999); Cohen II, 101
F.3d 155, 170; Horner v. Ky. High Sch. Athletic Ass'n, 43 F. 3d
265, 274-75 (6th Gr. 1994); Kelley v. Bd. of Tr., Univ. of Ill.,
35 F.3d 265, 270 (7th Gr. 1994); Roberts v. Colo. State Bd. of
Agric., 998 F.2d 824, 828 (10th Cr. 1993); williams v. Sch.
Dist. of Bethlehem, 998 F.2d 168, 171 (3d G r. 1993); Cohen I,
991 F.2d 888. In each of these cases, the regulatory

pronouncenents chal | enged here, whether raised offensively or
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defensively, were found to be consistent with the Equal

Prot ection conponent of the Due Process C ause of the Fifth
Amendnent, as well as with the statute itself, and thus entitled
to deference by the courts. See, e.g., Horner v. Ky. High Sch.
Ass'n, 43 F.3d at 273; Cohen I, 991 F.2d at 896-97, 899-900. One
Circuit Court went so far as to find that the third prong of the
Three Part Test "draws its essence fromthe statute." Cohen I,
991 F.2d at 899 (noting that, in the overall context of the
statute and regulations, "[w] hile any single elenent of this
tripartite test, in isolation, mght not achieve the goal set by
the statute, the test as a whole is reasonably constructed to

i npl enent the statute. No nore is exigible."). Mreover, upon
consi deration of many of the same argunents advanced by
plaintiffs here, courts have held that the 1979 Policy
Interpretation and the 1996 Clarification do not establish
"quotas" or inpermssibly discrimnate against nen or nen's
teans. See, e.g., Cohen II, 101 F.3d at 169-70, 172, 176, 184-85
("Title I Xis not an affirmative action statute; it is an
anti-discrimnation statute . . . . No aspect of the Title IX
regine at issue in this case — inclusive of the statute, the

rel evant regul ation, and the pertinent agency docunents

[including the 1979 Policy Interpretation and the 1996
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Clarification] — mandat es gender-based preferences or quotas, or
specific timetables for inplenenting nurmerical goals. Like other
anti-discrimnation statutory schenes, Title | X permits
affirmative action."); see also Chalenor v. Univ. of N.D., 291
F.3d at 1043; Pederson v. La. State Univ., 213 F.3d at 878-79;
Kelley v. Bd. of Tr., 35 F.3d at 271.

These cases are easily divided into two distinct categories.
First, there are those cases nost characteristic of standard
Title I X enforcenment, in which, pursuant to Title IX s inplied
private right of action against a funded institution for
violation of the statute,®wonen, as the underrepresented sex in
an institution's athletic program challenged sone conduct on the
part of the school which adversely affected their opportunities
to participate in athletics. See, e.g. Pederson v. La. State
Univ., 213 F.3d at 864; Horner v. Ky. High Sch. Athletic Ass'n,
43 F.3d at 268, 270; Roberts v. Colo. State
Bd. of Agric., 998 F.2d at 826; Cohen I, 991 F.2d at 892-93,

905. In such cases, educational institutions have raised

6 Al though Title | X does not include a citizen-suit provision
aut hori zi ng enforcenent by private individuals, but rather provides
only for termination of federal funding upon a finding that a funded
entity is discrinmnating in contravention of the statue, 20 U S.C. §
1682, the U S. Supreme Court has held that an inplied private right of
action exists. Cannon v. Univ. of Chicago, 441 U.S. at 703, 709, 717.
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chal | enges to the 1975 Regul ati ons and 1979 Policy
Interpretation, and specifically, the Three Part Test, as
defenses. In so doing, they have argued that the 1979 Policy
Interpretation and its Three Part Test go beyond the statute,
exceed the agency's authority, and violate Equal Protection
principles by discrimnating agai nst the overrepresented sex, or
men. See, e.g., Pederson v. La. State Univ., 213 F.3d at 878;
Cohen I, 991 F.2d at 899-901; Roberts v. Colo. State, 998 F.2d at
826. Pursuant to the Suprene Court's decisions in Martin v.
Occupational Safety & Health Review Comm'n, 499 U. S. 144, 150,
111 S. C. 1171 (1991) and Chevron U.S.A. Inc. v. Natural Res.
Def. Council, Inc., 467 U.S. 837, 844, 104 S. Ct. 2778, 2782
(1984), courts adjudicating such cases accord consi derabl e
deference to DoE's interpretation of the statute, as nanifested
in the 1975 Regul ations and 1979 Policy Interpretation. See Cohen
I, 991 F.2d at 895 ("The degree of deference is particularly high
in Title | X cases because Congress explicitly delegated to the
agency the task of prescribing standards for athletic prograns
under Title I X;" citing to 1974 Educati on Arendnents); see also
Roberts v. Colo. State, 998 F.2d at 828. The Three Part Test has

consistently been found to be worthy of such deference, as well
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as enforcenent, based on findings that it does not violate the
statute or regul ations, exceed the agency's statutory authority,
or offend constitutional principles of Equal Protection. Cohen
17, 101 F.3d at 172-73, 175; Cohen I, 991 F.2d at 900-01.

The second category of cases, nore frequent as of |ate,
I nvol ves chal | enges brought by nale athletes who contend that
actions taken by educational institutions, in sonme cases in
response to findings by DoE's Ofice of Gvil R ghts that their
progranms did not afford wonen equal athletic opportunities,
violate Title I X and constitutional Equal Protection principles
by inperm ssibly discrimnating agai nst nen. See, e.g., Miami
Univ. Wrestling Club v. Miami Univ., 302 F.3d at 609-10; Chalenor
v. Univ. of N.D., 291 F.3d at 1042, 1043; Boulahanis v. Bd. of
Regents, 198 F.3d at 634-36; Neal v. Bd. of Tr. of Cal. State
Univ., 198 F. 3d at 763, 765, Kelley v. Bd. of Tr., 35 F.3d at
265, 267, 270; williams v. Sch. Dist. of Bethlehem, 998 F.2d at
168, 170. In such cases, notw thstanding contentions that DoE' s
regul atory pronouncenents were not entitled to deference because
they were contrary to the statute, courts have al so afforded
"appreci abl e deference"” to the agency's interpretation of the

1975 Regul ati ons enbodied in the 1979 Policy Interpretation and,
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where before the court, the 1996 Carification. Miami Univ.
Wrestling Club v. Miami Univ., 302 F.3d at 614-15; Chalenor v.
Univ. N.D., 291 F.3d at 1046; Boulahanis v. Bd. of Regents, 198
F.3d at 637-38; Neal v. Bd. of Tr. of Cal. State Univ., 198 F.3d
at 770-71; Kelley v. Bd. of Tr., 35 F.3d at 270; williams v. Sch.
Dist., 998 F.2d at 171. Deference in these cases is also prem sed
on explicit findings that the 1975 Regul ati ons are neither
"arbitrary . . . [nJor manifestly contrary to the statute,” and
that the 1979 Policy Interpretation is a reasonable
interpretation of those regulations. Miami Univ. Wrestling Club
v. Miami Univ., 302 F.3d at 614-15; Chalenor v. Univ. N.D., 291
F.3d at 1046-47; Neal v. Bd. of Tr., 198 F.3d at 771, Kelley v.
Bd. of Tr., 35 F.3d at 270-72 (quoting Chevron U.S.A. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 834 (1984)).

Wth respect to the Equal Protection argunents made by nmal e
plaintiffs, courts have found collateral attacks on Title I X and
its regulations through challenges to university action taken in
conpliance therewith to be inperm ssible, and direct chall enges
to Title I X and the 1975 Regul ations as violative of the
Constitution to be without nmerit. Miami Univ. Wrestling Club v.

Miami Univ., 302 F.3d at 613-14; Neal v. Bd. of Tr., 198 F.3d at
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772-73,; Boulahanis v. Bd. of Regents, 198 F.3d at 639; Kelley v.
Bd. of Tr., 35 F.3d at 272. Noting that,"[e]ven absent a specific
finding that discrimnation has occurred, renedi al neasures
mandat ed by Congress are 'constitutionally perm ssible to the
extent that they serve inportant governmental objectives .
and are substantially related to achi evenent of those ends,'"
courts have found both prongs of the internediate scrutiny
standard to have been satisfied by the inplenmentation of Title IX
under the 1975 Regul ations and 1979 Policy Interpretation.

Boulahanis v. Bd. of Regents, 198 F.3d at 639; Kelley v. Bd. of

Tr., 35 F.3d at 272.

Regar dl ess of whether the plaintiffs were wonen or nen
al l eging discrimnation on the basis of sex in the provision of
athletic opportunity, in each of these cases the defendant was a
federally funded institution, be it a secondary school, athletic
associ ation, college, or university. Were an agency's authority
to pronul gate specific regulations pursuant to Title | X has been
chal l enged, the plaintiff has been a regul ated party or
associ ation of regulated parties. See, e.g., N. Haven Bd. of
Educ. v. Bell, 456 U.S. at 512, 517. (challenge to HEWs
authority to issue regul ati ons governi ng educati onal

I nstitutions' enploynent practices pursuant to Title IX); Nat'l
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Collegiate Athletic Ass'n v. Califano, 622 F.2d 1382 (10th Gr
1980); Romeo Cmty. Sch. v. U.S. Dept. of H.E.Ww., 600 F.2d 581
(6th Gr. 1979). The parties have cited no cases, and indeed this
Court is aware of none, in which simlarly situated plaintiffs
have directly challenged the validity of the 1975 Regul ati ons,
1979 Policy Interpretation, or 1996 Carification by way of an
action brought agai nst the Departnent of Education, or its
predecessor HEW See Tr. Hr'g 10/15/02 at 80.

ITI. Plaintiffs' Claims

A. Statutory and Constitutional Claims

Essentially, plaintiffs' conplaint is that DoE s
interpretation of Title I X and the 1975 Regul ati ons, as
nmenorialized in the 1979 Policy Interpretation and 1996
Clarification, have "directly and indirectly . . . reduced (and
continue to limt) participation opportunities for nale athletes”
by elimnating men's athletic teans altogether or by
"arbitrarily” limting the nunber of participants on nen's teans.
First Am Conpl. § 48. Plaintiffs contend that this result has
been acconplished by nmeans of DoE' s initiation of "hundreds of
adm ni strative enforcenent actions and investigations at
institutions where athletic participation rates did not match

enrol | ment rates by gender, but where no student has all eged
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discrimnation.” 1d. They allege that these enforcenent actions
and investigations, allegedly initiated wwth respect to
institutions which did not conply with Title I X under the first
prong of the Three Part Test, have led to "negotiated settl enents
with . . . institutions that reduced nale participation
opportunities.” 1d. Finally, plaintiffs contend that, even in the
absence of investigations and enforcenent actions by DoE
institutions have, in an effort to avoid such actions,
voluntarily reduced nmen's participation opportunities. Id
Specifically, plaintiffs allege that Bucknell University
elimnated its nen's intercollegiate westling teameffective in
the 2002-03 academ c year solely to bring the institution in
conpliance with Title I X, and in particular with the first prong
of the Three Part Test. First Am Conpl. § 50. Plaintiffs further
assert that the University expressly articulated this rationale
for its action in a press release issued on May 2, 2001. I1d
Plaintiffs further assert that Marquette University elimnm nated
its men's intercollegiate westling team notw thstanding the
fact that it had been privately funded since 1993, in order to
conply with Title I X, and that the University's athletic director
"indicated that Marquette m ght bring back its westling program

if the | egal requirenents changed.” First Am Conpl. T 51
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Finally, plaintiffs contend that Yale's decision to denote its
intercollegiate nmen's varsity westling teamto "club status,”
ostensibly for budgetary reasons despite an offer to endow t he
team was nmade "because of Title IX " First Am Conpl. ¥ 52.

In Counts | and Il of their First Anended Conpl ai nt,
plaintiffs allege, referring to the 1979 Policy Interpretation's
Three Part Test and the 1996 Carification, that neither Title IX
nor its inplenmenting regulations authorize DoE to issue a "rule"
which permts institutions to engage in gender-conscious cutting
or capping of teanms to achieve conpliance with regul atory
standards. Plaintiffs further contend that such a rule permts
i ntentional sex-based discrimnation which is not substantially
related to the achi evenent of an "inportant government
objective," thereby violating both constitutional Equal
Protection principles and the | anguage of Title IX Plaintiffs
al so object to the conparison of gender proportions in the
general student body and in athletic prograns enbodied in the
first prong of the Three Part Test, arguing that the conparison

contravenes the | anguage of the statute and regul ations.’

7 Specifically, plaintiffs refer to 20 U.S.C. § 1681(b), which
provides in relevant part,

Not hi ng contained in . . . this section shall be interpreted to
require any educational institution to grant preferential or
di sparate treatnment to the nmenmbers of one sex on account of an
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Accordingly, plaintiffs maintain that the 1979 Policy
Interpretation and the 1996 Clarification violate Title I X, the
1975 Regul ations, and principles of Equal Protection enbodied in
the Due Process O ause of the Fifth Amendnment of the U. S
Consti tution.

Plaintiffs raise several additional clains which essentially
take a different procedural route to nake the sane argunments on
the merits.

B. Unlawful Denial of Petition to Amend or Repeal

In addition to the facial challenge to the 1979 Policy
Interpretation and 1996 Clarification nmade in the first two
counts of plaintiffs' First Amended Conplaint, plaintiffs also
chal l enge DoE's refusal to anmend or repeal the Three Part Test
despite a request to do so made by plaintiff NACA during the 1996
Clarification comment process. Specifically, plaintiffs allege
that a letter fromPlaintiff NWA, addressed to DoE s Assistant

Secretary for Gvil R ghts, and witten in response to the

i mbal ance which nay exist with respect to the total nunber or
percent age of persons of that sex participating in or receiving
the benefits of any federal programor activity, in conparison
with the total nunber or percentage of persons of that sex in any
comunity, State, section, or other area .

and the 1979 Policy Interpretation itself, which authorizes

institutions to assess students' athletic interests by any "reasonabl e
nmet hod" deemed appropriate. 44 Fed. Reg. 71,417.

36



proposed 1996 Clarification, is a "petition to anmend or repeal”
as that termis used under the APA, 5 U S.C. 8§ 553(e)(2003).
First Am Conpl. § 74. Plaintiffs further argue that, by issuing
the final 1996 darification, DoE sunmmarily deni ed NACA' s
petition, and that such denial constituted final agency action
that was "arbitrary, capricious, an abuse of discretion, and
ot herwi se not in accordance with the law," thus violating the
APA. 1d. Y 77.
C. Abdication Claim

The First Amended Conplaint also alleges in Count IV that,
by promul gating and enforcing the 1979 Policy Interpretation and
the 1996 C arification, which permt "gender-conscious cutting
and capping," DoE has abdicated its statutory duty to enforce
Title I X's prohibition against intentional discrimnation based
on sex. Plaintiffs contend that such "abdication" of DoE' s
enforcenment responsibilities constitutes final agency action
subj ect to judicial review

D. Procedural Defects

Finally, plaintiffs contend that, by dint of procedural
defects, DoE s inplenmenting regulations, 34 CF.R 8§
106. 1-106. 71, the 1979 Policy Interpretation, and the 1996

Clarification are null and void, and are of no force or effect.
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Counts V, VI, and VII allege that DoE inplenenting regul ati ons
(as opposed to the HEWi npl enenting regul ations), the 1979 Policy
Interpretation and 1996 C arification constitute new
"inplementing regul ati ons" or substantive rules which are nul
and voi d because they were not approved by the President or his
designate as expressly required by the |language of Title I X, 20
U S.C. 8§ 1682, and because they were not promnul gated pursuant to
the requisite notice and comment rul emaki ng procedures.

Plaintiffs contend that these alleged constitutional,
statutory, and regulatory violations on the defendant's part can
be redressed by entry of a declaratory judgnment pursuant to the
Decl aratory Judgnment Act, 28 U S.C. 88 2201-02,8 the APA 5

US C 8§ 706(2),°and Fed. R Civ. P. 57, finding that:

8 The Decl aratory Judgment Act, 28 U.S.C. 88 2201-02 provides, in
rel evant part, that

In a case of actual controversy within its jurisdiction. . . any
court of the United States, upon the filing of an appropriate

pl eadi ng, may declare the rights and other legal relations of any
interested party seeking such declaration, whether or not further
relief is or could be sought. Any such declaration shall have the
force and effect of a final judgment or decree and shall be

revi ewabl e as such

28 U.S.C. § 2201 (2003). "Further necessary or proper relief based on
a declaratory judgnment or decree nay be granted, after reasonable
noti ce and hearing, against any adverse party whose rights have been
determ ned by such judgment. 28 U S.C. § 2202 (2003).

% Under the APA, a court reviewi ng agency action "shall"
hol d unl awful and set asi de agency action, findings, and
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Title I X does not authorize adoption of a "disparate

i npact"” standard as a surrogate for intentional

di scrim nation;

DoE is prohibited fromrequiring or authorizing
educational institutions to engage in
"gender-consci ous" cutting or capping to neet a

di sparate i npact standard;

to the extent that gender conscious decisions regarding
athletic prograns are permtted, educational
institutions are to use athletic interest and ability,
not enrollnment, as the rel evant popul ation;

the relevant unit of "athletic opportunity” under the
regulations is a spot on a team not an athlete on a

t eam

concl usions found to be —

(A) arbitrary, capricious, an abuse of discretion, or

ot herwi se not in accordance with | aw

(B) contrary to constitutional right, power, privilege, or

i mmuni ty;

(C in excess of statutory jurisdiction, authority, or
limtations, or short of statutory right;

(D) without observance of procedure required by |aw,

(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherw se reviewed on
the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewi ng court.

5 U.S.C. § 706(2) (2003).
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V. DoE unlawful Iy denied plaintiff NACA' s petition to
anend or repeal the "Three-Part Test"” and to revise its
enforcenent policies to reflect the manifestly changed
circunstances in 1996;

\Y/ DoE, by its 1996 Clarification consciously and
expressly adopted a general policy which abdicates its
statutory duty to prevent intentional gender
di scrim nati on;

VI, DoE' s Title I X inplenenting regul ations, the 1979
Policy Interpretation, and the 1996 C arification are
null and voi d.

Additionally, plaintiffs request that this Court issue an
or der

l. vacating the 1996 C arification and the "Three-Part
Test" as arbitrary and capricious, and pronul gated
wi thout follow ng the procedures required by |aw,

1. instructing DoE to conduct noti ce-and-comrent
rule-making to anend its Title I X inplenenting
regul ations with respect to intercollegiate athletics
in a manner consistent with Title I X, the Constitution,
and the declaratory relief requested,

L1 retaining this Court's jurisdiction over the matter
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until such rules are pronul gated and becone effective;
| V. staying "all disparate inpact conponents" of DoE's
Title I X "rules" concerning athletics until new rul es
are pronul gat ed;
V. Awarding plaintiffs attorneys' fees and costs.

IV. Motion to Dismiss

Def endant noves to dism ss this action pursuant to Fed. R
Cv. P. 12(b)(1), alleging that this Court |acks subject matter
jurisdiction over plaintiffs' clainms. Specifically, defendant
contends that plaintiffs |ack standing under Article Il of the
United States Constitution because they cannot denonstrate that
the relief they seek will redress the injuries they claim Def.'s
Mot. to Dismiss at 2. In the alternative, the defendant submts
that, even if this Court were to find standing, plaintiffs'
constitutional and statutory clains fall outside the scope of the
wai ver of sovereign imunity enbodied in the APA and the
applicable statute of limtations, plaintiffs fail to allege
facts sufficient to establish jurisdiction under the APA
provi sion governing petitions to anend or repeal regulations, 5
U.S.C. 553(e), and all of plaintiffs' remaining clains are
time-barred to the extent they concern the 1979 Policy

Interpretation. 1d. at 3-4, 25-30, 31-33.
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This Crcuit has recently reiterated the standard governing
nmotions to dismss pursuant to Fed. R Cv. P. 12(b)(1):
A conplaint may be dism ssed for |ack of subject matter
jurisdiction only if "'it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim
which would entitle himto relief."” In our review, this
court assunes the truth of the allegations nade and
construes them favorably to the pleader.
Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338 (D.C.
Cr. 2003). In the Rule 12(b)(1) context, the plaintiff bears the
burden of establishing the Court's jurisdiction. See, e.g., Tripp
v. Executive Office of the President, 200 F.R D. 140, 142 (D.D.C.
2001) ; Vanover v. Hantman, 77 F. Supp. 2d 91, 98 (D.D.C. 1999).
In so doing, the plaintiff may rely on, and the Court nay
consider, materials outside of the pleadings wthout converting a
notion to dismss to one for summary judgnent. See Fed. R Cv.
P. 12(b)(1); Land v. Dollar, 330 U.S. 731, 735 n.4, 67 S. Ct.
1009 (1947) ("[When a question of the District Court's
jurisdiction is raised, either by a party or by the court on its
own notion . . . the court may inquire, by affidavits or
otherwise, into the facts as they exist."); Teva Pharmaceuticals,
USA, Inc. v. U.S. Food and Drug Admin., 182 F.3d 1003, 1008 (D.C.

Cr. 1999); Artis v. Greenspan, 158 F.3d 1301, 1305-06 (D.C. Gr.

1998) .
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A. Motion to Amend Complaint

Several weeks after oral argunent was heard on defendant's
notion to dismss, plaintiffs filed a notion for leave to file a
Second Anmended Conplaint ("Pl.'s Mot."). In their proposed Second
Amended Conplaint, plaintiffs seek to expand their allegations in
several key areas. First, they seek to add the Secretary of
Educati on and the Assistant Secretary of Cvil Rights, in their
official capacities, as defendants to this action. Proposed
Second Anmended Conpl aint for Declaratory and Injunctive Relief
("Second Amended Conpl.") 1 1.

Second, plaintiffs request |eave to anmend their allegations
regardi ng the conposition of plaintiff associations. For
instance, plaintiffs now seek to allege that plaintiff NWA, in
addition to "representing the interests of collegiate and
scholastic westling coaches,” First Am Conpl. T 4, now incl udes
anong its nenbership not only "menber coaches,” id., but also
"coaches, alummi, and the general public . . . [and] federally
funded col |l eges, universities, high schools, and associ ati ons of
hi gh schools that are directly affected by the Title I X rul es
challenged in this action.” Second Am Conpl. Y 4. In support of
t hese proposed allegations, plaintiffs submt an affidavit from

Patrick A. Tocci, Il NWCA's Director of Adm nistration, who
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affirns that NWCA counts anong its menbers coll eges,
uni versities, high schools and high school associations in nore
than 35 states, which, upon information and belief, receive
federal funding. Tocci Decl. § 3. Additionally, M. Tocci
specifically alleges that Mihl enberg Coll ege and Northwestern
Uni versity are menbers of plaintiff NACA 1d. T 4, Supp. Tocci
Decl. § 3. Also, plaintiffs wish to add that Bucknell Westling' s
menbers include Jacob E. O Donnell, Cass of '05, who was a
menber of Bucknell's nmen's intercollegiate westling team during
t he 2001-02 season, and who wi shes to conpete for the University
during the 2002-03, 2003-04, and 2004- 05 seasons.

Third, plaintiffs' proposed Second Arended Conpl ai nt seeks
to add, as sources of authority for granting the requested

relief, 28 U S.C. §§ 1331, 1343(a)(4), 1346(a)(2), 1361, the

1028 U.S.C. § 1343 (2003). Civil R ghts and el ective franchise

(a) The district courts shall have original jurisdiction of any
civil action authorized by law to be conmenced by any person:

(4) To recover damages or secure equitable or other relief
under any Act of Congress providing ro the protection of
civil rights, including the right to vote.

11 28 U S.C. § 1361 (2003) provides:

The district courts shall have original jurisdiction of any
action in the nature of nmandanus to conpel an officer or enployee
of the United States or any agency thereof to performa duty owed
to the plaintiff.
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Acts of March 3, 1863, 12 Stat. 762, and June 25, 1936, 49 Stat.
1921 (as anended),!? D.C. Code § 11-501,® and the Court's
equi tabl e powers.

Fourth, the proposed Second Anmended Conpl ai nt woul d anend
Count IV to include a claimthat the pronul gation of the 1979
Policy Interpretation and 1996 C arification not only represent
an abdication of DoE's obligation to enforce Title IX's
prohi bi ti on agai nst sex-based discrimnation, but also constitute
ultra vires acts undertaken by the agency. Second Am Conpl. 11
103-05, Prayer for Relief § 126 A (vii).

Finally, plaintiffs' Second Amended Conpl aint seeks to add
nunmer ous and significant factual allegations. For instance, the
Second Anmended Conpl aint woul d i nclude substantially expanded
al | egations regardi ng DoE' s enforcenent actions since 1996.
Second Am Conpl. 91 58-61, 63. Specifically, plaintiffs would
al | ege that,

on information and belief, on or about January 5, 2000,

[ DoE] negotiated and entered into a conpliance agreenent

with Northwestern University that requires Northwestern
either to neet prong one of the Three-Part Test . . . Dby

12 The Acts of March 3, 1863, 12 Stat. 762, and June 25, 1936, 49
Stat. 1921, reorganized and set forth the powers and jurisdiction of
the courts of the District of Colunbia.

13 D.C. Code 8§ 11-501 (2003) sets forth the civil jurisdiction of
the United States District Court for the District of Colunbia above
and beyond its jurisdiction as a United States District Court.
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June 30, 2002 or to conduct a survey of the interests and
abilities of female (but not male) students to denonstrate
conpliance with the Three-Part Test, as revised by the 1996
Clarification . . . As a result of the conpliance agreenent,
with [DoE s] know edge, nonitoring, and assent, Northwestern
has i nposed caps on nen's teans that affect nenbers of
Plaintiffs NWCA and CSC, including without limtation the
men's swi nm ng and westling coaches at Northwestern.
Second Am Conpl. § 61. Plaintiffs would also rely on a report by
t he General Accounting Ofice, which they contend docunents
acknow edgnents by educational institutions, sone of which are
menbers of plaintiff organizations, that nen's teans are cut in
order to conply with the Three Part Test, as well as recent
Crcuit Court opinions noting that defendant educati onal
institutions justified elimnation of nmen's athletic prograns as
part of an effort to conply with the Three Part Test. Second Am
Compl . 11 64, 69-70.

Additionally, plaintiffs now wish to contend that the 1996
Clarification represented the first pronouncenent by DoE that it,
like its predecessor HEW would evaluate interscholastic athletic
progranms' conpliance with Title I X under the Three Part Test.
Second Am Conpl. 91 52, 79, 121. Simlarly, they contend that
the 1996 Clarification represents the agency's first

acknow edgnent subsequent to the U S. Suprene Court's decision in

Grove City v. Bell and the enactnment of the Cvil Rights
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Restoration Act that the Three Part Test applies to athletic
departnents which do not directly receive federal funds. Second
Am Conpl. § 53. The Second Amended Conplaint also submts that
the 1996 Clarification's interpretation of the third prong of the
Three Part Test is substantially different fromthat contained in
t he agency's 1980 enforcenment nmanual, prepared for and used by
DoE investigators. Second Am Conpl. 9T 54, 80, 122.

Plaintiffs further wish to allege that, although DoE
prepared enforcenent manuals in 1980 and 1990, it did not publish
them or incorporate themby reference in the Federal Register.
Second Am Conpl. 9§ 42. Plaintiffs also seek to include
al | egations regarding the procedure by which the 1996
Clarification was devel oped and di ssem nated, noting that DoE did
not follow any procedure previously published in the Federal
Regi ster with respect to the process by which the final 1996
Clarification was devel oped, nor did it publish the final 1996
Clarification in the Federal Register. Second Am Conpl. 1Y 55,
56, 99.

Finally, plaintiffs wish to add an all egation that
“institutions, athletic directors, and coaches who are nenbers"
of plaintiff organizations nust engage in conduct which violates

Title I Xin order to conply with DoE's interpretation of the
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statute and regul ati ons, but cannot "sue thenselves" to obtain a
remedy for this alleged injury to them Second Am Conpl. § 71
They al so seek to contend that enforcenment actions against
schools are not effective remedies for their student-athlete
nmenbers because "schools typically announce cutting and cappi ng
decisions in the Spring after the deadline for applying to
transfer.”

Fed. R Civ. P. 15(a) governs plaintiffs' notion for |eave
to file a Second Anended Conplaint. Under that Rule, in the
current procedural posture, plaintiffs may only anmend their
conpl ai nt upon | eave of the court or by witten consent of the
adverse party. Fed. R Cv. P. 15(a). However, the Rul e nmandates
that "l eave shall be freely given when justice so requires." Id
The D.C. Circuit has provided further guidance with respect to
the application of this standard, holding that "a district court
shoul d grant | eave to anend a conplaint '[i]n the absence of any
apparent or declared reason — such as undue delay, bad faith or
dilatory notive on the part of the novant, repeated failure to
cure deficiencies by anmendnents previously allowed, undue
prejudice to the opposing party, futility of amendnent, etc.'

Wthin these bounds, a district court has discretion to grant or

deny | eave to anend under Rule 15(a)." Atchison v. District of
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Columbia, 73 F.3d 418, 425-26 (D.C. Cr. 1996) (quoting Foman v.
Davis, 371 U.S. 178, 182 (1962)).

It is clear fromthe | anguage cited above that Fed. R G v.
P. 15(a) and D.C. Grcuit precedent do not conpel the grant of
| eave to anmend a conplaint in every instance. See Graves v.
United States, 961 F. Supp. 314, 317 (D.D.C. 1997). The Court
need only base its ruling on a valid ground when exercising its
di scretion. Foman v. Davis, 371 U.S. 178, 182, 83 S. C. 227, 230
(1962); James Madison Ltd. v. Ludwig, 82 F.3d 1085, 1099 (D.C.
Gir. 1996).

"Courts may deny a notion to anend a conplaint as futile .

if the proposed claimwould not survive a notion to dismss.”

James Madison Ltd. v. Ludwig, 82 F.3d at 1099; see also Atchison
v. District of Columbia, 73 F.3d at 425; Moldea v. N.Y. Times, 22
F.3d 310, 319 (D.C. Cr. 1994); Price v. Phoenix Home Life Ins.
Co., 44 F. Supp. 2d 28, 33 (D.D.C. 1999), arff'd, 203 F.3d 53
(D.C. CGr. 1999) (table, text in Westlaw); Mittleman v. United
States, 997 F. Supp. 1, 10 (D.D.C. 1998); Graves v. United
States, 961 F. Supp. 2d at 317; Monroe v. Williams, 705 F. Supp.
621, 623-24 (D.D.C. 1988) (citing cases). For instance, in James

Madison Ltd., the D.C. Circuit upheld the District Court's denial
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of a notion for |eave to anend a conplaint to add counts
chal | enging on Due Process grounds the statute under which the
Federal Deposit |Insurance Corporation placed several banks under
recei vershi p. James Madison Ltd. v. Ludwig, 82 F.3d at 1099. The
court found that, on the facts alleged in the conplaint, there
had been no due process violation. 7d. Simlarly, The D.C.

Circuit has upheld denial of perm ssion to amend a conplaint to
assert claimof false Iight invasion of privacy where plaintiff's
claimfor defamation could not survive summary judgnent. Moldea
v. N.Y. Times, 22 F.3d at 319-20. In so holding, the court stated
that the plaintiff could not avoid the constitutional

requi renents of a defamation claimby asserting rel ated causes of
action. 1d. Were an original conplaint asserting clains under 42
U S C 8§ 1983 explicitly named a police officer as a defendant in
his official capacity only, but, on the eve of trial, plaintiff
sought to anend the conplaint to nane the officer as a defendant
in his individual capacity, a District Court found, inter alia
that such an anmendment woul d be futile because the officer would
be imune fromliability under the doctrine of qualified

i munity. Atchison v. District of Columbia, 73 F.3d at 424

(Grcuit Court expressly did not consider District Court finding
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t hat anmendnent would be futile). And, where the G vil Service
Ref orm Act and the Privacy Act provided exclusive renedies for
the injuries clained by a plaintiff, the District Court denied a
notion for | eave to amend the conplaint to add clai ns under 42
U S . C 8§ 1985(1) and the Fifth Amendment, on the grounds that
such an anendnents woul d be futile as the clains would not
survive a notion to dismss. Mittleman v. United States, 997 F.
Supp. 10-11.

Plaintiffs have al so sought, as do plaintiffs here, to add
addi ti onal defendants and factual allegations, as well as
addi tional counts, on notions for |eave to file anended
conpl ai nts brought pursuant to Fed. R Cv. P. 15(a). See, e.g.,
Mount v. Baron, 154 F. Supp. 2d 3, 7-8 (D.D.C. 2001); Bayes v.
United States, 961 F. Supp. 314, 317 (D.D.C. 1997). Were,
not wi t hst andi ng the proposed addition of new defendants and
clainms, a proposed anended conplaint failed to allege any facts
denonstrating proxi mate causation, sinultaneous grant of a notion
to dism ss and denial of a notion for |eave to anmend the
conpl ai nt was deened appropriate. See, e.g., Mount v. Baron, 154
F. Supp. 2d at 7-10. Simlarly, where a proposed anendnent to the
conpl ai nt woul d add new defendants, but plaintiff failed, as a
matter of law, to allege any conduct on the part of those
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def endants anounting to conspiracy to deprive plaintiff of his
civil rights, notion for |eave to anend was denied while
defendants' notion to dism ss was granted. Bayes v. United
States, 961 F. Supp. at 317-18.

Amendnent s proposed to cure jurisdictional defects have
| i kewi se been denied where "the plaintiff's anendnent is futile
because the clains enconpassed by it will not cure the
deficiencies of the original conplaint, nanely |ack of subject
matter jurisdiction." Price v. Phoenix Home Life Ins. Co., 44 F.
Supp. 2d at 33 (denying plaintiff |leave to add state |aw cl ai ns
where original conplaint failed to allege facts sufficient to
sustain diversity or federal question jurisdiction).

Def endant contends that plaintiffs' proposed anendnents are
futile because they do not correct the jurisdictional defects
alleged in the notion to dismss, and that plaintiffs' notion
shoul d therefore be denied and the notion to dism ss granted. In
order to evaluate these contentions, as well as plaintiffs'
responses thereto, plaintiffs' proposed amendnents will each be
considered in turn, in addition to the allegations contained in
the First Amended Conplaint, in the discussion of the nerits of
def endant' s noti on.

B. Standing
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As an initial matter, DoE argues that this court is wthout
subject matter jurisdiction over plaintiffs' action because
plaintiffs lack standing to bring their clainms. Al of the
plaintiffs in this action are menbershi p organi zati ons, and nust
therefore either establish standing in their own right or on

behal f of their nenbers. See Nat'l Collegiate Athletic Ass'n v.

Califano, 622 F.2d at 1387.
The D.C. Grcuit has recently reiterated the associ ati onal

standing rule established by the U S. Suprene Court, holding that
[a] n association only has standing to bring suit on behalf
of its menbers when its nmenbers woul d ot herw se have
standing to sue in their owm right, the interests it seeks
to protect are germane to the organi zation's purpose, and
neither the claimasserted nor the relief requested requires
the participation of individual nenbers in the |awsuit.

Fund Democracy, LLC v. Securities and Exchange Commission, 278

F.2d 21, 25 (D.C. GCir. 2002) (citing Friends of the Earth, Inc.

v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U. S. 167, 181, 120 S.

Ct. 693, 704 (2000)). Because this requirenent is jurisdictiona

in nature, the Court nust satisfy itself that plaintiffs have

i ndeed made al |l egations sufficient to support associationa

st andi ng.

Def endant does not directly address plaintiffs' assertion of

associ ational standi ng because it contends that plaintiffs have
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not nmet the threshold requirenent of denonstrating that their
"menbers woul d otherw se have standing to sue in their own
right."4 Def.'s Mot. at 11, citing Fund Democracy, 278 F.2d at
25. Defendant enphasi zes, relying on Suprene Court precedent of
| ong standing, that plaintiffs' status as associations seeking to
bring clainms on behalf of their nenbers "does not elimnate or
attenuate the constitutional requirenents of a case or
controversy." warth v. Seldin, 422 U S. 490, 511, 95 S. C. 2197
(1975). Plaintiffs, as associations, can, however, establish
standing so long as their nenbers, "or any one of them" would
have standing to bring their clains. Id

In their proposed Second Anended Conplaint, plaintiffs seek
to add the allegation that plaintiff NWCA is itself injured by
the defendant's conduct, contending that, as an organi zation
supported by nmenbership dues, it is harnmed when the nunber of
dues- payi ng nenbers decreases because educational institutions
di scontinue their westling prograns in response to the 1979

Policy Interpretation and the 1996 C arification. See Second Am

14 Plaintiffs misunderstand defendant's position as concedi ng
that plaintiffs have net the other elenents of associational standing.
Pl."s OQop'n at 7, n.6. Plaintiffs neverthel ess contend that they have
met all three prongs of the associational standing test. Pl.'s Qop'n
at 7, n.6. Because defendant's argunments with respect to plaintiffs’
menbers' Article |1l standing do not dispose entirely of plaintiffs’
clainms, the Court will consider whether plaintiffs have sufficiently
al l eged all prongs of the associational standing test.
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Compl. 9 4; Tocci Decl. 11 5-6. Therefore, both NWA' s standi ng
as an organi zation, as well as its associational standing nust be

considered in order to resol ve defendant's noti on.

1. Article 11l standi ng

The Supreme Court has held that the "irreducible
constitutional mninmmof standing" requires satisfaction of
three el enents:

First and forenost, there nust be alleged (and ultimtely
proved) an "injury in fact"--a harmsuffered by the
plaintiff that is "concrete" and "actual or inmmnent, not
‘conjectural’ or 'hypothetical.'" Second, there nust be
causation--a fairly traceabl e connecti on between the
plaintiff's injury and the conpl ai ned-of conduct of the
defendant. And third, there nust be redressability--a

i kelihood that the requested relief will redress the
alleged injury. This triad of injury in fact, causation, and
redressability constitutes the core of Article Ill's

case-or-controversy requirenent, and the party invoking
federal jurisdiction bears the burden of establishing its
exi st ence.
Steel Co. v. Citizens for a Better Env't, 523 U. S. 83, 102-04,
118 S. C. 1003, 1016-1017 (1998) (quoting Lujan v. Defenders of
wildlife, 504 U.S. 555, 560-61 (1992)). "At the pleading stage,
general factual allegations of injury resulting fromthe
defendant's conduct may suffice, for on a notion to dismss we

"presune that the general allegations enbrace those specific

facts which are necessary to support the claim'" Lujan v.
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Defenders of wildlife, 504 U.S. at 561. Plaintiffs' standing to
bring each of their clains will now be evaluated in turn.
COUNTS | & Il CONSTI TUTI ONAL AND STATUTORY CHALLENGES
a. Injury-in-fact

In each of these counts, plaintiffs allege that Title I X' s
regul ati ons, the 1979 Policy Interpretation, and the 1996
Clarification have directly and indirectly reduced and linmted
partici pation opportunities for male athletes, thus presenting a
concrete harmto their student-athlete nmenbers. See First Am
Compl . ¢ 48, Count |, Count 11.

Specifically, plaintiffs contend that the 1979 Policy
Interpretation's "Three-Part Test" denies their student-athlete
menbers the equal protection of |aws by encouraging institutions
to cut or cap nen's teans to conply with Title |IX under the first
prong, expand wonen's athletic opportunities w thout expandi ng
men' s opportunities under the second prong, or "fully
accomodat e" wormen's athletic interests without "fully
accomodat i ng” men's interests under the third prong. Pl."s Opp'n
at n.4 and acconpanying text, 9. Plaintiffs contend their
student-athlete nmenbers are therefore placed on an "unequa
footing" conpared to wonmen, which in turn invades a |legally

protected interest of plaintiffs' nmenbers in a particularized
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manner. Pl.'s Opp'n at 9, citing Adarand Constructors, Inc. v.
Pena, 515 U. S. 200, 211 (1995) (clains alleging denial of equa
protection of laws give rise to an injury preventing plaintiffs
"from conpeting on an equal footing").

Plaintiffs also allege that the challenged regul ati ons and
Interpretations have forced their coach and athletic director
menbers to serve as unwitting instrunments of discrimnatory
actions by requiring themto cut and "cap" nen's teans. First Am
Conmpl. 9 50; Pl."s Opp'n at 10-11. Although the D.C. Circuit
cases cited by plaintiffs do not necessarily hold that persons
forced to engage in discrimnatory conduct suffer an injury in

their owmn right as a result of being so conpelled, it is

15 See Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344, 350
(D.C. Cir. 1998) (comrenting that "forced discrimnation itself nay be
an injury,” citing a Nnth Crcuit case, but holding that church
i nstead had third party standing: "when the | aw nakes a litigant an
i nvoluntary participant in a discrimnatory schene, the litigant may
attack that scheme by raising a third party's constitutional rights.
There can be no doubt that the Church [as an enployer] has standing to
meke its Fifth Amendnent challenge [to FCC equal enpl oynment
opportunity regulations]."). This reading of the Lutheran Church
hol ding is supported by the Circuit's opinion in Fraternal Order of
Police v. United States, 152 F.3d 998, 1002 (D.C. GCir. 1998), the
ot her case relied upon by plaintiffs, in which the court held "where a
person is effectively used by the government to inplenent a
di scrimnatory scheme, he may, as we held in [ Lutheran Church] "'attack
that schenme by raising a third party's constitutional rights."'"

Plaintiffs also allege a direct injury to their nenber-coaches
arising frompotential exposure to liability under Title | X based on
their participation in efforts to conply with the challenged policies.
See Pl."s Opp'n at 11. However, the D C Circuit appears to have found
that potential legal liability does not constitute a direct injury for
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concei vabl e that coaches in particular potentially suffer a

di rect economi c harmthrough | oss of enploynent if, as plaintiffs
al l ege, the challenged regul ations | ead educational institutions
to cut nmen's teanms. See Pl.'s Qpp'n at 11, First Am Conpl. 1T 4,
8, 48. Mreover, the cases cited by plaintiffs |lend support to
the notion that coaches and athletic directors have third party
standing to assert the rights of student athletes agai nst whom
they are allegedly "forced" to discrimnate. See Fraternal Order
of Police v. United States, 152 F.3d 998, 1002 (D.C. G r. 1998);
Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344, 350 (D.C
Cir. 1998).

Plaintiffs submt that their alumi and spectator nenbers
suffer an injury to their "aesthetic interest" in particular
men's teans and sports. Pl.'s Qpp'n at 10. However, plaintiffs
all ege no specific facts and cite no authority in support of the
standi ng of these particular nmenbers. For instance, plaintiffs do
not allege that their alumi and spectator nenbers have in the
past attended sporting events which are no |onger available as a

result of defendant's conduct. Nor have they alleged that

pur poses of standing analysis, preferring to ground standing for
simlarly situated plaintiffs in third party standing. See Fraternal
Order of Police, 152 F.2d at 1002 (recogni zing supervising officers’
potential liability for failure to conply with chall enged statute,
hol di ng that supervising officers had third party standing).
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plaintiffs' nmenbers would attend such events were they to again
beconme avail able pursuant to relief afforded by this Court. It
woul d t herefore appear that under Lujan, plaintiffs have not

all eged facts sufficient to establish injury-in-fact for their

al umi and spectator nenbers. Lujan, 504 U. S. at 562-64 ("O
course, the desire to use or observe an ani mal species, even for
purely esthetic purposes, is undeniably a cognizable interest for
pur pose of standing. But the injury-in-fact test requires nore
than an injury to a cognizable interest. It requires that the
party seeking review be hinself anong the injured."); see also

American Soc'y for the Prevention of Cruelty to Animals V.

Ringling Bros., 317 F.3d 334 (D.C. Cr. 1998) (plaintiff
expressed desire and intent to visit elephants in the future).
Neverthel ess, injury-in-fact to "any one" of plaintiffs'
menbers is sufficient to neet the requirenents of the
associ ational standing test. warth v. Seldin, 422 U.S. at 511. It
appears beyond dispute that plaintiffs have sufficiently alleged
that at |east sonme of their nmenbers, at a mninmm
student-athl etes and coaches, are currently sustaining injuries
that are concrete, particularized, direct, and i medi ate, and not
conjectural or hypothetical. See Steel Co. v. Citizens for a
Better Env't, 523 U.S. at 102-04. Defendant does not contend
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ot herw se.

Wre plaintiffs' notion for leave to file the Second Anended
Compl aint granted, plaintiffs would also allege that their
educational institution nenbers have suffered injury-in-fact as a
result of DoE s conduct. Second Am Conpl. T 4. Specifically,
plaintiffs would aver that plaintiff NWCA' s nenber institutions,
anong ot hers, "have cut hundreds of nen's teans and capped
hundreds of nmen's participation opportunities,” and therefore
have been injured by being "forced to serve . . . as the
involuntary participants” in a discrimnatory schenme. Second Am
Compl . 91 64, 65, 71. Wile, as noted above, if accepted as true,
these all egations may be sufficient to confer third party
standing on institutions to assert the rights of their student
athletes, under D.C. Circuit precedent it is unclear whether such
allegations rise to the level of injury-in-fact to the
institutions thenselves. See Fraternal Order of Police v. United
States, 152 F.3d at 1002, Lutheran Church-Missouri Synod v. FCC,
141 F. 3d at 350.

Per haps nore inportantly, plaintiffs fail to specify which
of their institutional nenbers have been harnmed by serving as
involuntary participants in a discrimnatory schene, and under

what circunstances. Wil e Mihl enberg College is naned in the
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decl aration acconpanyi ng the proposed Second Anended Conpl aint as
one specific institutional nenber anong many, there is no nention
of any action taken by Mihl enberg College in response to the 1979
Policy Interpretation or 1996 Clarification. See Tocci Decl. { 4.
Therefore, there is no conceivable basis for asserting an
injury-in-fact to this institutional nmenber of plaintiff NACA

nor for the College to have third party standing to challenge the
1979 Policy Interpretation or 1996 Clarification on behalf of its
student athl etes.

Recogni zing the liberal pleading requirenents reflected in
the Federal Rules of G vil Procedure and the governing case |aw,
the Court remains cognizant that "[i]t is the responsibility of
the conplainant to clearly allege facts denonstrating that he is
a proper party to invoke judicial resolution of the dispute and
the exercise of the court's renedial powers." Renne v. Geary, 501
U S 312, 316 (1991). Wile we nust presune that "general
al | egati ons enbrace those specific facts which are necessary to
support the claim" Lujan, 504 U. S. at 561, we are not required
to fill in critical lacunae in plaintiffs' allegations. This is
particularly true where, as here, those facts are uniquely wthin
plaintiffs' know edge, and therefore failure to allege themwth

sufficient specificity to provide notice of the precise basis for
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standing to maintain this suit cannot be overl ooked.

Plaintiffs do make specific allegations regarding
Nort hwestern University's efforts to conply with the 1979 Policy
Interpretation and 1996 C arification, and attach a voluntary
agreenent entered into between Northwestern and DoE's O fice of
Cvil Rghts ("OCR'"). Second Am Conpl. § 61. However, nowhere
in the Second Armended Conpl aint or the declaration acconpanyi ng
it do plaintiffs allege how they contend Northwestern University,
as opposed to its student athletes and coaches, was harnmed by
entering into the settlenment agreenent beyond the generalized
claim discussed above, that it was "forced to serve" as an
i nstrunment of unlawful discrimnation.

Nevert hel ess, the Court need not resolve the question of
whet her the all egations of the Second Anended Conpl aint are
sufficient as a matter of law to establish injury-in-fact with
respect to either plaintiff NACA as an organi zation, or its
educational institution nenbers, as it finds that the allegations
made in the First Amended Conplaint, claimng denial of athletic
opportunity on the basis of sex, are sufficient to establish
injury-in-fact, at least with respect to plaintiffs'
student-at hl ete and coach nenbers. Moreover, even if

injury-in-fact to NWCA and its educational institution nenbers is
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presuned based on the allegations of the Second Anended
Conpl ai nt, for the reasons outlined below, the Court finds that
these allegations fail to support plaintiffs' standing on
causation and associ ati onal standi ng grounds, respectively.
b. Causation and Redressability
The D.C. Circuit has succinctly articulated the analysis to
be applied under the second and third prongs of the Article I
standi ng test as foll ows:
Causation, or "traceability" exam nes whether it is
substantially probable that the chall enged acts of the
def endant, not of sonme absent third party, will cause the
particularized injury of the plaintiff. Redressability
exam nes whether the relief sought, assum ng that the court
chooses to grant it, will likely alleviate the
particularized injury alleged by the plaintiff.
Florida Audubon Soc'y v. Bentsen, 94 F.3d 658, 663-64 (D.C. G
1996) (en banc). Although causation and redressability are two
separate prongs of the constitutional standing test, they are
of ten addressed together, particularly in cases such as this. See
Freedom Republicans, Inc. v. FEC, 13 F.3d 412, 418 (D.C. Cr
1994) ("Wien plaintiffs' claimhinges on the failure of
government to prevent another party's injurious behavior, the
"fairly traceable' and redressability inquiries appear to
nmerge.").

Def endant's mai n argunment in support of the notion to
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dismss is that plaintiffs cannot establish redressability on the
facts alleged in the First Anended Conplaint, while amici
Nat i onal Wbnen's Law Center et al focus on the causati on aspect
of the standing inquiry. See Def.'s Mot. at 12, 13; NWC Brief at
2. In support of their contention that the 1979 Policy
Interpretation and the 1996 Clarification are the cause of their
injuries, and that the relief requested would redress their harm
plaintiffs allege that, as part of its efforts to enforce the
Three Part Test of the 1979 Policy Interpretation and the 1996
Clarification, DoE has initiated "hundreds" of investigations and
adm ni strative enforcenent actions at funded educati onal
institutions. First Am Conpl. § 48. Plaintiffs contend that, as
a direct result of DoE s enforcenent efforts, educational
i nstitutions have negotiated settlenent agreenments with DoE which
have reduced nal e participation opportunities. First Am Conpl.
48. Plaintiffs also allege that, in an effort to avoid such
enforcenment actions, institutions have preenptively limted male
participation opportunities under the belief that doing so would
bring theminto conpliance with the Three Part Test. Id
Plaintiffs specifically allege that both Bucknell University
and Marquette University expressly cited conpliance with Title

I X, and in the case of Bucknell, particularly the first part of
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the "Three-part Test," as the primary reason for cutting their
men's westling teans. First Am Conpl. Y 50-51. Finally,
plaintiffs allege "on information and belief" that conpliance
with Title I X informed Yale University's decision to cut its
wrestling programdespite an offer to endow the programthrough
private funding. First Am Conpl. f 52. Plaintiffs argue that
striking dowmn the 1996 Clarification and the Three Part Test of
the 1979 Policy Interpretation, as well as issuing a judicial
declaration that it is unlawful under Title I X for DoE to
authorize institutions to engage in gender-conscious "cutting and
capping,” would redress their injuries by renoving offending
agency interpretations while leaving in place gender-neutral
statutory and regul atory protections agai nst intentional
discrimnation. First Am Conpl. { 53.

Plaintiffs' allegations and argunent focus primarily on the
first prong of the Three Part Test, which they characterize as a
"quota," requiring "equal participation" based on enrol | nent
rat her than the "equal opportunity” based on interest envisioned
by the 1975 Regul ations. First Am Conpl. 9T 49, 53. Plaintiffs
mai ntain that the exi stence of the so-called "quota" enbodied
within the first prong of the Three Part Test was a substanti al

factor, if not the only factor, notivating decisions by
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institutions such as Bucknell to intentionally discrimnate
agai nst nmen by cutting nen’s athletic teanms. Id

Plaintiffs also allege that, under circunstances where nen's
actual interest in athletics is greater than wonen's, conpliance
with the second or third prong of the Three Part Test al so
constitutes unlawful discrimnation against nen. Pl.'s Opp'n at
9; First Am Conpl. ¥ 65. Under such circunstances, if an
institution conplies with the second prong of the Three Part
Test, it will expand wonen's athletic opportunities without a
conconm tant expansion of nen's opportunities, notw thstanding
greater interest in athletics anong nen. Simlarly, an
institution conplying with the third prong of the Three Part Test
will fully accommpdate wonen's interests in athletics wthout
fully accommpdating nen's interests, regardl ess of whether nen's
interests are greater. Therefore, plaintiffs contend that, no
matter which prong of the Three Part Test an institution seeks to
conply with, its conpliance constitutes unlawful discrimnation
on the basis of sex in violation of Title I X

Both parties concede that plaintiffs are, in large part,
chal l enging third-party conduct, nanely that of educati onal
institutions seeking to conply with Title I X as currently

enforced. See Def.'s Mot. at 13; Pl.'s Opp'n at 9. As the U S
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Suprene Court pointed out in Lujan,

[When . . . aplaintiff's injury arises fromthe
government's allegedly unlawful regulation . . . of soneone
else . . . causation and redressability ordinarily hinge on
the response of the regulated . . . third party to the
governnment action . . . The existence of . . . standing
depends on the unfettered choi ces nade by independent actors
not before the courts . . . whose exercise of broad and

l egitinmate discretion the courts cannot presunme to contro

or predict, and it becones the burden of the plaintiff to
adduce facts show ng that those choices have been or will be
made in such a manner as to produce causation and permt
redressability of injury.

Lujan, 504 U.S. at 562.

Plaintiffs neverthel ess contend that the conduct on the part
of educational institutions which results in the injuries alleged
is the direct result of DoE s pronul gati on and enforcenent of the
1979 Policy Interpretation and the 1996 Cd arification. ! See

Pl."s OQop'n at 9. Arguing that exercise of institutional

16 Plaintiffs do contend that, in cases where DoE has entered
into settlenment agreements requiring conpliance with the first part of
the "Three-Part Test," DoE "directly" causes the resulting injuries.
However, the decisions creating the circunmstances triggering a DoE
i nvestigation or enforcenent action, as well as the need for a
settlement agreenment in the first place, are uniquely within the
di scretionary purview of third party educational institutions. Third
party educational institutions also ultimately deci de whether to enter
into such settlenent agreenents or forego federal funding and contest
DoE s interpretation and enforcenment of Title I X in an action under 20
U S C 8§ 1682 (authorizing judicial review of an agency action
"terminating or refusing to grant or to continue federal assistance").
Therefore, plaintiffs' student athlete and coach nenbers cannot claim
to be "directly regul ated" by DoE through such agreenents, nor can
they circunvent causation/redressability questions by alleging direct
injury as a result of settlenment agreenments voluntarily negoti ated by
third party educational institutions with DoE
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di scretion under DoE' s Title | X enforcenent schene is confined to
sel ecting anong the three options offered by the Three Part Test,
all of which injure their nenbers by placing themon an "unequal
footing," plaintiffs assert that the Three Part Test so
constrains the choices of educational institutions that the
"third parties” in question have no option but to unlawfully harm
plaintiffs. See Pl."'s Qop'n at 9, n.9; Tr. H'g 10/15/02 at 113.
Noting that indirectness of injury, while not necessarily
fatal to standing, nmay nmake it "substantially nore difficult” to
establish, defendant responds that plaintiffs are unable to
denonstrate that it is likely, and not nerely specul ative, that
invalidation of DoE's interpretation of Title I X, as manifested
t hrough the Three Part Test and 1996 C arification, will redress
their injuries. See Def.'s Mdt. at 14-18, n.2. Defendant contends
that a number of other factors, sonme of which will continue to
operate regardl ess of whether the Court awards the relief
requested, informthe decisions of the educational institutions
subject to the challenged regul ations. See Def.'s Mt. at 14-18,
n. 2. DoE places particul ar enphasis on the preni se that
educational institutions would still be bound by and subject to
liability under G rcuit Court decisions uphol ding DoE' s

interpretation of Title I X and concludes on this basis that they
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are therefore unlikely to cease the conduct at issue should this
Court declare the challenged interpretations invalid. Def's Mt.
at 15; Def.'s Reply at 4.

However, plaintiffs correctly counter that if the Court
awards the entirety of the relief requested, the chall enged
interpretations of Title I X and the 1975 Regul ations would in
ef fect be repeal ed, and DoE would be required to pronul gate new
rules and interpretations which do not authorize conpliance with
Title I X through any of the neans set forth in the Three Part
Test. As a result, Crcuit opinions upholding and deferring to
DoE' s current interpretation of Title I X and its regul ations
woul d no | onger be relevant, as courts would now defer to the new
regul atory interpretation. Pl.'s Qop'n at 12-13, n.11; Tr. H'g
10/ 15/ 02 at 45, 71

Def endant's contention that plaintiffs' argunent is
"fanciful"™ msses the point. Def.'s Reply at 5-6. Plaintiffs are
not alleging that, upon issuance of the requested relief by this
Court, their remedy would then lie in subsequent actions agai nst
educational institutions based on this Court's order,
notw t hstandi ng the exi stence of controlling or persuasive
authority uphol ding DoE s current interpretation of Title I X and

its regulations. See id. at 6. Rather, plaintiffs contend that an
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award of the requested relief would, by striking down the 1979
Policy Interpretation's Three Part Test and the 1996
Clarification, renove any notivation for educational institutions
to engage in the conduct alleged to cause themharm Pl.'s Qop'n
at 13; Tr. H'g 10/15/03 at 110. In the absence of any regul atory
notivation for cutting or capping nmen's teans, expandi ng wonen's
prograns Wt hout expanding nen's prograns, or fully accommobdating
wonen's, but not nen's, athletic interests in order to conply
with one of the three prongs of the Three Part Test, plaintiffs
submt that educational institutions would voluntarily cede to
the then strengthened argunents of groups such as plaintiffs to
increase or maintain nmen's athletic opportunities. I1d
Notw t hstanding this inportant point, plaintiffs have not
all eged any facts which would allow themto neet even the m ninma
burden of pleadi ng causation and redressability under the notion
to dism ss standard. Wth respect to causation, plaintiffs have
not all eged, beyond conclusory assertions, that the Three Part
Test represents a "substantial factor” in third party
deci sion-making. See Pl.'s Qpp'n at 12-13; Def.'s Mt. at 17;
Def.'s Reply at 3-4; First Am Conpl. {1 50-51; see also
Competitive Enter. Inst. v. Nat'l Highway Traffic Safety Admin.,

901 F.2d 107, 113 (D.C. GCir. 1990) ("For standing purposes,
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petitioners need not prove a cause-and-effect relationship with
absolute certainty; substantial |ikelihood of the alleged
causality neets the test. This is true even where the injury

hi nges on the reactions of third parties . . . to the agency's
conduct. In such cases, the alleged injury nust be traced back

t hrough the actions of the internediary parties to the chall enged
governnent decision."); Bldg. & Constr. Trades Dept., AFL-CIO v.
Allbaugh, 172 F. Supp. 2d 138, 150 (D.D.C. 2001), rev'd on other
grounds, 295 F.3d 28 ("[I]t is clear that when plaintiffs can
prove that the federal governnent's conditional funding offer is
the actual and only reason for a recipient's decision, causation
has been established."). In fact, plaintiffs appear to concede

t he poi nt by acknow edging that even if the Court granted the
relief requested, plaintiffs and their opponents would still be
arguing their respective positions to educational institutions,

i ncl udi ng Bucknell, Marquette, and Yale, which would, in turn,
continue to nake discretionary determi nations with respect to
capping, cutting and addi ng teans based on a nunber of factors,
including those set forth in the 1975 Regul ations, as well as
factors separate and apart fromTitle I X and its attendant

regul ations. See Pl.'s Opp'n at 13. Wth respect to

redressability, plaintiffs also contend that they have all eged
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facts sufficient to neet the "likelihood" of redress necessary to
confer standing. Pl.'s OCpp'n at 12. For instance, they point to
their allegations, based on a press rel ease i ssued by Bucknel
University, that the institution cut its men's westling team
solely to neet the first prong of the Three Part Test, and submt
that, if the 1979 Policy Interpretation and the 1996
Clarification are stricken, because private funding is avail able
to support the Bucknell westling team "presumably” Bucknel
University would reinstate a varsity nen's westling team Tr
H'g 10/ 15/02 at 118-19. Plaintiffs also allege that Marquette's
athletic director has stated that Marquette "m ght" bring back
its westling program"if the |legal requirenents changed." First
Am Conpl. § 51. No allegations whatsoever are made regardi ng the
effect the requested relief would have on Yale University's
decision to cut its men's westling program Responding to the
Court's query regarding the specul ative nature of such
predictions, plaintiffs' counsel sinply stated, w thout nore, "we
have every reason to believe" that, at a mninmum Marquette
University would reinstate its nen's westling teamon a
privately funded basis if at least the first prong of the Three
Part Test were struck down. Tr. Hr'g 10/15/02 at 119.

Plaintiffs al so argue that defendant greatly exaggerates the

72



degree of "likelihood" of redress required to establish Article
1l standing. Pl.'s Opp'n at 12. However, as pointed out by
defendant, the cases relied upon by plaintiffs are inapposite.
See Def.'s Reply at 5, n.2. For instance, plaintiffs cite to this
Court's opinion in Allbaugh for the proposition that "when a
chal | enged agency action authorizes allegedly illegal activity
that will alnost surely harma person, that person has standing
to make a claim" Bldg. & Constr. Trades Dep't, AFL-CIO v.
Allbaugh, 172 F. Supp. 2d at 147. However, in Allbaugh, the
chal | enged agency action, an Executive Order strictly prohibiting
certain conduct on the part of executive agencies awardi ng
construction contracts, directly I ed the agencies in question to
resci nd | abor agreenents previously negotiated with plaintiffs,
as well as to reject future agreenents of the type prohibited.

Id. at 143-45. Prior to making the statenment relied upon by
plaintiffs, this Court noted that the plaintiffs in Allbaugh had
| ost the benefit of a particular agreenent previously negotiated
with a governnent agency subject to the Executive Order, were
precluded fromattenpting to negotiate such agreenents with
governnment agencies in the future, or both. Id. at 147-48.

Allbaugh i s therefore readily distinguished fromthis case.
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Allbaugh involved a regulation which directly prohibited an
agency fromtaking a particular course of action, which, in turn,
directly affected the plaintiffs in particularized ways. See id.
at 155 ("the causal chain . . . is clear: [the Executive O der]
prohi bits federal agencies fromincluding PLAs in the bid
specifications or other contract docunents for federally owned
projects."). Mreover, at |east one of the contracting agencies
had specifically represented that it would enter into the type of
agreenent prohibited by the Executive Order if the Order were
struck down. 1d. at 150-51. Once prelimnary injunctive relief
was granted, it proceeded to do precisely that. 1d. at 151.
Conversely, under Title I X as enforced by DoE, educati onal
institutions select froma range of options when choosing how to
conply with the statute and its regulations while neeting their
academ c and athletic goals with limted resources. See, e.qg.
Cohen II, 101 F.3d at 185 (institutions may achi eve conpliance
with Title X by elimnating athletic prograns altogether,

el evating or creating the nunber of wonen's athletic
opportunities, denoting or elimnating the nunber of nen's
opportunities, or a conmbination of renedies; institutional
priorities will determne the path to conpliance el ected by an

institution); see Allbaugh, 172 F. Supp. 2d at 155 ("[The
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Executive Order] does not present federal agencies with a choice;
rather it directly prohibits federal agencies fromincluding PLAs
in their bid specifications.").

Flexibility, as well as First Amendnent consi derations
enbodi ed within the notion of academ c freedom are central to
the Title I X statutory and regul atory framework. See, e.g. Cohen
I7, 101 F. 3d at 187; Kelley v. Bd. of Tr., 35 F.3d at 271,
Williams v. Sch. Dist. of Bethlehem, 998 F.2d at 171 ("the
provisions of title IX grant flexibility to the recipient of
federal funds to organize its athletic programas it w shes, so
|l ong as the goal of equal athletic opportunity is nmet.").
Educational institutions selecting athletic offerings exercise
di scretion within a conplex regulatory schene which requires
consideration of a nmultitude of factors beyond the effective
acconmodation of the interests and abilities of nenbers of both
sexes, the regulatory factor under which the Three Part Test is
applied. see 34 CF.R 8 106.41(c); see also Cohen II, 101 F.3d
at 171 ("In short, the substantial proportionality test is but
one aspect of the inquiry into whether an institution's athletics
program conplies with Title I X."). These include, anobng others,
distribution of facilities, coaching, and schol arship resources
anong teans, male and femal e, scheduling of practice tinme and
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ganes, and the conpetitiveness of various teans. See 34 CF. R 8§
106.41(c); see also 34 CF.R 8§ 106.37(c)(institutions "nust
provi de reasonabl e opportunities for such award [of financial
assi stance] for nenbers of each sex in proportion to the nunber
of students of each sex participating in intercollegiate
athletics."). Furthernore, factors external to the regulatory
schene conme into play in athletic program deci si on-mnmaki ng,
including the desire to achieve a particular conpetitive |evel,
avai lability of athletes with high school conpetition experience,
and spectator interest.'” See, e.g., Kelley v. Bd. of Tr., 35

F.2d at 269 (nen's swi nming selected for term nation because,

7 Plaintiffs ask this Court to take financial considerati ons out
of the chain of causation because, at |least with respect to Bucknell
Marquette, and Yale, private funding to sustain the nen's westling
programis avail able or has been offered. See Tr. H'g 10/15/02 at
118-19. However, it is noteworthy that, in a recent decision, the
Eighth Circuit held that

a public university cannot avoid its | egal obligations by
substituting funds fromprivate sources for funds fromtax
revenues. Once a university receives a nonetary donation, the
funds becone public noney, subject to Title I X' s |egal
obligations in their disbursenent.

Chalenor v. Univ. of N.D., 291 F.3d at 1048. Moreover, universities
have "no obligation to accept the donation." 1d. Therefore
plaintiffs' assertions that "but for Title IX " Bucknell, Marquette,
and Yal e would not have cut their nen's westling teans because
fundi ng was avail able to sustain them are by no neans water-tight.
Nevert hel ess, the Court has, as required by the governing case |aw,
made all favorable inferences in favor of the plaintiffs, and has not
relied on funding considerations in its analysis of causation and
redressability.
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"anong ot her things, the programwas historically weak, sw nmm ng
is not a wdely offered athletic activity in high schools, and it
does not have a large spectator following."). Wiile plaintiffs
are not required to elimnate every other potential cause of
their injury, it cannot be held, as it was in Allbaugh, that the
Three Part Test and 1996 Clarification, which address a single
aspect of this conplex algebra, so controls the conduct of third
parties as to confer standing on plaintiffs. See Allbaugh, 172 F.
Supp. 2d at 149 ("Wile indirect causation is possible, the
Suprene Court has yet to define the precise paraneters for
determ ni ng when indirect causation is sufficient for standing
pur poses. Each court faced with such a question nust determ ne
how nmuch 'coercion' is sufficient to hold that the governnent's
action caused a third party's action to injure plaintiff.").
Simlarly, while plaintiffs need not prove that the
requested relief is certain to alleviate the harm al | eged,
particularly in the context of a conplex regulatory schene
governing the conduct of third parties, they nust produce at
| east some evidence that the imediate result of striking down
the contested regul ations would be a reduction in the harm

al l eged. See Cmty. Nutrition Inst. v. Block, 696 F.2d 1239, 1248-

49 (D.C. Gr. 1983,) rev'd on other grounds, 467 U S. 340, 104 S
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Ct. 2450 (1984). It is particularly relevant in this regard that
t here have been no representations on the part of any of the
speci fic educational institutions whose conduct is the subject of
plaintiffs' allegations that the teanms cut would be reinstated
should this Court grant plaintiffs the relief they seek. Compare
Competitive Enter. Inst. v. Nat'l Hwy. Traffic Safety Admin., 901
F.2d at 114-18 (major auto manufacturers stated on the record
that, in the absence of chall enged standards, they woul d nake
efforts to regain market share by producing |arger
vehicles,"[t]he adm nistrative record [was] replete with evidence
t hat manufacturers face consunmer demand for |arger vehicles,"
agency's own fact finding denonstrated causal effect between
regul ation of fuel efficiency and availability of |arger and
heavi er vehicles, and past experience denonstrated that

manuf acturers were likely to respond to | ower standards by
continui ng or expandi ng production of |arger, heavier vehicles);
Cmty. Nutrition Inst. v. Block, 696 F.2d at 1248 (plaintiffs
cited to U S. Dept. of Agriculture Inpact Statenent predicting
that elimnation of regulatory requirement would result in
savings to consuner plaintiffs); Bldg & Constr. Trades Dep't,
AFL-CIO v. Allbaugh, 172 F. Supp. 2d 150-51 (at |east one of
contracting agencies had represented that it would take action
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elimnating alleged harmif chall enged regul ati on was struck
down, and did so upon grant of prelimnary injunction).
Plaintiffs' failure to offer nore specific and concrete

al | egati ons suggesting a "substantial |ikelihood" that

i nvalidation of the challenged policy interpretations would
change third party educational institutions' conduct in such a
way as to alleviate their alleged harmrenders their reliance on
Allbaugh m spl aced.

Plaintiffs also rely on the D.C. Circuit's opinion in
Northeast Energy Associates v. FERC to support their assertion of
standi ng. Northeast Energy Associates v. FERC, 158 F.3d 150, 151,
153-54 (D.C. Cir. 1998). There, the court found that rate payers
had standing to chal |l enge agency action allowi ng a regul ated
third party to charge plaintiffs a prescribed rate for the
transport of natural gas during a specific period of tinme. Id
However, under the relevant statute, the agency, the Federal
Energy Regul atory Conmi ssion ("FERC'), must approve the rates
charged by natural gas pipeline operators. 1d. at 151. Therefore,
as was the case in Allbaugh, the agency exercised conplete
control over the relevant third party conduct.

Mor eover, the FERC court noted that, on the facts before it,

79



plaintiffs' relief did not depend entirely on the conduct of
third parties. I1d. at 153. Because the agency effectively
controlled the maxi mnumrate natural gas providers could charge
plaintiffs, it could have taken direct action which would have
provided plaintiffs the relief sought, sinply by requiring the
third party to charge plaintiffs lower rates during the rel evant
time period. I1d. Therefore, the Crcuit found that remand to the
agency for new rul enmaking could in fact lead directly to redress
of plaintiffs'" harmw thout relying on a third party's
di scretionary deci si on-nmaki ng, because the agency m ght choose,
on remand, to reverse its decision to suspend the operation of
| ower rates for five nonths. 1d. at 154.

Here, there is no direct action DoE could take in new
rul emaki ng whi ch woul d force educational institutions to redress
plaintiffs' alleged injuries. Even if DoE were to adopt an
interpretation of the statute and the 1975 Regul ations reflecting
all of plaintiffs' desires, and conpletely w thdraw federal funds
pursuant to 20 U.S.C. 8§ 1682 from educational institutions
engaging in cutting and "capping” nen's teans, the institutions
i n question could still conceivably persist in the conduct
conpl ained of if notivated by other considerations. See Freedom

Republicans, 13 F.3d at 419; see also NWL.C Brief at 15 (sone
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men's teans could still be cut in order to accommodat e ot her
men's teans rather than to accommpdate wonen's teans). Wile
wi t hdrawal of all federal funding to an institution is a powerful
enforcenent tool, it does allow the funded entity to elect to
proceed with discrimnatory conduct in the absence of federal
funding without punitive repercussions. As such, it is an

enf orcenment nechani sm substantially different fromthe

regul ations inplicated in the cases relied upon by plaintiffs,
which directly permt and prohibit conduct, and subject a
regul ated third party to civil or crimnal enforcenment actions
for nonconpliance.

The case cited by plaintiffs which comes closest to
supporting a finding that plaintiffs have all eged facts
sufficient to survive a notion to dismss for failure to neet the
redressability prong of the standing test falls far short of
doing so. Motor & Eq't Man. Ass'n v. Nichols involved a
chal | enge brought by manufacturers of car parts to an EPA
regul ation permtting auto manufacturers to conply with federal
aut o-em ssions standards by instead conplying with California
em ssions standards. Motor & Eq't Man. Ass'n v. Nichols, 142 F.3d
449, 452 (D.C. Gr. 1998). Plaintiffs in that case contended that

manuf acturers' statutorily authorized election to conply with the
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California standards as opposed to the federal standards
decreased the market for their parts because conpliance with
California standards made their parts nore difficult to install.
Id. Defendants challenged plaintiffs' standing on the grounds
that auto nmanufacturers made i ndependent decisions with respect
to which standard to conply with, and therefore repeal of the
chal I enged rul e woul d not necessarily affect the decisions of
these "third parties not before the Court." 1d. at 457.

However, the Grcuit found in Nichols that the chall enged
rul e had indisputably resulted in a virtually unani nous deci sion
by auto manufacturers to conply with California standards rather
than federal standards. Id. As a result, the "trenendous
I ncentive" created by the challenged rule for third parties to
engage in conduct harnful to the plaintiffs left "no doubt" in
the Grcuit's mind that "the unfettered choi ces made by
i ndependent actors [had] been . . . made in such a manner as to
produce causation." I1d. (citing Lujan, 504 U S. 555).
Accordingly, a court order vacating the chall enged rule and
ordering the agency to undertake a new rul emaki ng coul d renedy
plaintiffs' alleged injuries, and a declaration by the court that
the chal | enged agency regul ati on was unl awful under the Cean Air
Act woul d render redress of plaintiff's injury nore |ikely at the
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agency level. 1d. If the agency engaged in rul enaki ng consi st ent
with the Grcuit's opinion, manufacturers would be barred from
conplying wwth the California standard, and woul d have no choi ce
but to conply with the federal standard.

Conversely, plaintiffs in this case have all eged no such
virtual I y unani nous deci sion on the part of educati onal
institutions to conply with the challenged Title I X enforcenent
schenme by cutting or capping nmen's teans or otherw se
di sadvant agi ng mal e at hl etes and coaches. |ndeed, amici NW.C et
al cite to numerous instances in which educational institutions
have been found to be in conpliance with the Three Part Test
W thout cutting or capping nen’s teans in order to conply with
the first prong of the Three Part Test. See NW.C Brief at 11
("the actual operation of the three-part test has denonstrated
that the great majority of schools have expanded opportunities
for nmen as well as wonen in conplying with its requirenents”)
(citing NCAA 1982-2001 Sports Sponsorship and Participation
Statistics Report (2002)). In fact, amici NWL.C point to a recent
GAO study which indicates that the nunber of nen's teans has
i ncreased overall since 1982, including at schools which added
wonen's teans. Id. at 12 (citing Intercollegiate Athletics:

Four-Year Colleges' Experiences Adding and Discontinuing Teams
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(2001)).

Mor eover, funded educational institutions have cut and
capped nen's teans while increasing wonen's athletic
opportunities during periods when the Three Part Test was not
enforced. See NWLC Brief at 12 ("[i]n [a] four year period when
the three-part test was not in effect, colleges and universities
cut westling teans at a rate alnost three tines as high as the
rate of decline during the 12 years after Title I X' s application
to intercollegiate prograns was firmy reestablished . . . ")
(citing NCAA 1982-2001 Sports Sponsorship and Participation
Statistics Report (2002)); see also Competitive Enter. Inst. v.
Nat'l Hwy. Traffic Safety Admin., 901 F.2d at 117 (relying in
part on past history of third party conduct in response to
regul atory changes). These historical patterns lend further
support to the proposition that nultiple considerations in
addition to, and beyond conpliance with, the chall enged
interpretation of Title I X informthe decisions of educational
I nstitutions, including Bucknell and Marquette, to cut nen's

westling teans.!® Conditions under which the Three Part Test

18 See Bucknell News Rel ease, May 2, 2001, stating that decision to
cut nmen's westling teamwas nmade not only to conply with Title I X
but also in an effort to "retain excellence in our existing sports
prograns, and be fiscally responsible." See also Marquette News

Rel ease, June 17, 2001, citing "the financial and conpetitive
environnent,"” as well as conpliance with Title I X, as justifications
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pl ays no rol e whatsoever in causing the alleged harmto
plaintiffs, and in which striking down the chall enged
interpretations would have no effect, are therefore entirely
pl ausi bl e.

Plaintiffs respond, and amici NW.C et al. concede, that
men's athletic opportunities have not increased at the sanme rate
as wonen's over the time period during which the Three Part Test
has been enforced. See NW.C Brief at 11 (rate of increase in
wonen's athletic opportunities has been higher). Plaintiffs
further contend that the di sproportionate increase in wonen's
opportunities reflects intentional discrimnation against nen
aut hori zed by the second and third prongs of the Three Part Test.
However, as NW.C correctly points out, any disproportionate
increase in wonen's athletic opportunities could just as easily
be the result of institutions' non-discrimnatory efforts to
accommopdat e wonen's growing interest in athletics. See NALC Bri ef

at 8. At nost, plaintiffs allege that at "some" institutions

for cutting men's westling team

Additionally, it has been suggested that nmen's sports such as
wrestling are just as likely to be cut because of disproportionate
consunption of resources by other nmen's sports, such as football and
basketball. See NWLC Brief at 15. Under such circunstances,
plaintiffs' alleged injuries could be addressed wi thout offending the
Three Part Test by reapportioning resources within nen's athletic
departments. I1d
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men's interest is greater than wonen's, but neverthel ess wonen's
interests are being nore fully accompdated than nen's as a
result of efforts to conply wwth the second and third prongs of
the Three Part Test. Pl.'s Qop'n at 3 n. 4, 9; Tr. H'g 10/ 15/02
at 119 ("there are sone schools in the United States, and this is
what we said in the conplaint, where nen are nore interested than
wormen or we assune that's the case . . . at least at those
school s there's an argunent that nmen are nore interested than
wonen . . . nmen are put essentially on an unequal footing.")

Such generalized and conclusory all egati ons, acconpani ed by vague
references to overall decreases in nmen's athletic opportunities
and increases in wonen's opportunities, are insufficient to
establish either causation or redressability with respect to the
second and third prongs.

As a result, plaintiffs' First Amended Conplaint falls far
short of alleging a uniformdiscrimnatory response arising from
educational institutions' efforts to conply with at |east one of
the three prongs of the Three Part Test. Wile an educati onal
institution's exercise of discretion may indeed be limted to
sel ection anong three options for denonstrating equal athletic
opportunity, plaintiffs have not established causation or

redressability under the case law cited with respect to any one
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of the three prongs of the Three Part Test.

Mor eover, as pointed out by defendant, educational
institutions, unlike autonobile manufacturers, do not require
aut hori zation froma governnent agency to engage in the conduct
giving rise to plaintiffs' action. Def.'s Reply at 5 n. 2.
Therefore, this case is distinguishable fromthose in which
vacating governnent action would render a third party's conduct
illegal, thereby effectively preventing third parties from
engagi ng in the conduct alleged to cause harm See Def.'s Mt. at
16. Even assum ng arguendo that all three prongs of the Three
Part Test are a substantial cause, for standi ng purposes, of
plaintiffs' injuries, and that the relief requested by plaintiffs
were to be granted in its entirety, under the Title I X statutory
and regul atory framework, institutions could elect to forgo
federal funding and still engage in intentional discrimnation
agai nst nen's teans based on considerations other than the Three

Part Test.!® See Tr. H'g 10/15/02 at 48 (plaintiffs' counsel

19 This Court has previously rejected a bright line rule providing
that a third party's decision regarding whether or not to conply with
a federal pronouncenent is "necessarily a voluntary and i ndependent
action of athird party because there is no sanction beyond the
threatened | oss of funding." Allbaugh, 172 F. Supp. 2d at 151. 1In so
doing, it noted that conditional funding can "cause” a third party
reci pient's decisions for standi ng purposes where it has the effect of
coercing or determining the third party's conduct. See id. at 152. The
Allbaugh opinion ultimately held that no speculation as to causation
is required where "plaintiffs can prove to the requisite standard of
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concedes that, even if plaintiffs were granted all of the relief
they seek, they would be limted to seeking term nation of
funding to institutions which persist in conduct they conplain
of ). Accordingly, plaintiffs' reliance on cases in which a Court
Order woul d have the effect of rendering the chall enged conduct

illegal are m spl aced. ?°

proof that [a third party's] decision was actually caused by the
federal government's threat to cease funding, and only by that
threat." 1d. at 150. However, as discussed above, considerations
beyond conpliance with Title I X and continued recei pt of federa
fundi ng noti vate the decisions of funded educational institutions
regarding their athletic prograns. As a result, plaintiffs have fail ed
to neet the standard for establishing causati on based on conditi onal
funding set forth in Allbaugh. See also Freedom Republicans, 13 F.3d
at 419 ("we would be venturing into pure specul ation were we to
attenpt to foretell [third party] response to term nation of its
present funding.").

20 Equal |y problematic is plaintiffs' subsequent reliance on the
D.C. Crcuit's holding in Animal Legal Def. Fund v. Glickman as
supporting a finding of redressability. See Animal Legal Def. Fund,
Inc. v. Glickman, 154 F.3d 426 (D.C. Gr. 1998) (en banc); Tr. H'g
10/ 15/ 02 at 114; Pl.'s Reply in Supp. of Mdt. for Leave to File Second
Am Conpl. at 2. As in Motor & Eq't Man. Ass'n v. Nichols, the
chal | enged agency action in Animal Legal Def. Fund directly prohibited
or permitted particular conduct on the part of the third party. The
consequences of non-conpliance with agency regul ati ons went beyond
funding cuts. Animal Legal Def. Fund, Inc. v. Glickman, 154 F.3d at
439 ("If the USDA had found the Gane Farm out of conpliance with
current regulations, or if the governing regulations had thensel ves
been nore stringent, the Gane Farm s owners woul d have been forced (in
order to remain in accord with the law) to either alter their
practices or go out of business and transfer their animals to

exhibitors willing to operate legally") It was in that context that
the Circuit held a plaintiff's injuries to be redressabl e where
chal | enged agency action authorizes otherwise illegal conduct. Id at

440-41. In this case, even if plaintiffs' contention that the 1979
Policy Interpretation and 1996 Clarification authorize conduct that is
otherwise "illegal" under Title IX is accepted as true, third parties
could still lawfully elect to engage in such conduct, al beit w thout
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Plaintiffs' citation to this Crcuit's decision in Tozzi is
equal ly unavailing. Plaintiffs have not nmet their burden of
alleging facts sufficient to establish that "agency action is at
| east a substantial factor notivating the third parties’
actions.”" Pl.'s Opp'n at 11, citing Tozzi v. U.S. Dep't of Health
& Human Serv, 271 F.2d 301, 308 (D.C. Cir. 2001). In Tozzi, the
agency action challenged was the i ssuance of a report intended to
serve as the federal governnent's "authoritative state of
know edge regarding the carcinogenicity of various chemcals,"
and as a resource for federal, state, and |local regul atory
authorities. Id. at 309. The record established that it was an
extrenely influential docunment with respect to which substances
the federal governnent considered appropriately |abeled with the
"inherently pejorative and damaging term..'carcinogen.'" Id. at
309. Plaintiffs were manufacturers of products known to rel ease
t he substance the report characterized as "a known hunman
carcinogen." Tozzi v. U.S. Dept. Of Health and Human Serv., 271
F.3d at 307. Moreover, 95 percent of the conpany's sal es depended
on the continued use of their product by "the nedical

establishnent." 7Id. As a result, the D.C. Crcuit found that it

the benefit of federal funding.
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was "not too speculative to conclude that the Report will injure
[plaintiffs] economcally, even wth the presence of other causal
factors.” 1d. at 309. In light of the absence of any other
authoritative federal governnent pronouncenent describing the
substance in question as a "known carcinogen,” the Crcuit also
found that plaintiffs' alleged injury could be redressed by a
court order declaring the report's findings to be without
sufficient scientific basis. I1d. at 309-10.

The 1979 Policy Interpretation and 1996 Clarification are
concededly authoritative statenents by a federal governnent
agency regardi ng the neans by which educational institutions may
conmply with Title I X. And, the facts at issue in both Tozzi and
this case differ substantially fromthe circunstances before the
courts in Allbaugh, FERC, and Motor & Eq't Man. Ass'n, in which
the third parties whose conduct was alleged to be the cause of
plaintiffs' harmwere subject to the direct control of the agency
whose actions were chal | enged.

However, the simlarities between this case and Tozzi go no
further. In Tozzi, the responses of state and | ocal regulatory
agencies, as well as private purchasers, to the chall enged agency

action were both entirely predictable and direct. See Tozzi v.

90



U.S. Dept. Of Health and Human Serv., 271 F.3d at 307 ("Wen the
government attaches an inherently pejorative and damagi ng term
such as 'carcinogen' to a product, the probability of economc
harmincreases exponentially."); see also Block v. Meese, 793
F.2d 1303, 1309 (D.C. Cir. 1986) (public's irrational reaction to
government agency's branding of filnms as "propaganda" did not
preclude finding that alleged harmwas "fairly traceable" to
government conduct). The influence of other causal factors pal ed
in conparison to the likely effects of an authoritative
governmental declaration that a product intended for a nedical

mar ket rel eased a "known human carci nogen.” The relationship
bet ween the existence of the chall enged regulatory interpretation
and the injuries alleged by plaintiffs here is far nore
attenuated. Conpliance with other aspects of the 1975
Regul ati ons, financial considerations, staffing, availability of
facilities, spectator interest, and conpetitiveness are but a few
of the equally conpelling considerations factoring into decisions
made by educational institutions regarding their athletic
pr ogr ans.

On the facts alleged in the First Amended Conplaint, the

Three Part Test cannot be singled out as a "substantial factor"”

notivating the decisions of educational institutions, with the
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possi bl e exception of Bucknell University' s decision to cut its
men’s westling team?* Plaintiffs argue that an allegation that
any school actually elected to cut or cap a nen's teamin an
effort to conply with the first part of the Three Part Test is
sufficient for purposes of causation, thereby rendering
plaintiffs' allegations with respect to Bucknell sufficient to
establish standing in this case. However, unlike the plaintiff in
Tozzi, even With respect to Bucknell, plaintiffs cannot point, in
support of their claimof redressability, to the absence of other
causal factors of equal or greater weight in third party
deci si on- maki ng processes. 2

Nor have plaintiffs alleged, with respect to redressability,
t hat Bucknell has any intention of restoring its nmen's westling

team shoul d the Three Part Test be struck down, thereby renoving

2L First Am Conpl. 91 50-52. The First Amended Conpl ai nt all eges
with respect to Marquette University's decision only that it was nade
in an effort to conply with DoE's "Title IX policies.” First Am
Conpl. 9 51. Simlarly, plaintiffs allege only that Yale University
denoted its varsity westling teamto "club status" and refused to
accept a private endowrent to sustain the team "because of Title IX. "
Id. 1 52.

22 As noted above, the Bucknell press rel ease on which plaintiffs
rely cites to considerations beyond conpliance with the Three Part
Test as pertinent to Bucknell's decision to cut the nmen's westling
program See Bucknell News Rel ease, May 2, 2001 (stating that decision
to cut men's westling teamwas nmade not only to conply with Title IX
but also in an effort to "retain excellence in our existing sports
progranms, and be fiscally responsible.")
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this case fromthe reach of the Allbaugh and Competitive Enter.
Institute holdings. As for Marquette University's nmen's westling
team a statenment by Marquette's athletic director indicating
“"that Marquette might bring back its westling programif the
| egal requirements change" is insufficient to support a finding
that redressability has been established. See First Am Conpl. 19
50, 51. To the contrary, it seens to confirmthat educati onal
institutions engage in nulti-factor analysis with respect to
athletic offerings, in which conpliance with the Three Part Test
i s but one consideration anong many, rather than responding
predictably to a direct regulatory prohibition or perm ssion.
While a party "need not showto a certainty that a favorable
decision will redress his injury,"” plaintiffs have not
established, on the allegations of their conplaint, even a "nere
i kelihood" that repeal of the Three Part Test will result in
reinstatenent of nmen's varsity westling at either Bucknell or
Marquette. See Nat'l Wildlife Fed'n v. Hodel, 839 F.2d 694, 705
(D.C. Gir. 1988).

Nor does plaintiffs' allegation that "one third of
i nstitutions acknow edged cutting teans to conply with gender
equity goals or requirenents" establish that an Order of this

Court striking down the Three Part Test and decl aring
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"gender-consci ous cutting and cappi ng" unlawful woul d be
"substantially likely" to | ead these sane educati onal
institutions to nmake different decisions. First Am Conpl. 9 48.

It goes without saying that plaintiffs' allegations "on
information and belief" that Yale refused to accept a private
endownent to support its varsity westling team "because of Title
I X" is insufficient to establish causation or redressability for
st andi ng pur poses.

Finally, plaintiffs contend that this Grcuit found in
Women's Equity Action League v. Cavazos that "identically
situated plaintiffs" had standing to bring an action agai nst
DoE' s predecessor, HEW to redress injuries under Title I X. See
Women's Equity Action League v. Cavazos, 879 F.2d 880, 884-88
(D.C. Cir. 1989) [hereinafter "WEAL |I"]. It bears enphasizing
that plaintiffs in this case are not "identically situated"” to
those in wWEAL 1, notwi thstanding their claimthat they too seek
enforcenent of Title I X s proscription against intentional
di scri m nati on based on sex through repeal of an agency
interpretation of the statute which they contend authorizes, and
even requires, intentional discrimnation against nmen. See WEAL
I, 879 F.2d at 884 (wonen's organi zations charged that the
federal governnent disbursed federal funds to institutions
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engaged in discrimnation based on sex, thereby assisting in the
per petuation of discrimnation against plaintiffs). First and
forenost, plaintiffs here are not, as were plaintiffs in WEAL T,
chal I enging DoE' s decision to provide federal funding to the
educational institutions they allege are engaging in

di scrimnatory conduct. See Women's Equity Action League V.
Cavazos, 906 F.2d 742, 747 (D.C. Cir. 1990) (“WEAL II1")

("Aut horization to sue the federal governnment in a
situation-specific suit for inproperly funding a particul ar
entity or enterprise, however, is not equivalent to a permt to
demand across-the-board judicial supervision of continuing
federal agency enforcenent.").

Secondly, the wEAL T opinion noted that "[p]laintiffs in
this action, beyond question, are the intended beneficiaries of
the statute under which they sue." 1d. at 886. Conversely,
several courts have noted that Title I X "focuses on opportunities
for the underrepresented gender, and does not bestow rights on

the historically overrepresented gender." Miami Univ. Wrestling
Club v. Miami Univ., 302 F.3d at 615; see also Cohen II, 101 F. 3d
at 175. As one court observed, although Title I X and its

regul ations apply equally to men and wonen, "it would require
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blinders to ignore that the notivation for the pronul gation of
the regulation on athletics was the historic enphasis on boys'
athletic prograns to the exclusion of girls' athletic prograns in
hi gh schools as well as colleges." Cohen 11, 101 F.3d at 175
(quoting williams v. Sch. Dist. of Bethlehem, 998 F.2d at 175).
“I't is women and not nen who have historically and continue to be
underrepresented in sports . . . at universities nationw de."
Cohen II, 101 F.3d at 175.

Moreover, the D.C. Circuit has nore recently limted the
WEAL I holding to its facts.?® Freedom Republicans v. FEC, 13
F.3d at 417-18. In so doing, the Circuit noted that the WEAL T
panel's rationale for finding redressability had been "undercut
substantially" by the U S. Suprene Court decision in Lujan, Wwhich
hel d that "[w] hen plaintiffs' asserted injury stens fromthe
governnment's all egedly unlawful regulation (or |ack of
regul ati on) of someone else, the 'fairly traceable' and
redressability prongs require nore exacting scrutiny." Freedom

Republicans v. FEC, 13 F.3d at 416, 417 (citing Lujan, 504 U. S.

22 It is also worth noting that the D.C. Circuit subsequently
held in wear 17 that, in light of intervening authority, the
plaintiffs in that case could not sustain a cause of action against a
federal funding agency whil e bypassing funding recipients. See WEAL
I7, 906 F.2d at 747-750. However, the Circuit cane to this concl usion
on statutory, rather than standi ng, grounds.
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555). The Freedom Republicans opi nion al so enphasi zed the

"form dabl e evidence" in support of redressability adduced in
WEAL I. Id. at 48. In applying the level of scrutiny to
plaintiffs' assertion of standing required by current U S.
Suprene Court and D.C. Circuit precedent, this Court cannot but
conclude that plaintiffs' assertion of standing based on that of
their student athlete and coach menbers fails on causation and
redressability grounds, for the reasons outlined above.

The allegations plaintiffs seek to add through the proposed
Second Anended Conplaint do not alter this result. Plaintiff NACA
can no nore establish standing as an organi zation than its
menbers can. In fact, plaintiffs' allegation that NWCA is
directly harnmed by the Three Part Test because institutional
conpliance results in decreased nenbership is one nore step
renmoved from agency action in the chain of causation than the
injuries alleged by its student athlete and coach nmenbers. See
Second Am Conpl. 9§ 4, Tocci Decl. 1Y 5,6. Plaintiffs' nenbers
represent additional third parties whose i ndependent and
di scretionary decisions to naintain or cancel their nenbership
when nmen’s westling teans are cut or capped are beyond the
control of this Court. See Nat'l Collegiate Athletic Ass'n v.

Califano, 622 F.2d at 1387. NWCA's allegation that "[a]fter a
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hi gh school, college, or university cuts its westling team it
generally does not renew its nmenbership in future years" is
certainly not sufficient to persuade this Court that the choices
of these third parties "have been or will be nade in such a
manner as to produce causation and permt redressability of
injury." See Lujan, 504 U. S. at 562; see also Nat'l Collegiate
Athletic Ass'n v. Califano, 622 F.2d at 1387 ("Significantly, the
anmended conpl aint contains no allegation that the NCAA has |ost a
single menber . . . on account of the HEWregul ations.").
Accordingly, if causation and redressability cannot be
established for plaintiff NWCA' s student athlete and coach
menbers, there is no basis for a finding that it has been
established with respect to NWCA as an organi zati on.

Nor does plaintiffs' allegation that NWCA includes anong its
menbers "federally funded col |l eges, universities, high schools,
and associ ations of high schools that are directly affected by
the Title I X rules challenged in this action" correct defects in
plaintiffs' assertion of standing. To the extent that such
Institutions claimthat they serve as unwitting tools of
di scrim nation based on sex, they, as well as the coaches that
plaintiff associations count anong their nenbers, appear to be

limted to asserting third party standing on behal f of student
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athl etes. See Lutheran Church-Missouri Synod v. FCC, 414 F.3d at
350, Fraternal Order of Police v. United States, 152 F.3d at
1002. In light of this Court's finding that student-athletes
assertion of standing fails on causation and redressability
grounds, this claimon behalf of plaintiffs' coach and
institutional nenbers nmust also fail

To the extent that plaintiffs assert sone other direct
injury to their nmenbers who are federally funded educati onal
institutions, they have failed to do so with any specificity
what soever. Plaintiffs nmake no specific allegations whatsoever
regarding the effects of the 1979 Policy Interpretation and 1996
Clarification on the only two institutional nenbers named in the
proposed Second Amended Conpl aint and its acconpanyi ng
decl arati ons, Mihl enberg Col | ege and Northwestern University, or
for any other institutional nmenber for that nmatter. Plaintiffs
also fail to allege any injury to Northwestern University as an
institution arising fromits negotiation of a settlenent
agreenent with DoE requiring conpliance with the first prong of
the Three Part Test beyond the "forced instrunent of
di scrimnation” injury discussed above. And, nobst notably,
plaintiffs do not allege that Bucknell University, Mrquette

University, or Yale University, the institutions with respect to
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whi ch they have made their nost specific allegations regarding
the inpacts of the challenged regulatory interpretations, are
menbers of any plaintiff association.

Plaintiffs contend that, at the notion to dism ss phase,
t hey need not plead facts with the sane specificity as at the
summary judgnent phase. Pl.'s Qop'n at 6, citing Nat'l wildlife
Fed'n v. Burford, 835 F.2d 305, 311-312 (D.C. Cr. 1987).
Specifically, plaintiffs argue, relying on this Grcuit's
decision in Nat'l wildlife Fed'n v. Burford, that they need not,
at the notion to dismss stage, identify a specific nenber who is
af fected by agency action. It is true that the Grcuit held in
Burford that, where a plaintiff "asserts particul arized, discrete
injuries to its nenbers as persons who regularly use areas
affected by the Programfor specific activities and pasti nes, "
there is no authority requiring that it allege precisely which
menbers use which specific areas of |and subject to chall enged
agency action. Nat'l Wildlife Fed'n v. Burford, 835 F.2d at 313.
However, this holding does not go so far as to authorize the type
of allegations, or lack thereof, plaintiffs seek to rely upon
here as a basis for standing. Mreover, plaintiffs fail to
mention that in Burford, the plaintiffs had appended to their
Conmplaint a list of 778 specific actions taken by the agency with
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respect to particular pieces of |and, thereby providing
sufficient specificity regarding the injuries alleged and the
agency's role in causing them

No such degree of specificity is present here. Plaintiffs
ask this Court to accept their allegations that DoE has initiated
i nvestigations and enforcenent actions, and negoti ated settl enment
agreenents relying on the 1979 Policy Interpretation and the 1996
Clarification, some of which have involved plaintiffs
institutional nenbers, as sufficient to establish the three
el emrents of Article Ill standing. Second Am Conpl. 9T 58-60.
Even under the |liberal pleading requirements at the notion to
di sm ss stage, such a reading of controlling precedent is
st rai ned.

Nevert hel ess, as discussed below, even if the Court assunes
Muhl enberg and Northwestern's standing to challenge the 1979
Policy Interpretation and the 1996 Clarification based on their
status as regulated entities, plaintiffs cannot neet the third
prong of the associational standing test with respect to these
nmenbers. See Nat'l Collegiate Athletic Ass'n v. Califano, 622
F.2d at 1388-1391 (finding that plaintiffs' college nmenbers had
standing, as regul ated parties, to challenge HEWs Title I X

regul ations relating to athletics).
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2. Associ ati onal Standi ng

Before plaintiffs' associational standing can be prem sed on
that of its institutional nenbers, the Court nust consider the
remai ni ng two prongs of the associational standing test. Wile it
is undisputed that the interests plaintiffs seek to protect are
germane to their organi zational purpose,? it is also clear that
the relief requested requires the participation of individual

NWCA's institutional nmenbers. See Fed. R Cv. P. 19:;2° rFund

Democracy, LLC v. SEC, 278 F.3d at 25; Nat'l Collegiate Athletic

24 See Competitive Enter. Inst. v. Nat'l Highway Traffic Safety
Admin., 901 F.2d 107, 111 (D.C. Cir. 1990) ("Germaneness is satisfied
by a "mere pertinence" between litigation subject and an
organi zation's purpose.").

25 Rule 19 (a) of the Federal Rules of Civil Procedure provides
for the joinder, if feasible, of a party if, in the party's absence
"conmplete relief cannot be accorded anong those al ready parties," or
the party "clains an interest relating to the subject of the action
and is so situated that the disposition of the action in the person's
absence may . . . as a practical matter inpair or inpede the person's
ability to protect that interest . . . ." Fed. R Cv. P. 19(a). If a
party described in Rule 19(a) cannot be joined in the action, under
Rul e 19(b) the Court is required to determ ne "whether in equity and
good conscience the action should proceed anong the parties before it,
or should be disnissed, the absent person being thus regarded as
i ndi spensable.” Fed. R Cv. P. 19(b). The Court nust consider the
foll owing factors when making this determ nation:

(1) "to what extent a judgnent rendered in the person's absence
m ght be prejudicial to the person or to those already parties;"
(2) "the extent to which, by protective provisions in the
judgment, by the shaping of relief, or other measures, the
prejudi ce can be | essened or avoided;"

(3) "whether a judgnent rendered in the person's absence will be
adequat e; "

(4) "whether the plaintiff will have an adequate renmedy if the
action is dismssed for nonjoinder."
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Ass'n v. Califano, 622 F.2d at 1391-92.

For instance, insofar as plaintiffs challenge the validity
of the settlement agreenent entered into between its nemnber
Nort hwest ern University and DoE as an application of the 1979
Policy Interpretation’s Three Part Test and the 1996
Clarification, Northwestern is an indispensable party to such an
action. See Fed. R Gv. P. 19(b); Naartex Consulting Corp. v.
watt, 722 F.2d 779, 788 (D.C. Cr. 1983). "Nunerous cases hold
that 'an action seeking recission of a contract nust be di sm ssed
unl ess all parties to the contract, and others having a

substantial interest in it, can be joined. Naartex Consulting

Corp. v. Watt, 772 F.2d at 788. Because plaintiffs have all eged
no basis for this Court to assert personal jurisdiction over
Nort hwestern University, to the extent that plaintiffs enjoy
standi ng based on a challenge to the manner in which the 1979
Policy Interpretation and 1996 Clarification were applied to
Nort hwestern University so as to give rise to the settl enent
agreenent, their claimnust be dismssed for failure to join an

I ndi spensabl e party under Fed. R CGv. P. 19(b).2® This analysis

26 Plaintiffs urge that, because the question of whether NWCA's
menber school s woul d appear voluntarily in this action if the Court
found themto be indi spensabl e has not been addressed by the parties,
the Court should deny the notion to dismss and permit discovery. In
view of the fact that plaintiffs have had anple opportunity to seek
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applies with equal or greater force to plaintiffs' nore
generalized allegations of injury to its institutional nenbers,
i ncl udi ng Muhl enberg Col |l ege. See Tr. H'g 10/15/02.

Plaintiffs respond that they do not seek to chall enge
conpliance agreenents entered into between DoE and its nenber
institutions. Pl.'"s Reply to Def.'s Supp. Mam At 8. Rather
plaintiffs now all ege that they "seek to establish a continuing
violation of Title I X and the APA through . . . ongoing
enforcement of ultra vires rules." Id. Neverthel ess, because
plaintiffs have failed to specify precisely how they believe
enforcement of the 1979 Policy Interpretation and 1996
Clarification injures their educational institution nenbers, as
distinct fromtheir individual nmenbers, or even suggest that the
majority of their institutional nenbers support their position
with respect to DoE' s promul gati on and enforcenent of these
regul atory interpretations, the Court cannot but concl ude that
the presence of those institutions in this action is required to

both assert and protect their interests. See Fed. R GCv. P.

19(b); Nat'l Collegiate Athletic Ass'n v. Califano, 622 F.2d at

the voluntary participation of their nenber schools in this action,
and have provided the Court with no reason to believe that discovery
i s necessary to enable themto secure such participation, plaintiffs’
recommendation is without merit.
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1391 ("when an associ ation does not have standing in its own
right, and it is not clear on which side of the |lawsuit the
associ ation's nenbers would agree with, one or nore of the
menbers must openly declare their support of the association
stance, and they nust do so through those officials authorized to
bring suit on their behalf.").

For the reasons set forth above, this Court holds that
plaintiffs do not have standing under Article Ill of the U S
Constitution to assert their clainms under Counts | and I1. It
further holds that the additional allegations plaintiffs seek to
make in the proposed Second Anmended Conpl aint do not cure

jurisdictional defects, and therefore are futile.? Accordingly,

27 It bears enphasis that this Court has afforded plaintiffs a
generous presunption that they are acting in good faith in noving for
leave to file a Second Anended Conpl aint seeking to anmend al |l egations
regarding their own nenbership at this |ate date. Defendant correctly
poi nts out that, when plaintiffs filed this suit in January of 2002,
plaintiff NACA was "not-for-profit corporation representing the
interests of collegiate and scholastic westling coaches." Def.'s
Qop'n to Pl.'"s Mdt. for Leave to File Second Am Conpl. at 1-2; Conpl
1 4. In May of the sane year, plaintiffs essentially reiterated this
under st anding of NWCA's nmenbership in their First Amended Conpl aint.
Def.'s Opp'n to Pl."s Mot. for Leave to File Second Am Conpl. at 1;
First Am Conpl. T 4. Inmediately on the heels of oral argunment on
defendant's notion to dismss, plaintiffs sought to amend their
conpl aint yet again, this tine to make substantial and materi al
changes to their allegations regarding plaintiff NACA s nmenbership,
which it now contends includes a nuch broader array of constituents,
even though they did not know "with the requisite certainty" that
these nenbers were among NWCA' s nunber a nere five nonths before.

See Pl.'s Mem in Support of Mbt. for Leave to File Second Am Conpl.
at 1. To say the least, plaintiffs' assertions strain credulity.
Neverthel ess, this Court, has, as required to by controlling
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It need proceed no further with respect to those cl ains.
This Court's finding that these particular plaintiffs do not

have standing to assert the clains in Counts I and Il neither
pl aces the chall enged agency actions beyond judicial review nor
denies plaintiffs a forumin which to seek relief. Regul ated
entities, including plaintiffs' educational institution nenbers,
are enpowered to chall enge DoE s regul ations and interpretations
t hereof, provided they neet the "case or controversy”
requirenents of Article Ill and Fed. R Civ. P. 19 is satisfied.
See, e.g., N. Haven Bd. of Educ. v. Bell, 456 U S. 512; Nat'l
Collegiate Athletic Ass'n v. Califano, 622 F.2d at 1388-1391;
Romeo Cmty Sch. v. U.S. Dept. of H.E.w., 600 F.2d 581.
Additionally, Title I X itself expressly provides for a cause of
action by any institution denied funding under the statute,
t hrough which the institution could challenge the agency's
authority to adopt the policy interpretations at issue here, or
the manner in which they are applied to that particul ar
institution. See 20 U.S.C. 8 1683 ("In the case of an action

term nating or refusing to grant or continue financial

assi stance upon a finding of failure to conply with any

authority, made all reasonable inferences in favor of plaintiffs in
adj udi cating defendant's notion to di sm ss.
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requi renent inposed pursuant to section 1682 of this title, any
person aggrieved . . . may obtain judicial review of such action
"). Accordingly, any of plaintiffs' nmenber institutions

who wi sh to challenge a specific enforcenment action by DoE
agai nst themare free to do so, either directly under Title I X or
under the APA

An inplied right of action against funded educati onal
institutions clearly exists for plaintiffs, as representatives of
their individual nenbers, to challenge a funded entity's conduct
under the regul ations. See Cannon v. Univ. of Chicago, 441 U.S.
677. Plaintiffs are free to argue in such an action that the
agency's interpretation of the statute and its regul ations, as
enbodied in the 1979 Policy Interpretation and 1996
Clarification, are not entitled to deference under the APA or
Chevron, but rather should be struck down as unconstitutional or
contrary to Title I X

The Sixth Grcuit's decision in Miami Univ. does not, as
plaintiffs contend preclude such actions. Rather, it sinply
requires that plaintiffs directly chall enge DoE regul ati ons and
policy interpretations followed by a funded entity when they
chal | enge conduct by an educational institution taken in

conformty wth those agency pronouncenents. Miami Univ.
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Wrestling Club v. Miami Univ., 302 F.3d at 614; see also Kelley
v. Bd. of Tr., 35 F.3d at 272.

Nor does the U.S. Suprene Court's opinion in Alexander v.
Sandoval preclude plaintiffs fromchall enging the agency
interpretations they seek to vacate here. See Alexander v.
Sandoval 532 U.S. 275, 121 S. C. 1511 (2001). Plaintiffs
argunments to the contrary are contradictory to say the |east.
Wil e, on the one hand, plaintiffs ask this Court to vacate the
agency's "disparate inpact” "rules,"” in the next breath they
claimthat they are without neans to chall enge the agency's
interpretations of the statute and regul ati ons because Sandoval
precludes themfrombringing a "disparate inpact” action to
enforce Title | X See Alexander v. Sandoval, 532 U.S. 275, 285
(private right of action to enforce Title VI does not include a
private right to enforce "disparate inpact regulations."); Tr.
Hr'g 10/15/02 at 37, 40, 74. Such circular and self-serving
argunents cannot possibly forma solid basis for standing. This
Court finds that, whatever the status of plaintiffs' potenti al
ability to enforce the policies they challenge here, they are
certainly free to challenge them by neans of an action against a

funded entity conducting itself in accordance wwth them so |ong
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as they raise facial statutory and constitutional challenges to
the 1979 Policy Interpretation and 1996 Cl arification.

Accordingly, plaintiffs and their individual and
institutional nenbers are not wi thout standing to challenge the
agency conduct at issue in any forum Rather, they sinply have
not made all egations sufficient to support their standing to
assert the clainms they wish to make under Counts | and Il of the
First Anmended Conpl ai nt agai nst this defendant.

COUNT I'I'l - DEN AL OF PETITION

The APA requires each agency to "give an interested person
the right to petition for the issuance, anendnment, or repeal of a
rule.” 5 U S C 8 553 (e). Judicial review of an agency's grant
or denial of a petition made pursuant to 8 553(e) is avail able,
al t hough the scope of reviewis "very narrow' and deferential,
and the agency's decision nust be sustained if it "violates no
law, is blessed with an articulated justification that nakes a
rati onal connection between the facts and the choice nade, and
foll ows upon a 'hard | ook’ by the agency at the rel evant issues.”
Natural Res. Def. Council, Inc. v. S.E.C., 606 F.2d 1031, 1039
(D.C. Gr. 1979) (citation omtted); see also Am. Horse Prot.
Ass'n, Inc. v. Lyng, 812 F.2d 1, 5 (D.C. Gr. 1987); WwHT v. FCC,

656 F.2d 807, 816-18 (D.C. Gir. 1981).
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Plaintiffs contend that, by letter dated October 25, 1995,
plaintiff NWA submtted a 5 U S.C. 8 553 (e) petition for
amendnent or repeal of the Three Part Test, on the grounds that
"the test violates the rights of nmale athletes under Title | X and
the Constitution,” and on the basis of "changed circunstances
between the 1970s and the 1990s." First Am Conpl. 1 74, 75.
Plaintiffs further allege that DoE expressly and summarily denied
their petition in the final 1996 Carification, and that such
deni al represented "final agency action that is arbitrary,
capricious, an abuse of discretion, and otherwi se not in
accordance with the law." 1d. at Y 76, 77. Assuming plaintiffs
allegations to be true, as we nust, an inproper denial of a
petition brought under 5 U.S.C. 8§ 553(e) constitutes a concrete
and particularized injury, directly caused by the agency to which
the petition was addressed, and redressable by this Court through
remand to the agency for proper consideration of the petition.
Accordingly, plaintiffs have standing under Article Ill to pursue
this claim

COUNT 1V - ABDI CATI ON

In Count IV of their conplaint, plaintiffs allege that DoE

abdi cated its responsibility to enforce Title I X' s prohibition

agai nst discrimnation based on sex by pronoting and approving
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institutional conduct under the Three Part Test which
di scrimnates against nmen. Pl.'s Qpp'n at 17.

Plaintiffs' so-called "abdication claim" fails not for |ack
of standing, but for failure to state a claim In Washington
Legal Foundation, cited by plaintiffs in support of their claim
the D.C. Circuit held that, on the facts before it, which are
akin to those before this Court, there was no basis for finding
that a direct action against the agency under an "abdi cation
t heory" was avail abl e under the APA. Wash. Legal Found. v.
Alexander, 984 F.2d 483, 487-88 (D.C. Gr. 1993) (dist'ing Adams
v. Richardson, 480 F.2d 1159 (D.C. 1973) ("Thus, unlike Adams,
this case does not involve an injunction requiring an agency to
"enforce its own determ nation that educational institutions have
discrimnated in violation of Title VI.' Accordingly, assum ng
wi t hout deciding that an Adams abdication action mght still be
avai | abl e under the APA after our decision in WEAL, such an
action is not available to the appellants in this case.") Here,
as in wWash. Legal Foundation, there has been no allegation by
plaintiffs that DoE has found any federally funded institution to
be in violation of Title I X and has subsequently failed to act to

enforce its own determ nation for sone policy reason chall enged
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by plaintiff. See id. at 488. As a result, plaintiffs' effort to
characterize their challenge as one to a "conscious policy of
non-enforcenment™ is unavailing. See Tr. Hr'g 10/15/02 at 42.

Moreover, even if plaintiffs' contention that the 1979
Policy Interpretation and the 1996 C arification represent a
"consciously and expressly adopted,"” docunented, witten policy
"abdicating . . . statutory responsibilities" to enforce Title
| X s prohibition against sex discrimnation, plaintiffs cannot
establish Article Il standing for the reasons articul ated at
length with respect to Counts | and Il. See Tr. H'g 10/15/02 at
42. \Wether the agency's alleged crinme is one of affirmative
action or omssion, plaintiffs cannot nmake the requisite show ngs
of causation, redressability, and associational standing.

COUNTS V, VI, VIl - PROCEDURAL DEFECTS

Wth respect to the clains made in Counts V through VII,
rai sing allegations of procedural defects in the pronul gation of
the 1979 Policy Interpretation and 1996 C arification, defendant
correctly argues that the "injury-in-fact" requirenent of the
Article I'll standing test cannot be nmet by nerely alleging that
t he governnent violated the | aw or a procedural requirenent.
Def.'s Mot. at 13, citing Allen v. Wright, 468 U.S. 737, 754,

(1984) ("[t]his Court has repeatedly held that an asserted right
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to have the Governnment act in accordance with law is not
sufficient, standing alone, to confer jurisdiction on a federal
court."); Fund Democracy, 278 F.3d at 27 ("The nere violation of
a procedural requirenment does not authorize all persons to sue to
enforce the requirenment. A party has standing to chall enge an
agency's failure to abide by a procedural requirenent only if the
government act perfornmed without the procedure in question wll
cause a distinct risk to a particularized interest of the
plaintiff.").

Therefore, the only injury clainmed by plaintiffs which this
Court can consider for the purposes of standing analysis is the
elimnation of intercollegiate nmen's sports opportunities and
teans, specifically nmen's westling teans, resulting from
educational institutions' efforts to conply with Title I X And,
for the reasons set forth in the portions of this opinion
addressing Counts | and Il, plaintiffs have not nmet the Article

1l standing requirenents.

C. Merits
COUNT 111
While Count 111 is the only claimfor which plaintiffs have
made a threshold showing of Article Ill standing, it is clear on

the record before this Court that the allegations relating to
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Count 111 are insufficient to confer jurisdiction on this Court.

Plaintiffs' reliance on this section of the Adm nistrative
Procedure Act as conferring jurisdiction on this Court to hear
their clains is msplaced for several reasons. First and
forenost, Section 553, by its terms, does not apply "to
interpretive rules, general statements of policy, or rules of
agency organi zation, procedure or practice" unless notice or
hearing is required by statute. 5 U S.C. 8§ 553(e). Plaintiffs
concede that the 1979 Policy Interpretation and proposed 1996
Clarification challenged in their October 1995 subm ssion are
"interpretive rules.” Tr. Hr'g 10/15/02 at 52 ("Yeah, they're
interpretive rules, | think both of them both interpreting the
regul ation.™).

Moreover, plaintiffs ask this Court to construe plaintiff
NWCA' s response to the proposed 1996 Clarification as a petition
to anend or repeal. However, such a construction would be
strained to say the | east. Defendant clearly points out that
plaintiff's October 1995 letter did not expressly ask DoE to
amend or repeal its interpretive rules or the 1975 Regul ati ons.
It was clearly filed in response to the draft of the 1996
Clarification, for which the letter of transmttal nade

abundantly clear that DoE did not intend, by soliciting conments

114



on the sufficiency of the clarification provided, to revisit the
substance of the 1979 Policy Interpretation and the Three Part
Test. See Tr. H'g 10/15/02 at 35; see also Edison Elec. Inst. v.
Interstate Commerce Comm'n, 969 F.2d at 1230 (refusing to
construe a substantive conment as a petition for rescission,

noting that "barring extreme arbitrariness,” courts defer to the
agency's decisions regarding their own dockets); Henley v. FDA,
873 F. Supp. 776, 780 (E.D.N.Y. 1995) (noting agency's

acknow edgnent of receipt of petition and assi gnment of docket
nunber); Wisconsin Elec. Power Co. v. Costle, 715 F.2d 323, 325
(7th Gr. 1983) (noting that agency itself construed plaintiffs’
subm ssion as a petition nmade pursuant to 5 U. S.C. 8§ 553(e));
Nader v. Nuclear Regulatory Comm'n, 513 F.2d 1045, 1049, 1051
(D.C. Gr. 1975) (sane).

Plaintiffs appear to concede as nmuch given a recently filed,
and presumably procedurally proper, petition to anend or repeal.
See Pl .'s Jan. 16, 2003 Notice of Petition. To the Court's
know edge, the agency has, as of yet, taken no action on the
recently filed petition. Therefore, the question of whether a

deni al of this nost recent petition would confer jurisdiction on

the Court is not yet ripe. See id.; Edison Elec. Inst. v.
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Interstate Commerce Comm'n, 969 F.2d at 1230.

Finally, even if the Court were to construe plaintiff NACA's
subm ssion during the 1996 Clarification process as a petition
whi ch was deni ed by defendant, plaintiffs would still not be
entitled to the relief they are seeking, nanely an Order of this
Court requiring the defendant to enbark on a new rul emaki ng
process. The appropriate renedy where an agency's response to a
petition is found to be deficient is "remand for further
expl anation or reconsideration, not a nandate to promnul gate the
requested rule." Henley v. FDA, 873 F. Supp. at 786; WWHT v. FCC,
656 F.2d at 818, 819 ("Adm nistrative rul e making does not
ordinarily conprehend any rights in private parties to conpel an
agency to institute such proceedi ngs or pronul gate rules,"” but
"an agency may be forced by a reviewing court to institute
rul emaki ng proceedings if a significant factual predicate of a
prior decision on the subject has been renpoved.") (citations
omtted).

V. CONCLUSION

"Concerns of justiciability go to the power of the federal
courts to entertain disputes, and to the wi sdom of their doing
S0." Renne v. Geary, 501 U.S. 312, 316, 111 S. C. 2331, 2336

(1991). Before entertaining clainms which contenplate taking the
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dramatic step of striking down a |landmark civil rights statute's
regul atory enforcenent schene, the Court nust take pains to
ensure that the parties and all egations before it are such that
the issues will be fully and fairly litigated. This is
particularly true where the chall enged enforcenent schene is one
whi ch has benefitted fromnore than twenty years of study,
critical exam nation, and judicial review, and for which a
denonstrated need continues to be recogni zed by the nation's
legislators. In the Court's view, plaintiffs have failed to neet
their burden of persuasion on the question of whether they are
the proper parties to be asserting the clains they raise against
t he def endant.

Plaintiffs' general reference in their First Anended
Conmpl aint to "hundreds of enforcenent actions"” initiated by DoE
across the nation, absent further allegations with respect to
ci rcunstances giving rise to such actions, does not establish a
factual record before the Court that is sufficiently
particularized to adjudicate plaintiffs' clainms. Neither do
plaintiffs' conclusory allegations that such enforcenent actions
have led to negotiated settlenments with educational institutions
whi ch have reduced athletic participation opportunities for nen,

absent any further enunciation of the terns and inpl enmentation of
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t hose agreenents. Nor does plaintiffs' allegation, proposed in

t he Second Anmended Conpl ai nt, that NWCA nenber Northwestern
University entered into one such settlement agreenent, with

har nful consequences to its nmenbers, correct this deficiency,

gi ven the conpl ete absence of any specific allegations of harmto
Nort hwestern University, its staff, or its students.

Finally, even if plaintiffs' assertions that their
educational institution nmenbers, such as Northwestern University,
are harmed by the challenged policies are accepted at face val ue,
this is not a case where "it can reasonably be supposed that the
remedy, if granted, will inure to the benefit of those nenbers of
the association actually injured." See warth v. Seldin, 422 U.S.
at 515. Accordingly, at a mninum this is one of those unusual
cases for which the presence of an association's nenbers is
necessary for the Court's proper exercise of jurisdiction over
the cl ains assert ed.

The critical inmportance of the protections offered by Title
I X, the significant flexibility built into the DoE s enforcenent
scherme, and the nmultiplicity of considerations beyond Title IX
whi ch i nfluence educational institutions' athletic decision-
maki ng are such that courts cannot take a cavalier approach to

the critical question of which parties have standing to chall enge
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enforcenent policies pronul gated pursuant to the statute. Rather,
the core principles of standing doctrine require the Court to
exercise particular caution in adjudicating standi ng questions
where the actions and interests of third parties not before the
Court are inplicated. Plaintiffs' allegations and argunments have
fallen far short of what is required to establish standi ng under
t he circunstances presented.

Accordingly, for the reasons set forth herein, this Court is
Wi thout jurisdiction to consider plaintiffs' clainms against the
DoE. Defendant's notion to dismss for lack of jurisdiction is
therefore GRANTED as to all but Count I1I11. Further, defendant's
nmotion to dismss for failure to state a claimis hereby GRANTED
with respect to Count Ill. Plaintiffs' action is therefore
dismssed inits entirety. An appropriate Order acconpanies this

Menmor andum Opi ni on

Signed: Emmet G. Sullivan
United States District Judge
June 11, 2003
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