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MEMORANDUM OPINION

This matter comes before the Court upon a Petition for a Writ of Habeas Corpus ("Pet.”) that
was filed pursuant to 28 U.S.C. § 2241 (2000), seeking review of the United States Parole
Commission's ("U.S. Commission™) decison to revoke the petitioner's parole. The petitioner aleges
that: (1) this Court should entertain his petition because heis not required to exhaust the habeas
remedies available to him in the Superior Court of the Digtrict of Columbia (" Superior Court") because
only aUnited States Digtrict Court has authority to exercise jurisdiction over the U.S. Commission; and
(2) the U.S. Commission failed to appropriately consider the evidence before it when rendering its
decision to revoke the petitioner's parole. Upon consideration of the parties submissions and for the
reasons st forth below, the Court must grant the petition for awrit of habeas corpus.

l. Factual Background

The petitioner, Byron Gant, was convicted in Superior Court of robbery and unauthorized use

of avehicle, and was sentenced to concurrent terms of imprisonment of four to twelve years and one to



three years, respectively. United States Opposition to Petitioner's Petition for a Writ of Habeas
Corpus ("Opp'n") a 3. The petitioner was paroled in May 1998 by the District of Columbias Board
of Parole ("D.C. Board"), which theresfter revoked the grant of parole on October 13, 1999, due to
the petitioner'sillegal use of a controlled substance and failure to report to his parole officer. 1d.
Subsequently, the U.S. Commission ordered the petitioner's re-parole as of November 21, 2000,
subject to his participation in adrug trestment program.? 1d. However, the U.S. Commission
rescinded the date of petitioner's re-parole and postponed it for one year, to November 21, 2001,
because the petitioner had absconded from a half-way house where he had apparently been placed
pending hisrelease to parole. 1d. at 3-4.

@ The Petitioner's Re-Arrest

The circumstances that resulted in the parole revocation decision thet is a issue in this case
commenced less than one month after the petitioner was ultimately re-paroled, when he was re-arrested
on December 14, 2001, and charged with possession with intent to distribute cocaine while armed and
possession of marijuana. Id. at 4. According to the arrest report, two Metropolitan Police Department
("MPD") officers gpproached a vehicle in the Didrict of Columbiain which the petitioner was Sitting in
the front passenger seat. The officers smelled "a strong pungent odor consistent with the smell of

marijuana emitting from the vehide" Id. (quoting Opp'n Exhibit ("Ex.") E). One of the MPD officers

! The petitioner subsequently received a ninety-day concurrent sentence for a prison breach conviction.

2 Parole authority over the petitioner was apparently transferred from the D.C. Board to the U.S. Commission
pursuant to the National Capital Revitalization and Self-Government Improvement Act of 1997, Pub. L. No. 105-33, §
11231(a)(1), 111 Stat. 712, 745 ("Revitalization Act"); see D.C. Code § 24-131(8)(1) (2001), between the revocation of
the petitioner's parole on October 13, 1999, and the re-parole decision that was made on November 21, 2000.



aso observed the driver with an open container of acohol and requested that the two occupants of the
vehicle, the driver and the petitioner, exit the vehidle. 1d. (quoting Opp'n Ex. E). The driver was
arrested for possessing the open container of acohol and a search and inventory of the vehicle incident
to the driver's arrest

reveded in the center console between the driver and the passenger seats abrown

paper bag containing 41 smal ziplock bags (7 green and 34 clear) containing an

off white rock like substance which fied tested a positive color reaction for

cocaine, two clear ziplock bags containing smdl clear ziplock bags, one clear

plastic bag containing smal green zip lock bags, and two razor blades . . . Also

recovered from the center console was a clear plagtic bag and one piece of white

paper containing a green weed like substance, which field-tested a positive

color reaction for THC. A fully loaded .40 cdiber Beretta semi-automatic

gun . . . was recovered in the seat pocket behind the front passenger. A

black Coogi swest jacket size 3X was on the back seat passenger side of

the vehicle. Insde the right jacket pocket was[d] clear plagtic bag containing  large off white
rock like substance weighing 26 grams, which a portion of, field-tested a positive color reaction for
cocane. [ The petitioner and driver]

were placed under arrest and charged with PWID crack cocaine while armed,

possession of marijuana, and possession of drug paragpherndia

1d. (quoting Opp'n Ex. E). The crimind charges againgt the petitioner were subsequently " no-papered”
by the government on December 15, 2001.

2 The Petitioner's Par ole Revocation Hearing

Upon becoming aware of the petitioner's arrest, the U.S. Commission conducted a parole
revocation hearing on April 4, 2002, based on the following parole violaion charges. (1) the "use of
dangerous habit-forming drugs' that was detected by four positive drug tests for cocaine in December
2001, and (2) violating the law by committing the offenses of possession of cocaine with intent to
distribute while armed, possession of marijuana, and associating with a person involved in crimina

activity, i.e., the person the petitioner was with a the time of hisarrest. Hearing Transcript ("Tr.") & 9-



10. At the outset of the hearing, the petitioner admitted to the first charge that was based on his
postive drug tests. 1d. a 9. Because the petitioner denied the second charge, the hearing examiner
conducted a hearing, during which MPD Officer E. Bader, Municipa Divison Officer Jeffrey Barlow,?
and the petitioner's probation officer Anthony Taylor testified. In addition to recdling the verson of
events contained in the arrest report at this hearing, Officer Bader provided severd additiond, relevant
factsregarding thisincident. The Court findsit Sgnificant that Officer Bader testified a the parole
revoceation hearing that the contraband was found in a car owned by the driver of the vehicle and that
"[a]s soon as [she] lifted up the center console, which is between the driver's seat and the passenger
seet, [she] lifted up that glove compartment console and observed alarge quantity of drugsin the
vehide" Id. a 16. Officer Bader a0 testified that there were no drugs found on the petitioner, id. at
19, that she did not see the petitioner usng any marijuana, id. a 26, and described the petitioner's
reaction upon the drugs being found in the car as"he was upset; | mean surprised . . . He kept saying
they weren't his. He had just got into the car about five minutes ago, five minutes prior to this
happening[]" id. a 22. In addition, Officer Bader testified that the weapon discovered in the vehicle
was located in the "map pocket behind the passenger seat” and that it was more accessible to the driver
than to the petitioner. 1d. at 23.

The petitioner's atorney proffered to the hearing examiner that had the petitioner's wife and
daughter been able to attend the hearing, they would have tetified that on the night in question they

were dl walking from the petitioner's wife's friend's house to the petitioner's house when he recognized

3 Mr. Barlow and the petitioner's probation officer, Mr. Taylor, are partners and both work in the probation office.
Tr. at 42. Apparently, Mr. Barlow was participating in aride-along with the MPD and observed the petitioner's
arrest. |d. Mr. Barlow's recollection of the events of that evening corroborated MPD Officer Bader's version.



avehicle belonging to an acquaintance and decided to say "hdllo”. Id. at 31-33. The petitioner
declined to testify about the events in question, invoking his Fifth Amendment privilege on the advice of
his attorney. 1d. at 34.

At the conclusion of the hearing, the U.S. Commission's examiner held that his

recommendation isto make afinding of violation on the charge theat he
admitted to as the cocaine, is abuse of dangerous habit-forming drugs, and to
the law violation, which is possesson with intent to distribute cocaine and
possession of the gun. | think that Mr. Gant had constructive possession of
both gun and drugs while he was in thet car, and the testimony theat | have,
that the Commission has or that | heard, put him in the car with the gun and
the drugs, and that is congtructive possesson

Tr. a 70 (emphags added). In hiswritten report detailing his findings, the hearing examiner stated that
"the testimony of Officer Bader and CSO Barlow was credible and sufficient to make afinding of the
law violation charge that the subject was in congtructive possesson of the gun and the drugs that were
found..." Oppn Ex. Fat 4. Inrecommending that petitioner's parole be revoked, the examiner cited
the fact that the petitioner "had only been under parole supervision for less than one month before this
violaion occurred. He hasalong history of violent offenses and he has had the opportunity of parole
on severd occasons”” Opp'n Ex. Fat 5. On April 23, 2002, the U.S. Commission adopted the
hearing examiner's findings of fact and issued an order revoking the petitioner's parole based upon the
two charged violations and re-ingtated the petitioner's incarceration until the expiration of his sentence.
OppnEx. Gat 1. The U.S. Commission's stated reasons were because the petitioner's

parole violation behavior [was] rated as Category Five severity because it
involved both crimind and administrative violations, specificdly Didribution

or possession with intent to distribute 10 grams or more of free-based cocaine,
the actual grams recorded was over 26 grams. [His| new sdlient factor scoreis 2
... Guiddines established by the Commisson indicate a customary range of




60-72 months to be served before release. After review of dl relevant factors

and information presented, a decison outside the guiddines a this consderation

is not found warranted.
Id. (emphassadded). Findly, it is noteworthy that in the respondents opposition, they observed that
"the Commission established petitioner's reparole guidelines under 28 C.F.R. § 2.81 based only upon
the finding that petitioner had possessed with intent to distribute over 26 grams of free-based (crack)
cocane’, Opp'n at 6 (emphasis added), and scheduled the petitioner for a statutory review hearing
during April 2004, Oppn Ex. G a 1. At thetime of thefiling of his petition, the petitioner was

incarcerated at the District of Columbia's Correctiona Treatment Facility ("CTF").*

. Legal Analyss

@ Jurisdictional Analysis

Prior to deciding the merits of a case, acourt must first determine whether it has jurisdiction to

entertain the case. See Ex Parte McCardle, 7 Wall. 506, 514 (1868). The petitioner hasfiled this

petition pursuant to 28 U.S.C. § 2241, seeking awrit of habeas corpus from this Court based on the
U.S. Commission's decision to revoke his parole, which he had been placed on asaresult of a
conviction in the Superior Court. While acknowledging that this Court has concurrent jurisdiction with
the Superior Court to entertain the petitioner's writ of habeas corpus petition, Opp'n a 8, the
respondents assert that, because the petitioner failed to first petition the Superior Court for habeas
relief, this Court is precluded from entertaining his petition until the Didrict of Columbia courts have

been given the opportunity to consider whether the petitioner is entitled to relief. However, the

4 D.C. Code § 24-261.03 (2001) statesthat "[a]n inmate confined in the CTF shall be deemed to be at all timesin the
legal custody of the [District of Columbia] Department of Corrections.”



respondents position, dthough seemingly straightforward, actualy implicates amyriad of issues and
therefore this Court findsitsaf venturing into what are virtudly unchartered waters without at least the
safety net of legd precedent that has exhaudtively addressed the Revitdization Act and itsimplications
on the Superior Court's authority to review a petitioner's habeas corpus chdlenge that entails areview
of the U.S. Commission's actions

In 1970, Congress enacted the Didrict of Columbia Court Reform and Crimina Procedure
Act, Pub. L. No. 91-358 (1970) ("Court Reorganization Act") which established the current "dua

court system." Blair-Bey v. Quick, 151 F.3d 1036, 1042 (D.C. Cir. 1988). The Court Reorganization

Act included two statutes, D.C. Code § 16-1901 (2001) and D.C. Code § 23-110 (2001), that are
analogous to the relationship that exists between 28 U.S.C. § 2241 and 28 U.S.C. § 2255 (2000),
wherein "the former provides a broad habeas corpus remedy, [and] the latter a specific instrument for
attacking a conviction or sentence.” Blair-Bey, 151 F.3d at 1043 n.6. Because the petitioner hasfiled
his petition for awrit pursuant to 28 U.S.C. § 2241 and therefore seeks broad habeas relief on the
grounds that the U.S. Commission improperly revoked his parole, rather than narrowly attacking his

conviction or sentence, this Court will look to D.C. Code § 16-1901 to determine whether the

5 Inarecent opinion by another member of this Court, Owensv. Gaines, No. Civ.A. 01-878, 2002 WL 2002853 (D.D.C.
August 29, 2002), Judge Sullivan addressed the mandatory exhaustion of District of Columbia habeas corpus

remedies under circumstances in which the petitioner was on parole under the supervision of the U.S. Commission.
Whilein that situation the petitioner was in custody of the U.S. Commission, see, eq., Guerrav. Meese, 786 F.2d 414
(D.C. Cir. 1986) ("When the appellees are paroled, if ever, the Parole Commission might then be considered their
custodian, within the meaning of the habeas corpus statute."), in this case, because the petitioner isincarcerated in

the CTF and serving the remainder of a sentence imposed in the Superior Court, heisin the custody of the warden,

who isaDistrict of Columbia official, id.; see D.C. Code § 24-261.03. Therefore, while helpful, Owens is not directly

on point.




petitioner is able to obtain an effective remedy in Superior Court if his petition has merit. Section 1901
of Title 16 of the Didtrict of Columbia Code provides that

(& A person committed, detained, confined or restrained from his lawful liberty
within the Digtrict, under any color or pretense whatever, or apersonin his
behaf, may apply by petition to the appropriate court, or ajudge thereof, for a
writ of habeas corpus, to the end that the cause of the commitment, detainer,
confinement, or restraint may beinquired into. The court or judge applied to,

if the facts set forth in the petition make a primafacie case, shdl forthwith

grant the writ, directed to the officer or other person in whose custody or
keeping the party s0 detained is, returnable forthwith before the court or

judge.

(b) Petitions for writs directed to Federal officers and employees shdl be

filed in the United States Didtrict Court for the Didrict of Columbia.

(c) Petitions for writs directed to any other person shall be filed in the

Superior Court for the Digtrict of Columbia. (emphasis

added). In Blair-Bey, the Didtrict of Columbia Circuit concluded that federal courts are not precluded
by D.C. Code § 16-1901 from entertaining habeas corpus petitions filed by Didtrict of Columbia
prisoners under 28 U.S.C. § 2241 because "[g]ections 16-1901(b) and (c) only set forth the proper
place in which to file those habeas corpus petitions that are brought pursuant to section 16-1901(a).
They do not speak to the question of where persons may file habeas petitions that are brought under
other sources of authority, such as section 2241." 151 F.3d a 1043 (emphasisin the origind) (finding
that a petitioner can file a habeas corpus petition under 28 U.S.C. § 2241 in either the District Court or
the Superior Court). Moreover, the Circuit Court stated in Blair-Bey that "sections 16-1901 and 2241
are properly conceived of as ditinct, equaly available avenues by which D.C. petitioners may seek
habeas corpus.” 1d. at 1044.

In the ingtant case, the petitioner has directed his § 2241 writ of habeas corpus petition to the

Commissone's of the United States Parole Commission, dl federd officials, and to severd Didrict of



Columbia Corrections officids, including the warden of the Digtrict of Columbia pend ingtitution where
the petitioner is currently detained.® Thus, at first glance, because the petitioner has directed his § 2241
petition to federd officids, this Court would appear to be the proper forum to entertain his petition
because, even if the petitioner had filed a 8 16-1901 petition in the Superior Court, the venue provision
embodied in § 16-1901(b) dictates that the petition had to be filed in this Court. See Blair-Bey, 151
F.3d a 1044 ("The most natura construction of sections 16-1901(b) and (c) isthat they are venue
provisions applicable only to petitions for habeas corpus made under section 16-1901 itself.").
However, the respondents maintain that although this Court hasjurisdiction to entertain the Petition,
there is nonetheless an independent requirement that the petitioner must firgt exhaust available Didrict of
Columbiaremedies.” Thus, while the Circuit's broad language in Blair-Bey that "sections 16-1901 and
2241 are properly conceived of as digtinct, equaly available avenues by which D.C. petitioners may
seek habeas corpus,” 1d. at 1044, and the venue provision in D.C. Code § 16-1901(b) suggest that
this Court should entertain the petitioner's writ of habeas corpus, the respondents rely on this Circuit

Court'sopinion in Maddox v. Elzie, 238 F.3d 437, 442 (D.C. Cir. 2001), and an opinion by another

member of this Court in Balley v. Quick, 191 F. Supp. 2d 7 (D.D.C. 2001), for the proposition that the

® The petitioner has directed his writ of habeas corpus petition to the following District of Columbia officials: the
Director of the Department of Corrections, the Warden of the Central Detention Fecility, and the Warden of the
Correctional Treatment Facility.

" The government also assertsin afootnote in its opposition that "all respondents except for the Warden of the
Central Dete[n]tion Facility should be dismissed because the sole appropriate respondent in habeas corpus is the
‘person having custody of the person detained." Opp'nat 8 n.1 (citing Guerrav. Meese 786 F.2d 414 (D.C. Cir.
1986)). Whileit is generally true, that for writs of habeas corpus petitions filed pursuant to § 2241, the warden of the
penal institution where the petitioner is incarcerated is the only necessary defendant, see Guerra, 786 F.2d at 416, the
Court finds it unnecessary to address that question here due to the relief it has decided to impose. If, on the other
hand, the Court deemed it necessary to direct afedera official to act, the federal official (or agency) might have to be
considered a necessary party to ensure that appropriate relief is afforded.



exhaugtion of Didrict of Columbiaremediesis aprerequisite to filing a petition for awrit of habeas
COrpus pursuant to 8 2241 in this Court.

In Maddox, the Circuit Court reached the merits of the petitioner's chalenge to his detention,
but declined to address whether a petitioner must first exhaust his remedies under Digtrict of Columbia
law when filing for awrit pursuant to § 2241, because the petitioner's claim lacked merit. 238 F.3d at
442 (stating that while the Digtrict of Columbia has been treated as a State for the purpose of imposing
the appeal requirements of 28 U.S.C. § 2253(c)(1) (2000) to habeas petitions filed under 28 U.S.C. §
2241, "[w]hatever the logica import" of imposing 8§ 2253(c)(1)'s apped requirement has on the
initiation of a 8 2241 action prior to the exhaustion of Digtrict of Columbia habeas remedies did not
have to be addressed because the petitioner's challenge to his detention was meritless).2 In addition,
the Maddox Court, commenting on the same exhaustion argument being raised here and that was being
advanced in that case by the D.C. Board, noted that "[t]he court was not confronted in Blair-Bey with
an exhaustion issue because the defendant in thet case had, in fact, exhausted his remedies under
Didrict of Columbialaw." 1d. In Bailey, Judge Urbinaof this Court dismissed the petitioner's 8§ 2241
writ of habeas corpus petition because he had failed to exhaust his Digtrict of Columbia remedies.

Despite what occurred in Maddox and Balley, neither case provides direct support for the respondents

position in the ingtant case, as the Courts in both cases were addressing challenges to parole revocation

decisons made by the D.C. Board and not the U.S. Commission. Therefore, while the Court need not

8 Asthe Circuit Court in Maddox did not express an opinion about whether the District of Columbiaisto treated as a
State for exhaustion purposes in connection with the filing of awrit of habeas corpus petition pursuant to § 2241,

238 F.3d at 442, this Court's Opinion is limited to the circumstances of this case, i.e., a petitioner originaly convicted
in the Superior Court who is now incarcerated in a District of Columbiafacility pursuant to a parole revocation
decision by the United States Parole Commission.
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address whether a Didtrict of Columbia prisoner generdly must first exhaust hisloca habeas remedies
provided by 16 D.C. Code § 1901 prior to seeking awrit under 28 U.S.C. § 2241, the transfer of
parole authority over felony offenders convicted in Superior Court from the D.C. Board to the U.S.
Commission, as aresult of the enactment of the Revitdization Act, impacts on the gpplicability of the
exhaugtion requirement to this case.

(A) Exhaustion of State & L ocal Habeas Cor pus Remedies

The rule that requires the exhaugtion of available state level remediesin an action of thistype
prior to afederd court consdering the merits of a habeas corpus petition iswell embodied in the law.
As Justice Frankfurter commented, "[t]he problem represented by this [issug] is as old as the Union and
will perdst aslong as our society remains a condtitutional federalism. It concerns the relation of the
United States and the courts of the United States to the States and the courts of the States.” Irvinv.
Dowd, 359 U.S. 394, 407 (1959) (Frankfurter, J., dissenting). It istherefore not surprising that the
Supreme Court in Irvin stated that "[o]rdinarily an application for habeas corpus by one detained under
a date court judgment of conviction for crime will be entertained by afederd court only after dl sate
remedies available, including al gppellate remedies in the state courts and in this Court by gpped or
writ of certiorari, have been exhausted." 1d. at 405 (quoting Ex parte Hawk, 321 U.S. 114, 116-17
(1944)). The Court explained in Darr v. Burford, 339 U.S. 200 (1950) that

snce the 1867 tatute granted jurisdiction to federa courts to examine into

aleged uncondtitutiona restraint of prisoners by state power it created an

areaof potentia conflict between state and federd courts. Asit would be

unseemly in our duad system of government for afederd district court to

upset a state court conviction without an opportunity to the state courts

to correct a condtitutiona violation, the federd courts sought ameansto
avoid such collisons. Solution was found in the doctrine of comity

11



between courts, a doctrine which teaches that one court should defer

action on causes properly within its jurisdiction until the courts of

another sovereignty with concurrent powers, and aready cognizant of

the litigation, have had an opportunity to pass upon the matter. Ad. at
204. Such arequirement has been codified both in 28 U.S.C. § 2254 and D.C. Code § 23-110.°
Whileit is clear that a prisoner must exhaust his remediesin the Digtrict of Columbia court system
pursuant to 28 U.S.C. § 2254 and D.C. Code § 23-110 when attacking the legality of detention
resulting from a Superior Court conviction or sentence, the Digtrict of Columbia Circuit has not decided
whether the same requirement holds true for genera habeas corpus relief sought pursuant to 28 U.S.C.
§ 2241 when, asin this case, a petitioner attacks the legdlity of a parole revoceation decision, even in the
pre-Revitalization Act context. See Maddox, 238 F.3d at 442. To resolve whether exhaustion should
be required in this case, the Court finds it necessary to further examine the rationae behind the
exhaustion doctrine and whether its rationde is goplicable to the petitioner's circumstances.

The rationale behind the mandatory exhaugtion of local remedies in the context of habeas

corpusrelief is

9 28 U.S.C. § 2254(b)(1) States that:
An application for awrit of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted unless it appears that - -
(A) the applicant has exhausted the remedies available in the courts of the State; or
(B)(i) there is an absence of available State corrective procedures; or
(it) circumstances exist that render such process ineffective to protect the rights of the
applicant.

D.C. Code § 23-110 states that:
An application for awrit of habeas corpus in behalf of a prisoner who is authorized to
apply for relief by motion pursuant to this section shall not be entertained by the Superior
Court or by any Federal or State court if it appears that the applicant has failed to make a
motion for relief under this section or that the Superior Court has denied him relief, unless
it also appears that the remedy by motion isinadequate or ineffective to test the legality of
his detention.

12



'to give preference to such principles and methods of procedure as shall seem
to conciliate the digtinct and independent tribunas of the sates and of the
Union, so that they may co-operate as harmonious members of ajudicia
system co-extensive with the United States, and submitting to the paramount
authority of the same condtitution, laws, and federd obligations, quoting Taylor
v. Carryl, 61 U.S. 583, 595 (1857), . . . [and] the forbearance which courts of
co-ordinate jurisdiction, administered under asingle system, exercise towards
each other, whereby conflicts are avoided, by avoiding interference with the
process of the other, isaprinciple of comity, with perhaps no higher sanction
than the utility which comes from concord; but between state courts and those
of the United States it is something more. It isaprinciple of right and of law,
and therefore of necessity,’ quoting Covell v. Heyman, 111 U.S. 176, 182 (1884). Ex

Pate Royall, 117 U.S. 241, 254 (1886). The Court finds it noteworthy that while the doctrine of
comity and, therefore, the exhaugtion of the state remedies requirement, naturally encompass those
circumstances in which the petitioner's detention is a direct result of a state court conviction and
sentence, i.e,, 28 U.S.C. § 2254 and D.C. Code § 23-110, the same cannot be said about the
anomalous Situation where the detention of a Didtrict of Columbia Code offender who was convicted in
Superior Court resulted from the revocation of his parole by afederd agency. Thisis because the
aleged due process violation is not the result of astate-level court's exercise of itsjudicia power, in
which comity requires that such courts be given the first opportunity to correct the dleged violations,
but arise from an exercise of afedera agency's discretion pursuant to a Congressiona del egation of
power, here the Revitdization Act. Although the Court in this case must decide whether an order of
release should be directed to the local warden where the petitioner is detained, that determination can
only be made after reviewing the decision of the federa parole authority. Accordingly, the Court does

not find the rationde behind the exhaudtion of state remedies doctrine applicable to this Situation.

13



(B) TheDistrict of Columbia Court System and the Revitalization Act

Prior to the enactment of the Court Reorganization Act in 1970, the loca Didtrict of Columbia
courts consisted of an gppellate court and three trid courts: two courts of specid jurisdiction and a
third, the Digtrict of Columbia Court of Generd Sessions, whose jurisdiction was concurrent with this
Court'sjurisdiction over Digtrict of Columbia Code ("D.C. Code") misdemeanors and petty offenses.

Pdmorev. United States, 411 U.S. 389, 393 n.2 (1973) (citing D.C. Code § 11-963 (1967)). At that

time, this Court aso had exclusive jurisdiction over felony offenses prosecuted under the D.C. Code
and it therefore "wasfilling the role of both aloca and federd court.” 1d. Pursuant to its plenary power
embodied in Article |, Section 8, Clause 17 of the Condtitution (Congress shal have power "[t]o
exercise exclusve Legidation in dl Cases whatsoever, over” the Didrict of Columbia), id. at 397,
Congress enacted the Court Reorganization Act and "invested the local courts with jurisdiction
equivaent to that exercised by state courts™ Id. at 393 n.2. Thus, when the Court Reorganization Act
created the Superior Court, it granted virtualy exclusive jurisdiction over al crimina cases brought
under the D.C. Code,*° D.C. Code § 11-923(b), and its civil jurisdiction extended to al matters a law
or in equity brought in the Didtrict, "except those in which exclusive jurisdiction was vested in the United
States District Court”, D.C. Code § 11-921. 1d. Three years later, Congress enacted the Digtrict of
Columbia Sdf-Government and Governmental Reorganization Act (" Saf-Government Reorganization
Act"), Pub. L. No. 93-198, 87 Stat. 774 (December 24, 1973) and "transferr[ed] certain functions

previoudy performed by federa agenciesto the Digtrict of Columbia government . . . [and] delegated

10 p.c.codes 11-502(3) provides that this Court shall have jurisdiction over any offense joined in the same
information or indictment with a Federal offense. Pamore, 411 U.S. at 393 n.2.

14



some of itslegidative authority under Article |, Section 8, Clause 17 of the United States Congtitution

to anew Didtrict of Columbia government. Jenkins v. Washington Convention Cir., 236 F.3d 6, 12
(D.C. Cir. 2001). Under this new scheme, the D.C. Board was empowered to conduct al parole
hearings for offenders who were incarcerated in Didtrict of Columbia Department of Corrections
fecilities, while the D.C. Board had an arrangement with the U.S. Commission to "conduct[] parole
hearings (under D.C. parole rules) for those D.C. Code offenders being held in federd prison.” Blair-
Bey, 151 F.3d at 1038.

However, with the 1997 enactment of the Revitdization Act, Congress has now placed sole
authority over dl parole decisons regarding Didtrict of Columbia Code felony offenders convicted in
Superior Court with the U.S. Commission. Pub. L. 105-33, 111 Stat. 712; D.C. Code § 24-
131(a)(2) (2001). Thus, felony offenders convicted in Superior Court who are parole eigible or under
parole supervison now have their parole decisions made by the U.S. Commission, while the Superior
Court exercises such authority over misdemeanants. D.C. Code 88 24-131(8)(2)-(3). Congress use
of its plenary power in exercisng control over the Didrict of Columbia and its ability to legidate asiit
deems appropriate has been discussed by the Supreme Court, which stated that

[n]ot only may statutes of Congress of otherwise nationwide application be

gpplied to the Didrict of Columbia, but Congress may aso exercise dl the

police and regulatory powers which a state legidature or municipa

government would have in legidating for state or locd purposes. Congress

'may exercise within the Didrict dl legidative powers thet the legidature

of a state might exercise within the State, and may vest and distribute the

judicid authority in and among courts and magidirates, and regulae judicia

proceedings before them, as it may think fit, so long asit does not contravene

any provison of the condtitution of the United States!

Pamore, 411 U.S. at 397 (quoting Capita Traction Co. v. Hof, 174 U.S. 1, 5 (1899)). With the

15



enactment of the Revitalization Act, Congress has taken its delegation of parole authority away from the
Didrict of Columbia government and has returned it to the federal government. While the Revitdization
Act has created an odd jurisdictiond structure for handling D.C. Code felony offenders who were
prosecuted in the Superior Court and remain digible for parole - prosecutionin aloca court system
with jurisdiction equivaent to that of a state court, with parole jurisdiction vested in the federd parole
authority - Congress undoubtedly had the authority to do whet it did. But the cregtion of this Structure
came without an answer to the dilemma now confronting this Court, i.e., whether a Didtrict of Columbia
Code offender who was prosecuted in the Superior Court but is detained in that case in a Digtrict of
Columbiafacility asthe result of actions by the federd parole authority should be required to exhaust

his Digtrict of Columbia habeas remedies before this Court entertains the challenge to his detention.

(C)  Ability of the Superior Court to Review a Decision by the U.S. Commission

The implication of the respondents mandatory exhaustion position, if the Court acceptsiit,
would necessarily mean that for the petitioner to exhaust hisloca habeas remedies, the actions of the
U.S. Commisson will have to be scrutinized by the Superior Court since the petitioner's current
detention is solely due to a decision rendered by the U.S. Commission. And, it is that decison which
the petitioner is chalenging. However, absent express language in the Revitdization Act authorizing
such areview, this Court cannot give its gpprova to such an arangement. Asthe local Didtrict of
Columbia courts are Article | courts, crested by Congress, this Court is unaware of any delegation by
Congress to the Superior Court to review the actions of the U.S. Commission. The Court finds that the
plain language of the Revitaization Act demondrates that Congress desired to return parole authority

over felony offendersin the Didrict of Columbiato the federal government, while only parole authority
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over misdemeanor offenders remains with the Superior Court. 111 Stat. 745, Pub. L. 105-33, 8
11231; D.C. Code § 24-131. ThisCourt is unable to fathom that Congress, in an effort to curtail the
Didtrict of Columbias authority over the parole supervision of fdony offenders, would, in the same
exercise, grant the loca courts the power to review the parole determinations of the federd parole
authority without even a hint in the language of the Satute that it contemplated that resullt.

It is particularly sgnificant that the U.S. Commisson is an adminigrative agency and pursuant to
18 U.S.C. § 4218(d) (2000) its decisions regarding the modification or revocation of an individud's
parole under 18 U.S.C. § 4203(b) (2000) are "actions committed to agency discretion for purposes of
[the Administrative Procedures Act] section 701(a)(2) of title 5, United States Code.” 18 U.S.C. 8
4218(d); see Jonesv. BOP, 903 F.2d 1178, 1182 (8th Cir. 1990). Asthe U.S. Commission's
revocation of the petitioner's parole was an action by afedera agency, absent clear statutory language
by Congress granting the Superior Court jurisdiction to review the U.S. Commission's decisons,
judicid review is proper only by afederd didrict court. Thisis because "[g|uits against federd officers
or agencies arise under the laws of the United States, unless a statute precludes judicia review, and

thus 28 U.S.C. § 1331 provides a basis for subject matter jurisdiction.” City of Beloit v. Loca 643 of

the Am. Fed'n of State, County and Mun. Employees, AFL-CIO, 248 F.3d 650, 654 (7th Cir. 2001)

(cting Califano v. Sanders, 430 U.S. 99, 105 (1977)). An example of Congress intent to grant

specific courts jurisdiction over adecison by afederal agency was addressed by the Supreme Court in

City of Tacomav. Taxpayers of Tacoma, 357 U.S. 320 (1958). In that case, the Court explained that

the Federd Power Act vested exclusive jurisdiction for the review of ordersissued by the Federa

Power Commission in the United States Court of Appedsin the Circuit where the licensee or the public
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utility to whom the orders are directed to are located. 16 U.S.C. § 8251(b) ("Any party to a
proceeding under this chapter aggrieved by an order issued by the Commission in such proceeding may
obtain areview of such order in the United States court of appedls for any circuit wherein the licensee
or public utility to which the order relatesislocated."). The Supreme Court stated that "[t]his Statuteis
written in smple words of plain meaning and leaves no room to doubt congressiona purpose and intent.
It can hardly be doubted that Congress, acting within its congtitutional powers, may prescribe the
procedures and conditions under which, and the courts in which, judicid review of adminigrative orders
may be had." 1d. at 335-36. In that same regard, the District of Columbia Circuit has Stated that

[i]t isaxiomatic that 'Congress, acting within its conditutiona powers, may

fredy choose the court in which judicia review [of agency decisons] may

occur," quoting City of Rochester v. Bond, 603 F.2d 927, 931 (D.C. Cir.

1979) (citing City of Tacomav. Taxpayers of Tacoma, 357 U.S. 320, 336

(1958)), [and] [i]f Congress makes no specific choice of thistypein the

Satute pursuant to which the agency action is taken, or in another

applicable to it, (citation omitted), then an aggrieved person may get . . .

review in federd digtrict court pursuant to the general 'federa guestion'
juridiction of that court. Ave

Flags Pipe Line Co. v. DOT, 854 F.2d 1438, 1439 (D.C. Cir. 1988) (emphasis added). Therefore,

without clear language in the Revitdization Act regarding where review authority of decisons of the
U.S. Commission isto occur, this Court is unwilling to presume that Congressintended to invest the
Superior Court with jurisdiction over decisons rendered by the U.S. Commission. To do so would
ignore the axiom that judicid review of decisions of afederd agency are consdered "federd questions’
and are properly cognizable only in the federd courts. See Cdifano, 430 U.S. at 105; City of Beloit,

248 F.3d at 654.
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This concluson is condgstent with what other members of this Court have done in cases
involving § 2241 habeas corpus petitions following the enactment of the Revitdization Act, where the

Commission has been aparty. For example, most recently in Owensv. Gaines, No. Civ.A. 01-878,

2002 WL 2002853, at *3-4 (D.D.C. August 29, 2002), as discussed above, Judge Sullivan addressed
the government's position for mandatory exhaustion of Digtrict of Columbia habeas corpus remedies
prior to seeking relief in this Court in the context of the U.S. Commission's supervison of a petitioner's
parole. In Owens, the Court found "the United States exhaustion argument ignore{d] the fact that D.C.
courts do not have ‘concurrent powers with respect to chalengesto U.S. Parole Commission activity.
The D.C. Code actudly precludes thefiling of habeas petitions in Superior Court that chalenge the

actions of federd officids™ 1d. (citing D.C. Code 8§ 16-1901). In Allgton v. Gaines, 158 F. Supp. 2d

76 (D.D.C. 2001), Judge Friedman stated in afootnote that "[a]s a threshold matter, the government
argues that this case should be dismissed because petitioner has failed to exhaust his remediesin the
Superior Court of the Didrict of Columbia. The Court finds this argument unpersuasive and instead
consdersthe [petitioner's] petition on the merits” 1d. at 78 n.1 (citing 28 U.S.C. § 2241, Blair-Bey,

151 F.3d at 1046-47). Also, in Stokesv. United States Parole Comm'n, No. Civ. A. 00-3075, 2002

WL 193336, *1 (D.D.C. Feb. 4, 2002), Judge Kesder, under circumstances where the petitioner
faled to exhaust hisloca court remedies, stated, in dicta, that while the petitioner was not required to
file awrit of habeas corpus because he did not seek actud release from incarceration, but only
chalenged the date of his scheduled parole hearing, even if the petitioner's clam was an "action asa
generd habeas corpus petition under Didtrict of Columbialaw, it would gppear that such petitions mugt

befiled in this Court." 1d. (emphasisin the origind) (citing D.C. Code 8§ 16-1901(b) ("Petitions for
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writs directed to Federd officers and employees shdl befiled in the United States Didtrict Court for the
Didrict of Columbia’).

Therefore, because this Court finds that the petitioner's challenge of his current detention
necessarily requires that a decison of afedera entity be scrutinized, this Court is compelled to conclude
that it is the proper forum to exercise jurisdiction over this particular habeas corpus petition. The Court
finds that despite the aforementioned anomaly created by the Revitaization Act, it must exercise
jurigdiction in this case to afford the petitioner aforum where he has the opportunity to vindicate the
chalenge to his detention. Asthe Supreme Court has Stated,

[t]he scope and flexibility of the writ [of habeas corpus] - - its capacity to

reach al manner of illega detention - - its ability to cut through barriers

of form and procedura mazes - - have dways been emphasized and

jedloudy guarded by courts and lavmakers. The very nature of the writ

demands that it be administered with the initiative and flexibility essentia

to insure that miscarriages of justice within its reach are surfaced and

corrected. Harris
V. Nelson, 394 U.S. 286, 291 (1969). Only this Court has the capacity and flexibility to reach the core
of the due process chalenge being raised by the petitioner.™

2 The Petitioner's Due Process Allegation

Having concluded that this Court should exercise its concurrent jurisdiction in this
petition, it will now turn to the petitioner's challenge to his detention to consider whether he has been

deprived of acongtitutionaly protected liberty interest. The Court undertakes areview of ahabess

1 The resl ity of this conclusion is apparent from the respondents counsel's non-commitment during the hearing as
to whether it would decline to take action in this Court to preclude the petitioner's release if ordered by the Superior
Court. Although not expressed by counsel, this Court believesit is likely that the Superior Court's authority to order
release would be challenged as the result of the U.S. Commission's involvement in the petitioner's current detention.
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corpus petition in the context that, "[t]here is no higher duty of a court, under our condtitutional system,
than the careful processing and adjudication of petitions for writs of habeas corpus, for it isin such
proceedings that a person in custody charges that error, neglect, or evil purpose has resulted in his
unlawful confinement and that heis deprived of his freedom contrary to law." Harris, 394 U.S. at 292.
The andysis requires the Court to first determine whether the petitioner's claim implicates the denid of a

liberty or property right to which he has alegitimate entitlement to under the Condtitution. Greenholtz v.

|nmates of the Nebraska Penal and Correctional Complex, 442 U.S. 1, 7 (1979). It iswell settled that
an individual has a due processinterest in the revocation of his parole because heis being deprived of
hisliberty. 1d. Thus, because the petitioner is chalenging the revocation of his parole, he has dleged a
violation of a condtitutiondly protected liberty interest. The Court must now address whether he was
deprived of hisliberty without due process.

The semina case discussing what processis due a defendant at a parole revocation hearing is

the Supreme Court's decison in Morrissey v. Brewer, 408 U.S. 471 (1972). In Morrissey, the Court

dated "that the revocation of paroleis not part of crimina prosecution and thus the full panoply of rights
due adefendant in such a proceeding does not apply to parole revocations.” 1d. at 480. The Court
noted that "[r]evocation deprives an individua,, not of the absolute liberty to which every citizenis
entitled, but only of the conditiona liberty properly dependent on observance of specid parole
redrictions”” 1d. Chief Judtice Burger, writing for the mgority, Stated that the Court's

task is limited to deciding the minimum requirements of due process. They

include (&) written notice of the claimed violations of parole; (b) disclosure to

the parolee of evidence againgt him; (c) opportunity to be heard in person and

to present witnesses and documentary evidence; (d) the right to confront and
cross-examine adverse witnesses (unless the hearing officer specificaly finds
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good cause for not alowing confrontation); (e) a'neutral and detached' hearing

body such as atraditiona parole board, members of which need not bejudicia

officers or lawyers; and (f) awritten statement by the factfinders asto the

evidence relied on and reasons for revoking parole. Morrissey,
408 U.S. a 488-89. Moreover, it isclear that if a parole authority's decison was "either totaly lacking
in evidentiary support or [was] so irraiond as to be fundamentally unfair, then the revocation of [the

petitioner's| parole indeed would violate due process.” Duckett v. Quick, 282 F.3d 844, 847 (D.C.

Cir. 2002) (citing Douglas v. Buder, 412 U.S. 430, 432 (1973) ("holding that revocation of probation

'totally devoid of support' violates due process’)).

This Court's review of the Commission's decision to revoke the petitioner's parole is limited to
determining whether there was an "abuse of discretion” by the Commission, or, in other words, whether
there was a"rationd basis' in the record to support such a determination by the Commission. Allston,

158 F. Supp. 2d at 79 (citing Gambino v. EW. Moarris, 134 F.3d 156, 159-60 (3d Cir. 1998); |utei

v. Nardoza, 732 F.3d 32, 37 (2d Cir. 1984)); Solomon v. Elsea, 676 F.2d 282, 290 (7th Cir. 1982).

The evidentiary sandard that guides the Commission's parole determination is whether the petitioner
has committed a violation of a parole condition by a preponderance of the evidence. Allston, 158 F.
Supp. 2d a 80 (citing 18 U.S.C. § 4214(d); 28 C.F.R. § 2.105(a)). This Court must therefore review
the record and the evidence relied upon by the Commission in making its decision to revoke the
petitioner's parole. Solomon, 676 F.2d at 290.

The Commission's finding that the petitioner wasin congtructive possession of the wegpon and
the drugs found in the vehicle can be summarized by its proposition that because the petitioner was

present in a vehicle in which contraband was discovered he was guilty of constructively possessing
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thoseitems. Thisconcluson islegdly flawed. While the Commisson's hearing examiner concluded
that the petitioner "had constructive possession of both gun and drugs while he was in thet car, and the
testimony that . . . the Commisson has or that | heard, put him in the car with the gun and the drugs,
and that is condructive possession,” Tr. & 70, in thisjurisdiction it is afundamenta axiom of the

doctrine of constructive possession that mere presence aoneis not enough. United States v.

Richardson, 161 F.3d 728, 731-32 (D.C. Cir. 1998) ("Generdly, neither 'mere proximity' to nor 'mere
knowledge of the presence of contrabband alone is enough to prove congtructive possession.” (citations

omitted)); Bernard v. United States, 575 A.2d 1191, 1195 (D.C. 1990) ("To establish constructive

possession it is not sufficient for the prosecution to show thet [the individua was| within reech of the
drugs, mere proximity to anillega item is not enough.”). To prove condructive possession, it must be
adduced that the petitioner not only knew that the contraband wasin the vehicle, but that he had "the
ability to exercise knowing ‘dominion and control™ over the contraband. Richardson, 161 F.3d at 731

(citations omitted); see Rivas v. United States, 783 A.2d 125, 129 (D.C. 2001) (en banc) (requiring

both knowledge and "both the ability and the intent to exercise dominion or control over it."). Ina
recent en banc decision issued by the Didtrict of Columbia Court of Appeds, the court made it clear
that mere presence in the passenger compartment of a vehicle in proximity to exposed drugsin acar,
without more, isinsufficient to prove the requisite intent to exercise dominion or control over the
contraband. Id. at 131. Thus, evenif anindividua knows that there is contraband nearby, thisis not
enough to prove congtructive possession, as "[t]here must be some action, some word, or some

conduct that links the individua to the [contraband] and indicates that he had some stake in them, some
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power over them. There must be something to prove that the individua was not merely an incidenta

bystander.” Rivas, 783 A.2d at 130 (quoting United States v. Pardo, 636 F.2d 535, 549 (1980)).
Here, the evidence that the hearing examiner had presented to him was that the petitioner's
presence in the front passenger seet of a vehicle owned by the driver, with drugs discovered insde of a
closed center console that separated the two occupants and also in ajacket that was in the rear seat of
the vehicle. Also recovered in the vehicle was a gun that was discovered in "the map hutch behind the
Seqt that [the petitioner] was gitting in.” Tr. a 16-18. None of the contraband was exposed and
therefore there is no evidence that the petitioner even knew that there was contraband insde of the
vehicle. Furthermore, even if the contraband had been in plain view of the petitioner, the Didtrict of
Columbia Circuit's opinion in Richardson and the Didtrict of Columbia Court of Appeds opinionin
Rivas demondtrates that the commission of acriminad offense based on congtructive possession requires
that a person must exercise some leve of control or dominion over the contraband. On thisrecord, the
evidence proves nothing about whether the petitioner possessed the contraband and surely does not
satisfy even the rlaxed standard of proof that gppliesto parole decisions. Thus, this Court must
conclude that thereis no rationd basisin the record for concluding that the petitioner wasin
congiructive possession of the contraband located in the vehicle and therefore the Commission's finding

on that point was clearly arbitrary and capricious.

1. Conclusion
Having found that this Court must exerciseitsjurisdiction to entertain the petitioner's habeas

corpus petition, the Court finds that the U.S. Commission ingppropriately "established petitioner's
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reparole guidelines under 28 C.F.R. 8§ 2.81 based only upon the finding that petitioner has possessed
with intent to distribute over 26 grams of free-based . . . cocaine” Opp'nat 6. Therefore, the Court
must grant the petitioner's petition for awrit of habeas corpus and will order that the petitioner be

forthwith released.*?

SO ORDERED this 11" day of September, 2002.

REGGIE B. WALTON
United States Didtrict Judge

File Date: September 11, 2002

12 An Order consistent with the Court's ruling accompanies this Memorandum Opinion.
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BYRON GANT,
Petitioner,
V. Civil Action No. 02-858 (RBW)
EDWARD F. REILLY, J.,etd.,

Respondents.

S’ N’ N N N N N N N N N N

ORDER
Upon congideration of the Petitioner's Writ of Habeas Corpus, and for the reasons set forth in
the Memorandum Opinion accompanying this Order, it is hereby,
ORDERED that the petitioner's petition for awrit of habeas corpusis GRANTED; anditis
FURTHER ORDERED that the Warden of the Correctiond Treatment Facility shall
immediately releasse the petitioner.

SO ORDERED this 11™ day of September, 2002.

REGGIE B. WALTON
United States Didtrict Judge

File Date: September 11, 2002
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