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MEMORANDUM OPINION

The Town of Fairview, Texas ("Fairview” or "plaintiff") brings this case againg the Department
of Trangportation, Federd Aviation Adminigration ("FAA") to enjoin further development of the
McKinney Municipa Airport ("MMA") pending an environmenta review. Presently before the Court
are Fairview's motion for a preliminary injunction and the FAA's mation to dismiss. For the reasons
dated below, Fairview's motion for a preliminary injunction is denied and the FAA's mation to dismiss
is granted.

FACTUAL AND PROCEDURAL BACKGROUND

Fairview isasemi-rurd town of 5,000 citizens located |ess than amile from MMA, a public-

use airport that is sponsored, owned, and operated by the City of McKinney, Texas ("McKinney™).

MMA was established in the 1970s, and over the years, the planning and development of MMA has



been financed, in part, with funds provided by the FAA under the Airport Improvement Act of 1982,
49 U.S.C. 847107, et seg., and administered by the State of Texas. MMA isdesignated as areliever
arport for Ddlas/Ft. Worth Internationa Airport, which islocated less than 30 miles awvay.

In February 1999, Fairview filed an adminidtretive clam with the FAA in accordance with 14
C.F.R. 816 dleging that McKinney was in violation of certain grant assurances under 49 U.S.C. 8§
47107.* Fairview clamed that MMA poses a threat to the residents of Fairview because a nearby
landfill and other environmenta factors attract birds that traverse the airport flight pattern south of

MMA. Town of Fairview v. City of McKinney, 2001 WL 88072, at *1 (F.A.A. January 23, 2001);

Town of Fairview, Texasv. City of McKinney, Texas, 2000 WL 1100236, at *1 (F.A.A. duly 26,

2000). Farview aso aleged that McKinney had not been consdering Fairview's interests, that
McKinney had violated air and water quality standards, and that McKinney had not maintained an
Airport Layout Plan ("ALP")? that accurately depicted the observed increasein flight patterns and

corporate jet aircraft service. Town of Fairview, 2001 WL 88072, at *14-16. Fairview's clamswere

framed as violations of grant assurances numbers 5 (preserving rights and powers), 7 (consderation of
locdl interest), 10 (compliance with air and water quality standards), 19(a) (operation and
maintenance), 20 (mitigation of bird hazard), and 29 (maintaining an ALP). In addition, Fairview raised

various clams under the National Environmental Policy Act ("NEPA"), 42 U.S.C. § 4321, et seq.,

1Grant assurances are conditions to federal funding that are binding upon an airport sponsor
that applies for agrant under the FAA's Airport Improvement Program.

2An ALPisadepiction of certain dements of an airport, including its boundaries, facilities, and
non-aviation areas. Town of Fairview, 2001 WL 88072, at * 15.
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including a challenge to a 1988 environmental assessment and an dlegation that the FAA was required
to conduct an environmental review of certain planned congtruction projects. Id. at *17-18.

Inthe FAA's Find Decison and Order issued in January 2001, the FAA Associate
Adminigtrator affirmed that McKinney had violated grant assurances numbers 19(a) and 20, and upheld
an order requiring McKinney to take certain steps to mitigate the bird hazard and close the landfill. 1d.
at *20-22. The Associate Administrator also concluded that NEPA claims against FAA could not be
rased in aPart 16 adminidtrative proceeding. 1d. a *17-20. Fairview petitioned the Court of Appedls
for the Didrict of Columbia Circuit for review of the FAA'sfind decison. At the time Fairview filed the
complaint in this case, that apped was il pending.

Inits present complaint filed on January 18, 2002, Fairview presents 59 pages of highly
detailed dlegations. At heart, however, Fairview's action and its motion for a prdiminary injunction are
directed at a planned expanson at MMA. Fairview asserts that for the first severa years of MMA's
existence, Fairview understood that MMA was focused on providing commercid airspace for
recregtiona private pilots, and was in effect a" Saturday Pilot" generd aviation airport. 1n 1999,
however, Fairview became aware that McKinney was planning a mgor expanson of MMA,, including
the addition of arunway and increased operationd services, for the purpose of turning MMA into an
economic driver for McKinney. This planned expansion, Fairview aleges, has been undertaken with
the FAA's permission, and has been financed, in part, with federa funds provided by the FAA and
administered by the Texas Department of Transportation. Fairview asserts that it also expects

McKinney to seek reimbursement from the FAA for funds that McKinney has obtained from private



and municipa sources.

Fairview supports its alegations about the anticipated airport expanson with severa
declarations from Cynthia Kdina-Kaminsky, an engineering consultant who has been researching
devel opments & MMA by, among other things, following the activities of McKinney municipa
committees, collecting press reports, and andyzing MMA's Master Plan and ALP. See Declaration,
Supplementa Declaration, Second Supplementa Declaration, Third Supplementa Declaration, and
Fourth Supplementa Declaration of Cynthia KalinaKaminsky. According to Ms. Kdina-Kaminsky,
McKinney has commenced planning, land purchases, and financing activities for an expanson of MMA
"that will increase throughput of planes, dlow for an increase in plane size to accommodate cargo jets,
and change the nature of the airport from a small, private recreationa generd aviation airport to an
airport with strong cargo operations.” Supp. Kaina-Kaminsky Dec. 1 6-7, 9, and 52. Based on her
research, Ms. Kaina-Kaminsky anticipates the building of & least one additiond runway, the
development of athoroughfare for trucking traffic, an expansion of through-the-fence operations? the
construction of anew taxiway, the rdlocation of fuel farms,* and the construction of anew control
tower. 1d. 9117, 9-10, 18-20, 23-24, 25-28, and 30. Ms. Kalina-Kaminsky opines that the various

congtruction activities planned & MMA are not consstent with its existing Master Plan and ALP. 1d.

3" Through-the-fence" is aterm of art used in airport operations "to denote a plan whereby a
private landowner is alowed access to publicly owned airport property, subject to certain conditions
adapted from FAA recommendations, in order to conduct a private business in airport-related
enterprises.” Oxley v. City of Tulsa, 794 P.2d 742, 745 (Ok. 1990).

“Fairview dleges that McKinney has dready built atemporary fuel farm, and plansto build a
permanent fud farm. See Complaint ] 187-204.



1118, 19, 26, 29-30, 33, and 42.

Farview alegesthat the expected expanson of MMA, as described by Ms. Kadina-Kaminsky
and as st forth in Fairview's Complaint, will have avariety of detrimental effects. According to
Fairview, air and water qudity, culturd resources, and floraand faunaiin surrounding wildlife areas will
al be adversaly affected by the expangon. In addition, Fairview suggests, the increase in jet traffic that
will inevitably accompany MMA's expansion will create noise problems and aggravate the bird hazard.
Indeed, Fairview submitsthat it has dready observed an increase in jet traffic Since January 2002.
Fairview aso points to the opening of a customs office a MMA in October 2001,° and argues that
increased introduction of cargo from foreign locations poses greater import risks.

Beyond its alegations focused on the planned airport expansion, Fairview complains about
certain activitiesat MMA that do not appear to be directly related to the expansion. For example,
Farview alegesthat MMA poses a security threat because there are no pilot or passenger security
checksa MMA, airport personnd are not required to wear identification, and the gates of the airport
remain open and unattended throughout the day. In addition, Fairview complainsthat the FAA's
response to the long-standing bird hazard continues to be inadequate and that the FAA has not been
enforcing MMA''s compliance with a non-standard flight pattern. Fairview aso refersto various aleged
violations committed by the FAA in the pagt, including its gpprova of congtruction projects despite

MMA's dleged failure to comply with FAA environmenta orders.

>This customs office is not presently manned on a full-time basis, dthough Fairview expectsit to
be within the next few months. Third Supp. KainaKaminsky Dec. | 21.
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Fairview framesits factua dlegationsinto five separate counts. In its First Count, Fairview
aleges that under NEPA the FAA must complete an Environmenta Impact Statement ("EIS?), including
anoise study, before permitting any expanson at MMA. In Count Two, Fairview alegesthat the
FAA hasviolated 14 C.F.R 8§ 91.119 by failing to ensure the safe operation of MMA.. Inits Third
Count, Fairview aleges that the FAA hasviolated 41 U.S.C. 8§ 44701 by failing to adopt
appropriate security measures. Fairview clamsin its Fourth Count that the FAA hasviolated 41
U.S.C. 847107 by failing to ensure McKinney's compliance with its obligations under certain grant
assurances.® Specificaly, Fairview daimsthat the FAA: hasfaled to ensure that McKinney has
maintained good title to the land surrounding the airport (grant assurance #4); hasfailed to require that
fair consderation be given to the interest of the community near where MMA is located (#7); hasfailed
to require that MMA be operated in a safe and serviceable condition (#19); has failed to require
mitigation of the bird hazard (#20); and has failed to prohibit expansion not included in an gpproved
ALP (#29). Findly, inits Fifth Count, Fairview seeks a declaratory judgment that the FAA has
negligently overseen MMA.

On February 13, 2002, the FAA moved to dismiss Fairview's clamsfor lack of subject matter
jurisdiction and fallure to state aclam. As discussed more fully below, the FAA's motion isbased, in

part, on the theories that Fairview has not properly exhausted its adminidtrative remedies and that the

®Fairview's Complaint cites not to 49 U.S.C. § 47107, but to 49 U.S.C. § 47101, which
contains a statement of United States policies regarding aviation. However, because Fairview refersto
49 U.S.C. 847107 inits opening brief (at p. 1), and because that section governs grant assurances, the
Court will assume that Fairview is bringing its grant assurances claim under that section.
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D.C. Circuit has exclusve juridiction over certain of Fairview's clams.

Presumably in response to the FAA's motion, Fairview voluntarily withdrew its apped pending
inthe D.C. Circuit on February 21, 2002. Even more importantly, Fairview narrowed its clamsin this
cae. Initsreply brief, Fairview explained that, as afactud matter, its action was based only "on the
current expansonary activity at the MMA and the plans of the activity to come," and that "additiona
information from prior years. . . st forth in Fairview's Complaint and Motion for Injunction . . . was
provided as background." Fairview Reply Brief at 9. At ahearing, Fairview further stated thet, asa
legd matter, the only clam Fairview was continuing to maintain was its clam under NEPA.

Although Fairview has set forth varying iterations of its request for reief, it appears that
Fairview presently seeks an injunction: 1) requiring the FAA to suspend al expansion activities a
MMA until the FAA conducts an EIS; 2) requiring the FAA to suspend dl federd funding to
McKinney until an EISis performed; 3) requiring a public pronouncement of what the expansion plans
for MMA are; and 4) hating the incrementa increasein jet traffic over Fairview that has dlegedly
occurred since the beginning of 2002.

DISCUSSION

The FAA has moved to dismiss Fairview's entire complaint for lack of subject matter
jurisdiction and failure to State a claim. Because Fairview has decided to pursue its NEPA claim aone,
the Court will discuss Fairview's other dlams only briefly before moving to a more subgtantive
discussion of Fairview's NEPA clam.

l. 49 U.S.C. 847107 - Alleged Failureto Ensure Compliance with Grant



Assurances

The Secretary of Transportation has authority under 49 U.S.C. § 47107 to approve a project
grant application upon receipt of written assurances from the airport sponsor. Inits Complaint,
Fairview dlegesthat the FAA hasimproperly dlowed McKinney to violate severd written grant
assurances.

As noted above, Fairview previoudy brought clamsin a Part 16 administrative proceeding
adleging that McKinney had breached severa grant assurances. In fact, Fairview's Part 16 claim raised
four of the five grant assurances (numbers 7, 19, 20, and 29) about which Fairview now complainsin
thisaction. To the extent that Fairview is seeking a determination that the FAA wrongfully alowed
McKinney to violate these same grant assurances, and to the extent that the factual basis for
McKinney's dleged violation is the same as in the Part 16 proceeding, Fairview essentialy seeks
judicid review of the FAA'sdecison in the Part 16 proceeding. The parties agree, however, that such

areview isvested exclusively in the courts of gppeds. ” See 14 C.F.R. § 16.247 (a person may seek

judicia review in the courts of appeals pursuant to 49 U.S.C. § 46110); Town of Fairview, 2001 WL
88072, a *21 (directing Fairview to file any apped in the courts of appedls); 49 U.S.C. § 46110(c)

(the courts of gpped's have "exclusve jurisdiction” over an gpped from an order under thispart). The
fact that Fairview has now withdrawn its apped to the D.C. Circuit does not enable Fairview to bring

itsclam hereingead. See City of Rochester v. Bond, 603 F.2d 927, 931 (D.C. Cir. 1979) ("If . ..

"Fairview notes that it "understands that it must apped to the FAA or the Court of Appedsfor
the D.C. Circuit for additiond rdlief concerning McKinney's violaion of its Grant Assurances.”
Farview Reply a 9 n.2.



there exists a specia dtatutory review procedure, it is ordinarily supposed that Congress intended that
procedure to be the exclusive means of obtaining judicia review in those cases to which it applies.”).

To the extent that Fairview's alegations about grant assurances have a different factuad basis
than the claims Fairview brought in its earlier adminigtrative proceeding, Fairview's proper recourse is
to seek adminidrative review of its alegations againg McKinney. See 14 C.F.R. § 16.1, et seq.
(providing administrative complaint process for al proceedings involving federaly-asssted airports
arisgng out of, inter dia, grant assurances). If Fairview is dissatisfied with the FAA's decison on these
clams, Fairview may seek judicia review in an gppropriate court of gppedls, which has exclusve
juridiction. See 14 C.F.R. § 16.247; 46 U.S.C. § 46110(c). Accordingly, with respect to any new
grant assurance alegations, Fairview's claims must be dismissed because Fairview has not exhausted its
adminigrative remedies and because this Court would lack jurisdiction over any apped.

II. 14 C.F.R.891.119 - Alleged Failureto Ensure Safe Operation of MMA

Operation of an aircraft below 1,000 feet over any congested area of a city, town, or settlement
isprohibited by 14 C.F.R. §91.119. Fairview'sclaim under this provision resembles, at least in part,
complaints about bird migration and about MMA's aleged failure to follow a non-standard flight plan
that Fairview previoudy raised in its Part 16 adminigtrative proceeding. To the extent that the factua
basisfor the present claim isthe same asin that prior adminigrative proceeding, Fairview's dlegations
should be dismissed because review of the Part 16 proceeding is vested exclusively in the courts of
appedls, as discussed in Part | above.

To the extent that Fairview's clam has a different factua basis not aready the subject of a Part



16 proceeding, Fairview'sinitial recourse must still be through the FAA's adminidtrative process. See
14 CFR. 816.1, et s2q.; 14 CF.R. 8135 ("Any person may file acomplaint with the Administrator
with respect to anything done or omitted to be done by any person in contravention of any provision of
any Act or of any regulation or order issued under it, as to matters within the jurisdiction of the
Adminigrator."). By declining to seek aremedy through an FAA adminigirative proceeding, Fairview
has failed to exhaudt its administrative remedies, and its clams should be dismissed. See McKart v.
United States, 395 U.S. 185, 193 (1969) (alitigant is generdly required to exhaust his adminigirative
remedies before seeking judicid relief).

[11. 49 U.S.C. 844701 - Alleged Failureto Require MMA to Adopt Appropriate
Security Measures

The FAA's duties with regard to "promot[ing] safe flight of civil aircraft in air commerce" are st
forthin 49 U.S.C. § 44701. Fairview's clam under this section is based upon its dlegation that the

FAA hasfailed to monitor MMA's efforts to maintain physica security at the airport. See Complaint

8Fairview raises a due process chalenge to the requirement that it exhaust its administrative
remedies with respect to safety and security clams. Because Fairview has now gpparently abandoned
its safety and security claims, the Court will not discuss those argumentsin detail. The Court observes,
however, that, to the extent that Fairview has not previoudy brought its safety and security clamsto the
FAA's atention, Fairview has little bass for concluding that an adminigtrative complaint would be futile
or inadequate. Furthermore, to the extent that Fairview's claims are essentidly the same as those
dleged inits adminigtrative proceeding, Fairview's recourse was to gpped the Part 16 determination to
acourt of gppedls, not to fileanew clam in this Court. The Court is aso not persuaded that Fairview
has made a"clear showing of irreparable injury™ that entitles it to avoid seeking adminigtrative review.
See Randolph-Sheppard Vendors of Am. v. Weinberger, 795 F.2d 90, 108 (D.C. Cir. 1986). The
potentid harm to Fairview from a possible bird strike or from the aleged inadequate security a MMA,
athough worrisome, remains speculative. The circumstances presented here do not warrant having this
Court impose a remedy without the benefit of the application of FAA expertise to the issues.

10



19 444-53.

Asthe FAA points out, any complaint under 49 U.S.C. § 44701 would have to be raised
initidly in an FAA adminidrative proceeding. See 49 U.S.C. § 46101 ("A person may file a complaint
inwriting with the.. . . Adminigrator of the Federd Aviation Adminigiration with respect to aviation
safety duties and powers designated to be carried out by the Administrator [] about a person violating
this part or arequirement prescribed under this part.”). Moreover, jurisdiction over any gpped from
such a proceeding would again be vested soldly in the courts of appeals. See 49 U.S.C. § 46110(c).
Consequently, Fairview hasfailed to exhaudt its adminigtrative remedies, and may not bring an action in
this Court.

V.  42U.S.C. 84321, et seg. - Alleged Violation of NEPA

Fairview's remaining clam in this action — and gpparently the only claim that Fairview is
continuing to pursue —is that the FAA violated NEPA by failing to conduct an environmental evauation
and anoise study before alowing McKinney to proceed with expansionary activity a8 MMA.® NEPA,
of course, requires federd agenciesto prepare adetailed EISfor dl "magor Federa actions significantly
affecting the quaity of the human environment.” 42 U.S.C. 84332(2)(C). The FAA movesto
dismiss Fairview's NEPA claim on the grounds that there is no reviewable agency action and that

Fairview'sclam s not ripe.

*Because Fairview has stated unequivocaly that its NEPA alegations relate only to the
anticipated congtruction a MMA, the Court will focusits analysis on thisissue. Asnoted above, inits
Part 16 proceeding, Fairview raised other NEPA allegations, such as dleged deficienciesin the FAA's
1988 environmental assessment. Town of Fairview, 2000 WL 1100236, at * 25-27.
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A. No Private Right of Action Under NEPA
The FAA notes, as apreliminary matter, that NEPA does not provide Fairview with a private
right of action. Any clam under NEPA, the FAA assarts, is properly brought under the Adminigirative
Procedures Act ("APA™), 5 U.S.C. § 702, which Fairview has not cited in its Complaint. In response,
Fairview contends that it has an implied right of action under NEPA. Fairview urges the Court to apply

the four-prong test employed by the Fifth Circuit in M. Noe v. Metro. Atlanta Rapid Transt Auth., 644

F.2d 434, 436 (5" Cir. 1981), to determine the existence of an implied right of action under NEPA.
Fairview's arguments are unpersuasive. Thelaw inthis Circuit is clear that no private right of

action exists under NEPA. See, eq., Horida Audubon Society v. Bentsen, 94 F.3d 658, 665 (D.C.

Cir. 1996) ("'because NEPA does not offer a private right of action for individual plaintiffs seeking to
enforce the EI'S procedurd requirement, a private individua must found his right to sue on some other

basis'); Public Citizen v. United States Trade Representative, 5 F.3d 549, 551 (D.C. Cir. 1993)

(because Congress did not creete a private right of action under NEPA, plaintiff must bring its claim for

judicid review under the APA); Public Citizen v. Office of the United States Trade Representetive, 970

F.2d 916, 918 (D.C. Cir. 1992) ("NEPA does not creste a private right of action"); Natl Codlition to

Save Our Mall v. Norton, 161 F.Supp.2d 14, 19-20 (D.D.C. 2001) (in order to enforce NEPA'SEIS

requirements, plaintiffs must bring their alegations under a separate statutory scheme, typicdly the
APA).
Moreover, nothing in the M. Noe decison provides a basis for identifying anew implied private

right of action. There, the Fifth Circuit rgected the argument that there is a private right of action under

12



NEPA, and expressly concluded that "there was no legidative intent to grant a private remedy under
NEPA." 644 F.2d at 439. Accordingly, thereisno bassfor Fairview to bring aclam directly under
NEPA, and the Court will treet Fairview's NEPA clam asif it were asserted pursuant to the APA.
B. Reviewability of Fairview's NEPA Claim Under the APA

The APA provides an action for injunctive rdlief for persons who have been "'adversdy
affected or aggrieved by agency action within the meaning of ardevant satute™ Public Citizen, 970
F.2d a 918 (quoting 5 U.S.C. § 702). The APA "permits review only of ‘final agency action.” Id.
(quoting 5 U.S.C. 8 704). Here, the FAA arguesthat Fairview's NEPA clamsare not judicialy
reviewable because there has not yet even been an adminidirative consderation of MMA's planned
expanson, much lessa"find agency action.”

In response, Fairview argues that McKinney has aready taken the first stepsin its expansion of
MMA by purchasing land, raisng money, and engaging in various planning activities. Fairview assarts
that McKinney's preliminary activities crested a duty for the FAA to examine the cumulative impact of
al the anticipated expansonary activities a the MMA. The FAA'sfailure to conduct an EIS by now,
Fairview argues, condtitutes "recalcitrance in the face of duty,” which is reviewable by adigtrict court.

See SerraClub v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987) (agency inaction is reviewable under

APA where it condtitutes "'agency recacitrance.. . . in the face of aclear statutory duty . . . of such

magnitude that it amounts to an abdication of statutory respongbility™ (citation omitted)).
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The Court does not agree that there is reviewable agency action here’® Asan initid matter, the
adminigtrative process with respect to the anticipated congtruction has only recently begun. Asthe
FAA explains, the normal process by which an airport sponsor notifies the FAA of a proposed
congtruction project is to submit an application (caled a"form 7460-1") to its State department of
trangportation. Third Declaration of James M. Nicely 8. Once that department has determined that
the form 7460-1 is complete, it forwards the form to the FAA for appropriate action. Id. 8. Inthe
instant case, McKinney has submitted to the Texas Department of Transportation seven forms 7460-1
for contemplated projects. Of these saven forms, three were formaly transmitted to the FAA and
received by the FAA in late January and February 2002; two were submitted to the FAA as a courtesy
on February 26, 2002, but have not yet been formaly transmitted to the FAA; one has been forwarded
to the FAA but isincomplete; and one has reportedly been sent to the FAA but apparently the FAA
has not yet been able to confirm receipt. Declaration of James M. Nicdly (executed on March 7,

2002) 18; Third Nicdly Dec. 119, 12; FAA's Response to Plaintiff's Rebuttal to Defendant's Notice at
2. Given the very recent receipt of these forms, the FAA has hardly had a reasonable chance to review

the various projects proposed by McKinney. At thistime, the FAA has not issued any ruling

YEven if there were find agency action, jurisdiction to review such an action would generaly be
confined to the courts of appeals. See 49 U.S.C. § 46110; Sutton v. U.S. Dep't of Trangportation, 38
F.3d 621, 625 (2d Cir. 1994) (courts of appedals had exclusive jurisdiction over challengeto FAA's
funding for expansion projects); Nat'| Parks and Conservation Assoc. v. FAA, 998 F.2d 1523, 1528
(10" Cir. 1993) (court of appeals had jurisdiction over FAA determination regarding environmental
impact of proposed projects); City of Alexandriav. FAA, 728 F.2d 643, 646 (4th Cir.1984) (courts
of gppeds had exclusve jurisdiction over complaint about FAA's find order to implement flight plan
without conducting EIS).
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concerning the environmental impacts of the proposed projects nor hasit approved the airport

expanson that Fairview anticipates. There has thus been no final agency action. See Bennet v. Spear,

520 U.S. 154, 178 (1997) (agency action isfind if it marks the consummation of the agency's decison-

making process and ether determinesrights or obligations, or has lega consequences);_Independent

Petro. Assoc. of Am. v. Babhit, 235 F.3d 588, 594 (D.C. Cir. 2001) (in determining whether agency
action isfind, the court should consider whether the agency's postion is definitive and whether it hasa
direct and immediate effect on the day-to-day business of the parties).

Moreover, there is no evidence that the FAA has been recalcitrant in the face of aduty. The
FAA has specificaly "acknowledge[d] that an environmental assessment would be required before. . .
an expansion could begin." Defendant's Opposition Memorandum a 9. The FAA aso notes that
"prior to gpprova of ether achangeto the ALP or of federd funding, FAA would be required to
address environmenta considerations under NEPA, CEQ regulations, and FAA Orders.” Defendant's
Opposition Memorandum at 24; see also Defendant's Response to Plaintiff's Rebuital to Defendant's
Notice a 2 ("In any event, no changeto an airport layout  plan . . . may commence until the
appropriate environmenta review pursuant to the National Environmental Policy Act . . . has been
conducted and the AL P change approved.”). Thusthe FAA agreeswith Fairview that no airport
congtruction requiring a change to the ALP can take place until the FAA fulfillsits obligations under
NEPA. Indeed, when the FAA became aware that some construction had begun & MMA at the
beginning of January, the FAA promptly advised McKinney thet it may not congruct any facility

located on airport property without an approved change to the ALP, and instructed MMA to stop
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congtruction until a change to the ALP was approved. Declaration of James M. Nicely (executed on
February 12, 2002) 1111. The merefact that the FAA has not yet conducted an environmenta review
in the short time period since it began receiving the required notices hardly provides abasis for finding
that the FAA has been recacitrant in the face of aduty.

Fairview's clam of a NEPA violation because the FAA has not assessed the cumulative impact
of the expanson since McKinney began preiminary activitiesis not persuasive. Each of the cases cited
by Fairview for the proposition that agencies must assess the cumulative impact of related projects
involved review of an agency'sfind determination regarding the environmenta impact of the project
subsequent to some consideration by the agency of a project's environmentd effects. See City of

Grapevine, Texasv. Dep't of Transportation, 17 F.3d 1502, 1503-04 (D.C. Cir. 1994) (reviewing fina

environmenta impact statement by the FAA); Citizen's Alert Regarding the Environment v. United

States Dep't of Justice, No. 95-1702, 1995 WL 748246, at *1, 5 (D.D.C. December 8, 1995)

(reviewing environmental impact statement and environmenta assessment); Airport Impact Relief, Inc.

v. Wykle, 192 F.3d 197, 200-01 (1% Cir. 1999) (reviewing decision of agency, based on state's
environmenta evauation, not to prepare supplementa environmental impact statement); Morongo Band

of Misson Indiansv. FAA, 161 F.3d 569, 579 (9" Cir. 1998) (reviewing conclusion inthe FAA's

environmental assessment that no EIS was required); Citizens for Responsible Area Growth v. Adams,

477 F.Supp. 994, 997, 1003-04 (D.N.H. 1979) (reviewing the FAA's proposed finding, to be issued
"imminent[ly]", that no EIS was required). These cases do not support the proposition that a court

should intervene before afina decison is rendered and before an agency has had an opportunity to
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assess environmenta effects of a project during the course of its normal adminigtrative review. The fact
that McKinney itself has undertaken certain preliminary activities does not render the FAA ddinquent in
reviewing potentidly related projects described in the applications that the FAA has only recently
received.
C. Ripeness of Fairview's NEPA Claim
The FAA dso seeksto dismiss Fairview's NEPA claim on the ground that it is not ripe. Under
the ripeness doctrine, "an Article 111 court cannot entertain the clams of alitigant unlessthey are

‘condtitutionaly and prudentidly ripe” Wyoming Outdoor Council v. U.S. Forest Service, 165 F.3d

43, 48 (D.C. Cir. 1999) (quoting Louisana Envtl. Action Network v. Browner, 87 F.3d 1379, 1381

(D.C. Cir. 1996)). Courts must "go beyond congtitutional minima and take into account prudential
concerns which in some cases may mandate dismissd even if thereis not a conditutiond bar to the
exerciseof . . . jurisdiction.” 1d. To thisend, a court must examine the "fitness of the issues for judicia

review" and the "hardship to the parties of withholding court consideration.” Abbott Labs. v. Gardner,

387 U.S. 136, 149 (1967). Specificdly, courts should consider " (1) whether delayed review would
cause hardship to the plaintiffs; (2) whether judicid intervention would ingppropriately interfere with
further adminidtrative action; and (3) whether the courts would benefit from further factual development

of the issues presented.” Ohio Forestry Assn, Inc. v. SerraClub, 523 U.S. 726, 733 (1998)

Applying these factors to the instant cass, it is clear that Fairview's NEPA clamisnotripe. To

begin with, there isinsufficient evidence that delayed review would cause hardship to Fairview.
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Fairview conceded at argument that there is no congtruction presently teking place at MMA. And
athough Fairview hasidentified severd congtruction projects that it expects McKinney to begin shortly,
congtruction on these projectsis not imminent. To the contrary, the FAA has specificaly instructed
McKinney that no further construction may be undertaken without the required gpprovasto MMA's
ALP, and has acknowledged that changesto MMA's ALP will not be gpproved until environmental
consderations have been addressed. Thereisthuslittle basis for aclam that environmental harm to

Farview is"certainly impending.” Wyoming Outdoor Council, 165 F.3d at 48. Moreover, Fairview's

right to challenge the expected congtruction in the future isin no way preudiced by withholding

juridiction at the present time. Ohio Forestry Assn, 523 U.S. at 734 (no hardship where plaintiff

would "have ample opportunity later to bring itslegd chdlenge a atime when harm is more imminent

and more certain”).*

11 Although Fairview seems unlikely to incur any hardship with respect to on-the-ground
congtruction, which has sopped, Fairview alegesthat it will be subject to certain harms from other
sources even while condruction ishalted: (1) excessive noise due to an dleged increasein jet traffic
since January 2002, (2) increased risk of bird strikes due to the dleged increase in jet traffic; and (3)
risk of environmental harm due to the existence of atemporary fud farm that alegedly does not meet
EPA standards. See Supplementa Declaration of Rondd E. Clary Y 5-7; Fairview Memorandum in
Support of Motion for Preiminary Injunction a 13; Supp. KdinaKaminsky Dec. 25. But with
respect to these dlegations, as with Fairview's other NEPA dlegations, Fairview has identified neither a
reviewable agency action under the APA nor a"maor federd action” under NEPA. (Of course, to the
extent that Fairview's dlegations chdlenge the same agency activities complained of in Fairview's Part
16 proceeding, Fairview's recourse was to take an gpped from that proceeding). In any event, the
dleged present harms from the dleged increase in jet traffic and the dleged present risk from the
temporary fuel farm appear to have only atenuous connection to the planned future construction at
MMA, which is at the heart of Fairview's complaint. Accordingly, these dlegations would be more
appropriately addressed through an FAA administrative action than through a NEPA claim focused on
anticipated airport expangion activity.
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The second factor aso weighs heavily in favor of rgecting Fairview's clams as unripe.
Fairview's basic complaint is that the FAA hasfailed to evauate the environmenta impact of the
proposed expansion of MMA. But Fairview has brought this action so prematurely that the FAA has
not even had a reasonable opportunity to conduct such an evaluation —which the FAA readily agrees
may be required. The Court has no evidence that FAA will fal to apply its expertise in addressing the
environmental concerns posed by any proposed MMA expansion. For the Court to intervene a this
juncture, especidly in the absence of any imminent harm, would condtitute an inappropriate interference
with the administrative respongbility that has been properly dlocated to the FAA. See Wyoming

Outdoor Council, 165 F.3d at 50 (premature review of NEPA claims denies the agency an opportunity

to apply its expertise).

It also gppears that further factual development would be beneficia to the Court. Although
Fairview atempts to couch its dlegations in terms of what the FAA has done or has not done thusfar,
at its core Fairview's concern is that the FAA will not timely and fully assess the cumulative
environmenta impact of MMA's proposed expansion. See, e.q., Complaint 1427-30. Judicia
intervention in such settings is precisaly what the ripeness doctrine is intended to forestal. The role of
the federa courtsis to address concrete controversies, not to become "entangle[d] . . . in abstract
disagreements over adminidtrative policies”” Abbott Labs, 387 U.S. at 148; National Treasury

Employees Union v. United States, 101 F.3d 1423, 1431 (D.C. Cir. 1996) ("Prudentidly, the ripeness

doctrine exigts to prevent the courts from wasting our resources by prematurely entangling ourselvesin

abgiract disagreements.”). At this point, there is not even an "abstract disagreement[] over
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adminigrative policies,”" because the FAA and Fairview agree that MMA should not be permitted to
begin its on-the-ground expanson before the FAA has had a chance to review environmental and other
concerns. Unless and until Fairview is able to present the Court with afuller record demondrating that

the FAA hasfailed to comply with its obligations under NEPA &fter being given an opportunity to do

0, prudence dictates that the Court refrain from hearing the NEPA claims. See Wyoming Outdoor
Coundil, 165 F.3d at 50 (NEPA claim unripe where state of factua development in record precluded
court from deciding intdligently if defendant had met its NEPA obligations).

Furthermore, at thistime, the factua record does not indicate the existence of a proposed
"mgor federd action” triggering any obligations under NEPA. The FAA has not gpproved any change
to MMA's ALP or even conducted an environmental assessment, much lessissued an EIS or aFinding
of No Significant Impact. And even though Fairview may expect McKinney to seek reimbursement
from the FAA for private funds that McKinney hasraised or expended for airport expansion, Fairview

does not dlege that any reimbursement request has been approved. See Macht v. Skinner, 916 F.2d

13, 17 (D.C. Cir. 1990) (date's hope that the federa government will fund a project is not sufficient
federa involvement to condtitute a"mgor federd action”). In fact, McKinney has not been awarded
any federd grants since October 11, 1999, and the FAA represents that no grant, including any for
design or congtruction, will be approved until the FAA addresses environmenta considerations under
NEPA and redlevant CEQ and FAA regulations. See Ehly Dec. §6; Howard Dec. 1 6; Nicely Dec.
(executed on February 12, 2002) 9. Although Fairview argues that, according to the Texas

Department of Transportation, various federd funds are presently available to MMA (see Third Supp.
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Kaina-Kaminsky Dec. 1 5-6), the FAA explains that these funds do not represent new grants, but
rather grant money contingent upon gpprova of a proper application or incrementa payments under
previoudy awarded grants*?  See FAA's Response to Fairview's Rebuttal to Defendant's Notice at 3;
Ehly Dec. 1116, 8. Contingent funding, or funding originaly awarded for other uses, hardly condtitutes a
"firm commitment" by the federd government to fund or gpprove the expansion plans currently on the
table. See Macht, 916 F.2d at 17 (no "mgjor federal action” where agency's actions did not indicate a

“firm commitment" to fund project); see dso Wyoming Outdoor Council, 165 F.3d at 49 ("the law does

not require an agency to prepare an EIS until it reaches the critica stage of adecison which will result
in 'irrevergble and irretrievable commitments of resources to an action that will affect the environment”

(internd citation omitted)).”* See FAA's Response to Fairview's Rebuttal to Defendant's Notice at 3;

2Certain other categories of funding that Fairview pointsto are actudly provided by the State
of Texas or the City of McKinney, not the federa government. Ehly Dec. 11 9-15. McKinney's
aleged intention to seek reimbursement for some of these funds does not create a"major federa
action” a the present time.

13Basad upon her review of web-sites and MMA Board minutes, Ms. Kalina-Kaminsky
chalenges the statements by McKinney's Program Manager, the manager of the Texas Airport
Devedopment Office, and the Director of Planning and Programming for Avidtion in the Texas
Department of Transportation that no federd funds have been granted to MMA since October 1999.
See Ehly Dec. 1 6; Howard Dec. 1 6; Nicely Dec. (executed on February 12, 2002) 19. Specifically,
Ms. KdinaKaminsky surmises that federd funding for "engineering/design” in FY 2002 and for taxiway
congruction in FY 2003 has been gpproved and is presently available. See Third Supp. Kaina:
Kaminsky Dec. 1 5-6; Fourth Supp. Kaina-Kaminsky Dec. 11 8-9, 11. Ms. KalinaKaminsky's
assartion, drawn from hearsay, is not sufficient to create an issue of fact concerning the provision of
federd funding, especidly in the face of the declarations submitted by officias with persond knowledge.

But even if the Court were to credit Ms. Kadina-Kaminsky's statements, the Court would not
find jurisdiction over the NEPA clam. Firg, the dleged use of federd funds for preliminary planning
activities related to the proposed expansion does not condtitute a "major federd action.” See Macht,
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Ehly Dec. 8.

If and when the FAA proposes to act in amanner that does congtitute a mgjor federa action
within the meaning of NEPA, Fairview isfreeto "renew [its] clam that an EISisrequired ...or
question the scope of the EIS." 1d. At thistime, however, Fairview's NEPA daim is smply not ripe

CONCLUSION

Because Fairview has not exhausted its administrative remedies, and because this Court lacks

jurisdiction to hear an apped from FAA administrative proceedings, Counts Two, Three and Four of

Fairview's Complaint must be dismissed. Moreover, with respect to the NEPA claim in Count One of

916 F.2d at 17.

Second, dthough Fairview acknowledges that under FAA regulations taxiway funding does not
ordinarily require an EIS, Fairview argues that an environmental evaluation isrequired in this case
because the taxiway may be converted into a runway and because taxiway development is intertwined
with the anticipated congtruction of hangars. As an initid matter, as described by Fairview, the
possibility of taxiway-runway converson is too speculative to sustain an argument that the FAA has
violated NEPA by failing to address the environmenta impact of such aproject. In any event, the FAA
acknowledges that it must address the environmenta effects of any new congtruction prior to its
commencement, and the FAA isin the process of reviewing severd gpplications concerning, inter dia,
building of hangars and taxiways. Thus, despite Fairview's charge that the FAA has been ddinquent in
complying with NEPA, it would be imprudent for the Court to rule on whether anticipated construction
requires an EIS —and which connected actions should fal within the scope of that EIS—while the
FAA isin the process of "crygdlizing its policy” based on itsreview of the pending applications. See
Wyoming Outdoor Council, 165 F.3d at 49 (the primary focus of the "prudential aspect of the ripeness
doctrineisto baance ‘the petitioner'sinterest in prompt consideration of alegedly unlawful agency
action againg the agency'sinterest in crystdlizing its policy before that policy is subjected to judicia
review and the court's interests in avoiding unnecessary adjudication and in deciding issuesin a concrete
setting™ (quoting Eagle-Picher Indus. v. EPA, 759 F.2d 905, 915 (D.C.Cir. 1985)).

1Although the Court's analysis has focused on the prudential aspect of ripeness, the state of
factua development, including the gpparent abosence of a"mgor federd action,” suggeststhat Fairview
has not suffered an injury under NEPA sufficient to satisfy congtitutiona standing and ripeness
requirements. See Wyoming Outdoor Council, 165 F.3d at 48.
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the Complaint, Fairview has not identified afind agency action under the APA and has not presented a
case or controversy that is ripe for review; it too must therefore be dismissed. Accordingly, Fairview's
moation for a preiminary injunction is denied as moot. In the aasence of any viable daim for injunctive
relief, Fairview's clam for a declaratory judgment in Count Five of the Complaint is aso dismissed.

A separate order has been issued on this date.

John D. Bates
United States Didtrict Judge

Signed this day of April, 2002.
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John Mogt

Department of Jugtice, Environment Division
P.O. Box 663

Washington, DC 20044-00663

Fax (202) 305-0274

Thomas O. Mason

Rachd L. Smith

Williams, Mullen, Clark & Dobbins
8270 Greensboro Drive, Suite 700
McLean, VA 22102

Fax (703) 748-0244
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TOWN OF FAIRVIEW, TEXAS,
Faintiff,
V. Civil Action No.: 02-0087 (JDB)
UNITED STATESDEPARTMENT
OF TRANSPORTATION,
FEDERAL AVIATION
ADMINISTRATION,

Defendant.

ORDER
Upon consderation of Defendant's Motion to Dismiss and Plaintiff's Motion for a Preliminary

Injunction, the submissions of the parties, and the hearing on March 7, 2002, it is hereby
ORDERED that defendant's motion to dismiss be and hereby is GRANTED for the reasons
gtated in the Court's Memorandum Opinion issued on this date; and it is further
ORDERED that plaintiff's motion for a preliminary injunction be and hereby is DENIED as

moot.

John D. Bates
United States Didtrict Judge

Signed this day of April, 2002.
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