UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
UNI TED STATES OF AMERI CA,
V. . Crim Action No. 02-0030
(JR)
MOHAMVED HUSSEI N ASSADI | :

Def endant .

MEMORANDUM ORDER

Def endant Mohammed Hussein Assadi noves pursuant to
Fed. R Crim P. 29(c) for judgnent of acquittal as to Counts
Twel ve, Fourteen, Sixteen, Seventeen, Eighteen, and N neteen,
charging himunder 8 U S.C. 88 1324(a)(2) and (a)(2)(B)(ii)
with bringing or attenpting to bring aliens to the United
States illegally and for financial gain. The notion is
gr ant ed.

The dism ssed counts are six of nineteen counts set
forth in a superseding indictnment that charged Assadi with ten
counts of encouraging or inducing aliens to enter the United
States illegally, one count of conspiracy to encourage or
i nduce, and eight counts, including the six that are the
subj ect of this notion!, of bringing or attenpting to bring
aliens to the United States illegally. | stated nmy intent to

dism ss the "bringing to" counts at the close of the

1 The jury found Assadi not guilty on Counts Thirteen
and Fifteen.



governnment's case, but | was persuaded by the governnent to
submt themfirst to the jury and then to act under Rule 29(c)
so that the question presented — apparently one of first
i mpression — could be preserved for appeal.

The evidence of Assadi's alien snuggling activity
varied fromalien to alien in its details but adhered to a
uni form and rather sinple, pattern: After negotiating the
price for his services, Assadi created or procured falsified
passports for the aliens, bought themairline tickets to M am
(from Ecuador, Col onbi a, or Venezuel a), procured boarding
passes for them and took themto the airport. He instructed
themto destroy their travel docunents once they were
ai rborne, to ask for asylum when they deplaned in Mam, and
to lie if asked who had arranged their passage. Assadi did
not acconmpany any of the aliens on their flights to Manm , nor
did he neet them (or arrange to have them net) when they
arrived. His involvement with the aliens ended as soon as he
saw themto their flights.

The "encouragi ng or inducing” charges agai nst Assadi
wer e brought under 88 1324(a)(1)(A)(iv) and (a)(1)(B) (i),
puni shi ng any person who "encourages or induces an alien to
cone to, enter, or reside in the United States, knowing or in
reckl ess disregard of the fact that such comng to, entry, or

residence is or will be in violation of | aw' and does so "for



t he purpose of ... private financial gain." The "bringing to"
charges were brought under Sections 1324(a)(2) and
(a)(2)(B)(ii), punishing any person who:

know ng or in reckless disregard of the fact that an

alien has not received prior official authorization

to cone to, enter, or reside in the United States,
brings to or attenpts to bring to the United States

i n any manner what soever, such alien, regardl ess of

any official action which may | ater be taken with

respect to such alien
and does so "for the purpose of ... private financial gain."
The sanme six aliens — Khalid al Khafaji, Ali Hassan Jessam
and the four-person famly of Yaser Sitto — were the subjects
(one hesitates to say victinms) of the guilty verdicts on both
the "encouraging or inducing" counts? and the "bringing to"
counts.

Assadi's acts, alone and in partnership with co-
conspirators, certainly anmounted to "encouragi ng" the aliens
to enter the United States illegally. Assadi did not,
however, "bring" the aliens to the United States.

Just as the word "carry"” in crimnal statutes is to

be understood by its ordinary neaning, Miuscarello v. United

States, 524 U. S. 125, 128-32 (1998), the word "bring" nust be
given its ordinary neaning. "Bring" neans "to convey, |ead,
carry or cause to conme along fromone place to another ... to

escort, [or] acconpany." Webster's Third Internationa

2 Counts Two, Five, Eight, Nine, Ten, and El even.
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Dictionary 278 (1976). It does not nean "send" or "launch" (a
termthe governnent used during oral argunent). The first
definition listed in the Oxford English Dictionary is:

To cause to cone along with oneself; to fetch. It

includes ‘lead” or ‘conduct’ ... as well as

‘carry’...; it inplies notion towards the place

where the speaker or auditor is, or is supposed to

be, being in a sense the causal of come; notion in
the opposite direction is expressed by take ....

a. by carrying or bearing in one's hand, etc.
(Enmphasi s added.) The governnent has suggested that Congress
had itself in mnd, or perhaps the United States, as "speaker
or auditor," so that, at |east under the OED definition,
Assadi could properly be said to have brought the aliens here
(perhaps in the sense of "brought to you by Coca-Col a").

Fowl er provides sone support for this argunent, noting that
"bring" is:

partially distinguished fromtake according to

novement towards the speaker (bring), or away from

or acconpanyi ng the speaker (take): take your
raincoat with you and bring me a newspaper fromthe
corner shop. There are many circunstances, however
in which this sinple distinction does not apply:

e.g. if we are going to the zoo shall we bring/take

t he canmera?

Fow er's Modern English Usage (3d ed.) 117. Nothing in
Fow er, however, or in Webster or the OED, or in correct
conmon usage, supports the use of "bring" when there is
nei t her nmovenent towards the speaker nor acconpani nent. Both

Webster and the OED recognize "carry" as synonynous w th



"bring," and "carry," as defined by the Suprene Court,

i ncl udes acconpani nent. Muscarello, 524 U. S. at 128.

The cases applying 8 1324 support the concl usion
t hat "encouraging or inducing” is the correct charge to bring
agai nst those who help others travel to or enter the United
States illegally, while "bringing to" correctly charges
persons who not only help, but also acconpany aliens, or |ead
them or neet themat the border. A very recent Ninth Circuit

deci sion, United States v. Yoshida, No. 01-50311, 2002 WL

31027968, at *1, 5-6 (Sept. 12, 2002), holds that "bringing
to" does not require control of the nmeans of transport, but
t hat hol di ng does not di spense with the escorting or
acconpanyi ng conmponent. All the other decisions affirmng
convictions for "bringing to" involve defendants who cane to

the United States with the aliens. United States v. Aquil ar,

883 F.2d 662, 684 (9th Cir. 1989) (defendant gave fal se papers
to alien, coached her to lie to immgration officials, and
escorted her), superseded by statute on other grounds; United

States v. Bunker, 532 F.2d 1262, 1263-64 (9th Cir. 1976)

(def endant drove aliens through inmm gration checkpoint and

coached them; United States v. WAshington, 471 F.2d 402, 405

(5th Cir. 1973) (defendant purchased airline tickets for



aliens, supplied fraudulent identification papers, and
traveled with them by plane).?

The governnment, while not conceding that "bringing
to" requires either novenent toward the speaker or
acconmpani ment, suggests that the acconpani ment el enment was
satisfied in this case by evidence that Assadi escorted the
aliens to the airports and perhaps even to the departure gates
for their flights to Mam . The argunent stretches the
| anguage of a crimnal statute too far. The governnent does
not argue or show that airline gate attendants who check
passports at foreign enbarkation points are the equival ent of
U.S. immgration officers, or that airplanes bound for the
United States have attributes of Anerican sovereignty. The
act of acconpanying an alien right up to but not across the

Ameri can border may indeed be "bringing to" America, but an

alien left at an airport |lounge in Cali, Colonbia, or
Guayaqui | , Equador, still has a long way to go.*
s In two cases, defendants who did acconpany aliens were

nonet hel ess apparently charged only with "encouragi ng or
inducing."” United States v. He, 245 F.3d 954, 956 (7th Cir.
2001), cert. denied, 122 S. Ct. 377 (2001); United States V.
Beliard, 618 F.2d 886, 887 (1lst Cir. 1980).

4 Assadi put one of his clients on a flight originating
i n Ecuador, only to have himreturned from Venezuel a, where it
was di scovered that his passport was fraudulent. Tr. at 549-
50.



The governnment argues that limting the reach of
the statute to the ordinary neaning of "bring" would tie the
hands of |aw enforcenment in dealing with alien snuggling
schemes, like this one, that are entirely extraterritori al
Cbvi ously, the governnment has not been hanpered in prosecuting
t he defendant's schene under the "encouragi ng or inducing”
prong of the statute, and so its real point nust be that this
Court's construction of "bringing to" would deprive it of the
deterrent effect of the three-year mandatory ni ni mum sentence
avai l able for "bringing to" convictions (for financial gain)
under 8§ 1324(a)(2)(B). The prosecution should address that
argument to Congress, which has made many adjustments to §
1324 in the past, to deal with new forns of alien snuggling.

See United States v. Sanchez-Vargas, 878 F.2d 1163, 1168-71

(9th Cir. 1989).

It is so ORDERED this day of October, 2002.

JAVES ROBERTSON
United States District Judge
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