UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
CHARLES BOVIN, et al.,
Plaintiffs,
v. . Givil Action No. 03-2373 (JR)
US Al RMAYS, INC., et al., :

Def endant s.

MEMORANDUM ORDER

The plaintiffs in this case are retired US A rways
pilots and, with the exception of plaintiffs Mchael Gakey and
Thomas Davis,! are participants in US Airways' Pilots' Retirenent
I ncone Plan (the "Plan"). They seek to conpel the Pension
Benefit Guaranty Corporation ("PBGC') to

enjoin[ PBGC] frompaying less than legally required
anounts to participants [in the Plan] and conpel [] it
to i medi ately comence nonthly paynents at a | eve
which is the greater of the statutory guaranteed

maxi mum or 90% of the pre-termnation benefit except in
the case of retirees who received a pre-term nation
benefit less than the statutory guaranteed maxi nuni, to
whom PBGC shoul d i nmedi atel y commence paynment of the
full pre-termnation nonthly benefit[;] conpel PBGC to
make initial benefit determnations within two years of
the term nation of the plan, March 31, 2005[;] order US
Airways and PBGC to imedi ately provide themw th the
cal cul ati ons, guidelines, procedures and

The plaintiffs' application for a prelimnary injunction
seeks relief with respect only to US Airways' Pilots' Retirenent
I nconme Plan, and not with respect to US Airways' Pilots'
Disability Income Plan (a named defendant in the plaintiffs’
action on the nerits). Plaintiffs Oakey and Davis are
participants in the latter plan and, accordingly, are not
governed by this decision.



interpretations applied in determning plaintiffs'
current benefit paynents[; and] order US Airways to
fully cooperate with PBGC in its efforts to nmake
initial benefit determnations.

Plaintiffs' Application for a Tenporary Restraining Oder, at 1-

2, incorporated by reference in Plaintiffs' Mtion for

Prelimnary Injunction, at 1. For the reasons stated bel ow,

plaintiffs' nmotion for prelimnary injunction [#3] iS denied.

Background
On August 11, 2002, US Airways G oup, Inc., and
seven subsidiaries ("US Airways"), filed voluntary petitions for
Chapter 11 reorgani zation in the Bankruptcy Court of the Eastern
District of Virginia. US A rways "aggressively pursued a 'fast
track' reorganization, with the announced goal of being out of
chapter 11 by the end of the first-quarter, 2003." In re US

Al rways G oup, Inc., No. 02-83984 (Bankr. E.D.V.A WMar. 7, 2003)

("Bankr. Court Decision"), at 4. It soon becane apparent that US
Ai rways' seven-year reorganization plan would create "a serious
funding shortfall for [US Airways'] defined benefit pension
plan.” 1d. at 5. On January 30, 2003, US Airways notified PBGC
of its intent to "distress"” termnate its underfunded "defined
benefits" plan -- the Pilots' Retirenent |Incone Plan. That sane

day, US Airways noved in Bankruptcy Court for judicial findings,



as required by ERISA 8§ 4041(c)(2)(B)(ii)(1V)? to pernit a
distress term nation of the Plan.

On March 2, 2003, the Bankruptcy Court found that
US Airways had satisfied the requirenents for a distress
termnation: "Unless the Plan is term nated, the debtors will be
unable to pay all of their debts pursuant to a plan of
reorgani zation and will be unable to continue in business outside

the chapter 11 reorganization process.” In re US Airways G oup,

Inc., No. 02-83984 (Bankr. E.D.V.A Mar. 2, 2003), at 1. Because
the Pl an had been established pursuant to a coll ective bargaining
agreenent between US Airways and the Airline Pilots Association
(“ALPA”), however, the Bankruptcy Court's order term nating the
Pl an was conditioned upon the union's consent. US Airways and
ALPA subsequently reached agreenent, and, on March 28, 2003, US
Airways entered into an agreenment with PBGC establishing

March 31, 2003 as the date of the Plan's term nati on.

This section is codified at 29 U S.C. §
1341(c)(2)(B)(ii)(I'V), and provides:

Di stress term nation of single-enployer plans[:]

. A singl e-enpl oyer plan may term nate under a
distress termination . . . [if] the bankruptcy court
(or such other appropriate court) determ nes that,
unless the plan is term nated, such person wll be
unable to pay all its debts pursuant to a plan of
reorgani zation and will be unable to continue in

busi ness outside the chapter 11 reorgani zati on process
and approves the term nation.

29 U.S.C. § 1341(c)(2)(B)(ii)(IV).
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When a "defined benefits" plan is to be term nated
as the US Airways Plan was term nated here, by "distress
termnation,” 29 U S.C. 8 1341(c), PBGC and the pre-term nation
plan adm nistrator, in this case US Airways, have certain
responsibilities to plan participants and beneficiaries. See,
e.qg., id

It was US Airways' pre-term nation responsibility
to revise benefit paynents under the Plan fromthen-current
levels to what it estimated woul d be the anmount of benefits that
woul d covered by plan assets or guaranteed by PBGC foll ow ng
termnation. See 29 U S.C. 8 1341(c)(3)(D(ii)(1V); 29 CF.R 8§
4041.42(c). Revised benefit calculations are governed by ERI SA
and PBGC regqul ations, and depend in part on estimates of the
assets of the Plan and the order in which they will be allocated
to participants. See 29 U. S.C. 88 1344(a)(1)-(6). US Airways'
pre-term nation calculations were -- and were intended to be --
estimtes, see 29 C.F.R 88 4022.61-63. The parties agree that
PBGC has the duty of making the fornmal determination of each Pl an
participant's post-term nation benefits. See 29 C.F. R 88 4003.1
et seq.

Plan participants were informed by US Airways of
the pending termnation and of their estinmated post-term nation
benefits by letters dated March 28, 2003:

Pursuant to PBGC requirenents, your
benefit under the Pension Plan will be reduced to the
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maxi mum anount payable by the PBGC. 1In general, for
pilots who retired or pilots who could have retired
before April 1, 2000, the pension benefit adjustnent is
estimated to be 85% of the April 1, 2000 benefit (based
on plan provisions in effect on April 1, 1998).

However, if the adjusted pension benefit is belowthe
prescribed PBGC maxi mnum benefit (adjusted for age and
optional form of paynment), the anount payable is
increased to the | esser of the PBGC maxi mum or the
current March 1, 2003 benefit. For pilots who were not
eligible to retire before April 1, 2000, the retirenent
benefit is the | esser of the PBGC nmaxi mnum (adj usted for
age and optional formof paynment) or the current

March 1, 2003 benefit amount. |If a partial |unp sum
paynent was taken at retirenent, the cal cul ations
descri bed above are first done as if no partial |unp
sumwas paid at retirenment. The renmaining benefit is
reduced by the annuity value of the |unp sum previously
recei ved.

Letter fromU. S. A rways, dated March 28, 2003, Conpl., Ex. C

PBGC, a United States government corporation,

see

29 U.S.C 8§ 1302, has the primary responsibility of guaranteeing

benefits, up to statutory limts, of private-sector defined

benefit pension plans.® See PBGC v. LTV Corp., 496 U S. 633,

(1990). The Suprene Court has described the PBGC s limted r

as guarantor of plan benefits in these ternmns:

31t is because PBGC is an insurer of guaranteed benefits,

that the statute governing "distress term nations"” requires a
showi ng to a bankruptcy court of inability to pay all debts u
a plan of reorganization unless a plan is term nated:

tolimt '"to cases of severe business hardship' the
ability of plan sponsors to termnate their pension
pl ans and thereby shift liability for guaranteed
benefits onto other insurance prem um payers in the
PBGC program

Bankr. Court Decision, at 15-16 (quoting In re Wre Rope Corp

Am

637

ol e

nder

. of

Inc., 287 B.R 771, 777 (Bankr. WD. M. 2002)).
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When a plan covered under Title IV termnates with
insufficient assets to satisfy its pension obligations

to the enployees, . . . [t]he PBGC . . . nust add its
own funds to ensure paynent of nost of the remaining
"nonforfeitable" benefits, i.e., those benefits to

whi ch partici pants have earned entitlenment under the
plan terns as of the date of term nation. ERI SA does
place limts on the benefits PBGC may guar ant ee upon
pl an term nati on, however, even if an enployee is
entitled to greater benefits under the terns of the
pl an.

LTV Corp., 496 U. S. at 637-38 (internal citations omtted).

Anot her responsibility of PBGC is to review the
financial condition of a plan to determ ne whether its assets are
sufficient, when allocated according to the priorities set out in
the statute, 29 U S.C. 8§ 1344, to discharge its duty to pay

guar ant eeabl e benefits. See Piech v. PBGC, 744 F.2d 156, 158

(D.C. Gr. 1984). |If PBGC cannot nmake this determ nation, it
"must request the appointnent of itself or a third party to act
as trustee.” 1d. (citing 29 U S.C. § 1342(b)). Al though PBGC is
not required to apply to be appointed the trustee of term nated
plans, 29 U S.C. 8§ 1342(b), it usually does apply, and the
appropriate United States district or bankruptcy court

"invariably" grants its application. See In re Interstate G gar

Co., 150 B.R 305, 307 (Bankr. E.D.N. Y. 1993). This Plan was no
exception, and PBGC, at its own request, was appointed trustee of
t he Pl an.

When the US Airways' Plan was term nated on

March 31, 2003, PBGC i nmedi ately began payi ng the esti mated



benefits that US Airways had cal cul ated and announced pre-

term nation. PBGC has not yet made its fornmal determ nation of
each participant’s post-term nation benefits. It is undisputed
that the usual tine for PBGC to issue these formal benefit
determ nations to all participants is two to three years after
PBGC t akes over a pl an.

The primary conplaint of these plaintiffs is that
the estimated benefit calculations are incorrectly lowas to
them and that waiting two to three years for a formal benefit
determ nati on woul d cause them great hardship. |In describing the
m scal cul ations, plaintiffs divide thenselves into four
categories according to the type of calculation error alleged:

1. el derly participants (approximately 230
partici pants who are in their seventies and
ei ghties) who had their benefits reduced by
15 percent, but who, because of their age,
wer e guar ant eed benefits above the amounts
they were receiving pre-term nation and who,
accordingly, should not have had their
benefits reduced at all, see Tr. of
Proceedi ngs before Judge Janes Robertson,
Dec. 5, 2003, at 9-13;

2. partici pants who el ected to take | unp-sum
paynments upon retirenent and who assert that
the | unp-sum anount was i nproperly considered
as part of the annuity they were receiving as
of the date of termination of the plan in
calculating their benefits, instead of
considering only their actual annuity, see
id., at 13-15;

3. participants who fit within priority category
three, see 29 U.S.C. § 1344(a)(3), and who
assert that their estimted benefits are
based upon a m s-calculation that the Plan
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was only 85 percent fully funded, when it
appears that the Plan is fully funded at a
much hi gher percentage, see id., at 15-16;
and

4. partici pants who had their benefits
cal cul ated based on their actual ages at the
time of term nation, but who have been
certified by the Social Security
Adm ni stration as permanently and totally
di sabl ed, and who shoul d have been treated as
t hough they were 65 at the time of the Plan's
termnation (M chael Cakey is the only known
participant?), see id., at 17.

Analysis
To prevail on their notion for a prelimnary
I njunction, the plaintiffs nust denonstrate that (1) there is a
substantial |ikelihood that they wll succeed on the nerits;
(2) they will be irreparably harnmed if an injunction is not
granted; (3) an injunction will not cause substantial harmto the

ot her party; and (4) the injunction will further the public

interest.® See Davenport v. Int’'l Bhd. of Teansters, 166 F.3d

“Al t hough plaintiff Cakey may have a claimfor breach of
fiduciary duty against PBGC with respect to its failure to
correct a possible mstake in his estinmated benefits, as
di scussed, infra, Oakey is not a participant in the Plan that is
the subject of plaintiffs' nmotion for prelimnary injunction.

°Because the plaintiffs seek an injunction ordering a party
to take an action rather than prohibiting a party fromtaking
further action, the injunction plaintiffs seek is a nandatory
I njunction. See Meghrig v. KFC Western, Inc., 516 U S. 479, 484
(1996). Sonme D.C. District Courts have held that mandatory
injunctions require applicants to "neet a higher standard than in
the ordinary case by showing clearly that he or she is entitled
torelief or that extreme or very dangerous damage will result
fromthe denial of the injunction.”™ Bancoult v. MNamara, 227 F
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356, 360 (D.C. GCir. 1999). "These factors interrelate on a
sliding scale and nmust be bal anced agai nst each other."” 1d. at
360-61 (citation omtted). "'It frequently is observed that a
prelimnary injunction is an extraordinary and drastic renedy,
one that should not be granted unless the novant, by a clear

showi ng, carries the burden of persuasion.'" Mzurek v.

Arnstrong, 520 U. S. 968, 972 (1997) (per curiam (enphasis in

original) (quoting 11A C. Wight, A Mller, & M Kane, Federal

Practice and Procedure § 2948, pp. 129-130 (2d ed.1995)).

Li kel i hood of success on the nerits

The plaintiffs have briefed their |ikelihood of

success as to several of their clainms against both PBGC and US

Supp. 2d 144, 151 (D.D.C. 2002) (quoting Veitch v. Danzig, 135 F
Supp. 2d 32, 35 (D.D.C. 2001) (internal quotation marks omtted)).
It appears, however, that the D.C. Grcuit has not yet adopted
this rule. See Friends for Al Children, Inc. v. Lockheed
Aircraft Corp., 746 F.2d 816, 834 n.31 (D.C. Cir. 1984) ("In this
circuit, however, no case seens to squarely require a hei ghtened
show ng, and we express no view as to whet her a hei ght ened
showi ng should in fact be required."); Colunbia Hosp. for Wnen
Found, Inc. v. Bank of Tokyo-Mtsubishi, Ltd., 159 F.3d 636, at
*1 (D.C. Gr. 1998) (unpublished table decision) (declining to
"reach the question whether the district court erred in holding
that the standard applicable to a nandatory prelimnary
injunction is higher than that applicable to a prohibitory
prelimnary injunction . . ."). M own viewon this issue is

uni nportant because, for the reasons di scussed below, | do not
find that the plaintiffs are entitled to a prelimnary injunction
even under a non-hei ghtened standard.
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Ai rways,® but the only claimthat underlies their prelimnary
injunction notion is that PBGC breached its fiduciary duties by
failing to correct the m stakes they have identified in the

cal culation of plaintiffs' estimated benefits. See Tr. of
Proceedi ngs before Judge Janes Robertson, Dec. 5, 2003, at 18
("[We, the plaintiffs, are] tal king about the pure act of

adm nistering the plan on an interimbasis, which is by statute,
the responsibility is given to the . . . trustee, an ERI SA
fiduciary."”). Simlarly, only one of PBGC s four theories for
finding that the plaintiffs are not likely to succeed on the
merits of their clains -- that a claimfor breach of fiduciary
duty may not be nmintai ned against PBGC for its role in nmaking

formal benefit determnations -- is central to this notion.”’

fSpecifically, the plaintiffs have briefed the court on
their clains that PBGC breached its obligation to guarantee
benefits; PBGC breached its fiduciary duties; US A rways breached
its fiduciary duties; and PBGC is liable as a co-fiduciary for
the breach of US Airways. Not addressed by this opinion in any
manner are plaintiffs additional clains, raised only in their
conplaint, that US Airways and PBGC failed to provide plan
docunents and failed to provide benefits to plaintiff Cakley.
Plaintiffs' conplaint seeks class action relief as to all clains
on behalf of (a) all participants and beneficiaries of the Plan
whose benefits have been mi scal cul ated, and (b) all participants
and beneficiaries who did not receive statutorily required
summary plan descriptions, summary of material nodifications or
pl an docunents.

The other three theories are: (1) there has been no final
agency action; (2) the plaintiffs have failed to exhaust their
adm ni strative renedies; and (3) any claimfor breach of
fiduciary duty is premature. See Mem of PBGC in Qpp. to Pls.'s
Motion for Prelimnary Injunction ("PBGC s Qpposition"), at 22-
27.
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This is because plaintiffs concede that their notion is premature
unl ess the Court finds that PBGC has fiduciary duty to correct

m stakes in estimted benefits prior to making a formal benefit
determ nation.® See 29 C.F.R § 4003.7.

The central issue relating to the nerits of
plaintiffs' claimis whether PBGC has a fiduciary duty to correct
m st akes nade by US Airways in cal culating estinmated benefits
before it has fully processed the term nated plan and made forna
benefit determnations. Plaintiffs submt that PBGC does have
such a duty in its capacity as trustee that is separate fromits
duty as guarantor; PBGC responds that its role as trustee is
essentially mnisterial and that, "in determining plaintiffs’
Title 1V benefits, PBGC is acting solely in its capacity as
statutory guarantor and, as such, has no fiduciary duty." PBGC s
Opposition, at 26 (enmphasis in original). It is undisputed that
PBGC, when acting as guarantor, is not subject to fiduciary
duti es.

There is case | aw supporting the proposition that

PBGC cal cul ates benefits inits role as trustee, and that

8Al t hough "ERI SA itself does not specifically require the
exhaustion of renedi es avail abl e under pension plans", as a
matter of judicial discretion, "barring exceptional
ci rcunstances, plaintiffs seeking a determ nation pursuant to
ERI SA of rights under their pension plans 'nmust . . . exhaust
avai | abl e adm ni strative renedi es under their ElI SA-governed plans
before they may bring suit in federal court.'" Comrunications
Wrkers of AmM v. Am Tel. & Tel. Co., 40 F.3d 426, 431-32 (D.C
Cr. 1994) (citation omtted).
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fiduciary duties apply to these calculations. In particular, a

district court recently held in Al _Pineiro v. PBGC that "when

PBGC cal cul ates and pays benefits, it does so as trustee."” _ F.
Supp.2d , _ (S.D.N. Y. Aug. 26, 2003). That court further
determ ned that, "when PBGC is appointed a plan's trustee
following a decree of termnation, it is subject to a fiduciary
duty in all actions except those involving [PBGC s function as
guarantor]." Id.

PBGC, who inforns the Court that it has not yet

had the opportunity to appeal the Al _Pineiro decision, argues

here that it is incorrect as a matter of law. It appears,

however, that Al Pineiro is consistent with the law of this

Circuit. In Piech, the DC. Grcuit inplicitly endorsed both the
vi ew t hat PBGC nakes benefits calculations in its capacity as
trustee, see Piech, 744 F.2d at 157 ("The Pension Benefits
Guaranty Corporation (PBGC), as trustee of the . . . pension

pl ans, determ ned that none of the plaintiffs was entitled to
guar anteed benefits."), and that fiduciary obligations inhere in
this trustee role, see id. at 161 ("Al though we do not suggest
that ['the dual role of trustee and guarantor, a role that
Congress has specifically authorized for PBGC ] can never give
rise to a conflict of interest leading to a breach of the
fiduciary obligations of a plan trustee, in this case the PBCC

has done nothing inconsistent wwth its statutory obligations as



trustee."). Accordingly, it appears nore likely than not that
plaintiffs will indeed succeed on the nerits of their assertion
that PBGC, as trustee of the Plan, has fiduciary duties to Plan
participants with respect to their benefits cal cul ati ons.

Such a ruling would not end the nerits inquiry,
however. The next steps are to determ ne whether US Airways
m scal cul ati ons of the estimted benefits of the four types of
partici pants described by the plaintiffs (or any of themn
actually were incorrect, and, if they were, to determ ne whether

PBGC s failure to correct those m scalculations ad interimwas a

breach of its fiduciary duty.

The argunents PBGC has nade to the Court on these
addi tional questions are (1) that the process of benefits
calculation is difficult, and (2) that, even if there is a
m stake in the estimated benefits, it was nade in good faith.
This first argunent is wasted on the Court, as a governnent
corporation cannot escape its fiduciary duties by claimng that
its job is "conplex."

The second argunent is prem sed upon a |ine of
cases holding that, in order to state a claimfor breach of
fiduciary duty in the ERI SA context, the breach nust be wllful

or involve bad faith conduct. See Burke v. Latrobe Steel Co.,

775 F.2d 88, 91 (3d Gr. 1985) ("[A] pensioner does not establish

a violation of fiduciary duty sinply by showi ng that the



adm nistrator did not followthe terns of the plan. |f such an
action is undertaken pursuant to a good faith, albeit erroneous,
interpretation, ERISA's fiduciary provisions are not violated.
To establish liability, willful or bad faith conduct nust be

proved”); see also Giammv. Bell Atl. Mgt. Pension Plan, 983 F

Supp. 585, 593 (D.N. J. 1997) ("[A] m stake in calculating pension
benefits does not constitute willful m sconduct or bad faith
sufficient to support a breach of fiduciary duty claim™").

These plaintiffs are not sinply alleging m staken
cal cul ati ons, however. Their claimis that PBGC has refused
timely to correct mstakes after the m stakes have been brought
to its attention. PBGC actually concedes, in its supplenentary
menorandumto the Court, that the estimated benefits cal cul ations
with respect to one of plaintiffs four alleged groups of
participants, the elderly participants, are in error, but PBGC
continues to assert that, until it is ready to issue a fornma
benefits determ nation, it will not issue an interim
determ nation that m ght be m staken. Up until now, the parties
have been argui ng about whether PBGC stands in a fiduciary
relationship to the plaintiffs at all, and neither side has fully
devel oped the question of what a fiduciary nust do when presented
with evidence that it has inherited flawed interimbenefit
cal cul ations. That question, and the question of whether and to

what extent the interimbenefit cal culations were actually



I ncorrect, wll doubtless be explored in the next phase of this
case. It suffices for nowto say that plaintiffs appear to have
a likelihood of success on the nmerits that is considerably

greater than zero.

| rreparable harm

"Al t hough the concept of irreparable harm does not
readily lend itself to definition, the courts have devel oped
several well known and indisputable principles to guide themin
the determ nation of whether this requirenent has been net."

Ws. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Gr. 1985).

| ncl uded anong themis the principle that "econom c | oss does
not, in and of itself, constitute irreparable harm"™ 1d. As the
D.C. Grcuit has expl ained,

[t]he key word in this consideration is irreparable.
Mere injuries, however substantial, in terns of nopney,
time and energy necessarily expended in the absence of
a stay are not enough. The possibility that adequate
conpensatory or other corrective relief will be
available at a later date, in the ordinary course of
litigation weighs heavily against a claimof

i rreparabl e harm

Id. (enmphasis in original) (quoting Va. Petrol eum Jobbers Ass'n

v. FPC, 259 F.2d 921, 925 (D.C. Gir. 1958)); see also, e.q.,

Veitch, 135 F. Supp.2d at 36 ("[Plaintiff's] clainms of
i rreparabl e harm are predom nantly those of |oss of salary and
benefits . . . [which are] injuries . . . typical in instances of

the term nation of any governnent enployee, which the Suprene
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Court found insufficient to showirreparable injury . . . .").
The Court does not doubt that the reduction of plaintiffs'
benefits has caused them financial hardship, particularly in
light of the fact that the plaintiffs are all retirees.® But the
injuries docunented on this record -- the forced sale of a house,
a boat or stock, or losses due to market declines and US Airways'
st oppage of paying health insurance premunms -- do not rise to
the level of "irreparable" harm necessary to warrant the
extraordinary renedy of a prelimnary injunction. If a

participant's estimted benefit is ultimately determ ned to be

°ln fact, the Bankruptcy Court, in deciding to enter the
factual findings necessary to termnate the plan, explicitly
acknow edged that hardshi ps on plan participants nust be
understood in light of the alternatives to term nation,
expl ai ni ng:

[1]t is obvious that many individuals wll indeed
suffer great financial hardship [fromterm nation of
the Plan]. But the question always renmains: what is
the alternative? |If the debtors are unable to
reorgani ze and nust |iquidate in chapter 7, the pension
pl an woul d be term nated anyway, and the retired pilots
woul d be in exactly the sane position, as regards their
pension, as they will under the proposed distress

term nation. The position of the active pilots would
be significantly worse under a |iquidation, because
they woul d al so | ose their current enploynent and

what ever benefits m ght accrue under a follow on plan.
G ven that reality, the undoubted financial hardship
that will result froma termnation of the plan is an

i nsufficient basis for this court to withhold its
approval when the debtors have made a conpel ling
showing that termnation is necessary for this airline
to emerge fromchapter 11

Bankr. Court Decision, at 21.



| ess than the formal benefit determ nation, that participant wll
receive a lunp sumreinbursenment, with interest, from PBGC for

t he underpaynment. See 29 C.F.R 88 4022.81(b), (c), 4022.83.1°

The public interest and harmto the parties

The parties' argunents as to these two factors do
not tip the scale in either direction. PBGC argues that the
public interest would be ill served if this court were to grant
the prelimnary injunction because it would "disrupt the PBGC s
orderly processing of benefits under term nated plans, would
create an unwor kabl e precedent, . . . would inpose an undue
burden on the agency,” and would force PBGC "to shift resources
away from other plans for which it is responsible, thereby
del ayi ng the processing of benefits in those plans.” PBGC s
Qpposition, at 20-21. Plaintiffs respond to both argunents by
saying that it doesn't harm PBGC, or the public for that matter,

to require PBGC to conply with its statutory duties to correctly

°The burden, and therefore the need to avoid, recoupnent of
overpai d benefits was specifically taken into consideration by
Congress when it adopted the statutory rul es governing
"estimated" benefits. See H R Rep. No. 99-300, at 299,
reprinted in 1986 U S.C.C. AN 756, 950 ("The Committee
recogni zes that recoupnment of benefit overpaynents can result in
hardship to participants . . . . Accordingly under the
bill, . . . [a]s of the proposed term nation date, the plan
admnistrator is required to limt the paynment of benefits to
esti mat ed guarant eed benefits plus the estimated | evel of
nonguar ant eed benefits to which assets are allocated under [29
U S.C § 1344].).
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cal cul ate plan benefits. Neither side's argunents are
particularly conpelling in the absence of a devel oped record that
woul d permt an assessnent of the inpact on PBGC of an order
requiring it to conply with plaintiffs' demand.

* * * * * * *

Because the plaintiffs' showi ng of Iikelihood of
success on the nerits nust be factored together with their
failure to denonstrate "irreparable” harm plaintiffs' notion for
prelimnary injunction [#3] is denied. The parties are directed
to neet and confer on a process, and a tinetable, for the
presentation of this matter on the nerits upon a fully devel oped
record. |If they can reach agreenent, they are to present an
agreed scheduling order for approval. If they cannot, a
status/scheduling conference will be held on January 8, 2004, at

4:00 p.m.

JAMES ROBERTSON
United States District Judge



