UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ZALMEN ASHKENAZI
Plaintiff,
v.
Civil Action No. 03-062 (GK)
ATTORNEY GENERAL OF THE
UNITED STATES, ET AlL.

Defendants.

MEMORANDUM OPINION

Plaintiff, Zal men Ashkenazi, challenges his re-designation by
the Bureau of Prisons (“BOP”) to a Federal Prison Canp rather than
the Community Corrections Center (“CCC’ or "halfway house") to
which he was originally designated. Plaintiff contends that the

re-designation violates the Ex Post Facto Cause of the

Constitution. On January 22, 2003, the Court appoi nted the Federal

Public Defender for the D strict of Colunbia as am cus curi ae.

Def endants are the Attorney General of the United States and the
Director of the BOP.

This matter is now before the Court on Plaintiff’s Mtion for
a Prelimnary |njunction. Upon consideration of the Motion,
Opposition, Reply, the argunents presented at the notions hearing
on February 10, 2003, and the entire record herein, for the reasons

stated below, Plaintiff’s Mtion for a Prelimnary Injunction is



granted.
I. BACKGROUND

On January 31, 2001, Plaintiff was charged in a four-count
indictment in the United States District Court for the Southern
District of New York with conspiracy to conmt bank fraud, 18
U S C § 371, and bank fraud, 18 U.S.C. 8§ 1344. The offense, which
i nvol ved $133,999 in “kited” certified checks, was comitted
bet ween Decenber 1997 and February 1998.

The prosecutor offered Plaintiff a pl ea bargain under which he
woul d be sentenced as a Level 13 offender but would agree not to
seek a downward departure. Plaintiff accepted this plea offer
which placed him in “Zone D' of the Sentencing GCuidelines.
Plaintiff pled guilty to the conspiracy count of the indictnment on
May 30, 2002.

At thetime Plaintiff accepted the plea offer and pled guilty,
and during the seventeen years preceding his plea, the BOP coul d,
inits discretion, designate defendants who were in Zones C or D of
t he Sentencing CGuidelines, such as Plaintiff, to serve their ful
sentences, or any portions thereof, in a CCCrather than a federal
prison. Plaintiff was advised of this well-established policy by
his attorney, an experienced New York City crimnal defense | awer,
and accepted the plea offer with the expectation that the BOP woul d

use its discretion to determ ne whether he should serve his



sentence in a hal fway house.

Plaintiff was sentenced on October 15, 2002. The Probation
O fice reconmmended to the sentencing judge that Ashkenazi serve
four nonths, and that the full sentence be served in a CCC. As
justification for this recomendation, the Probation Ofice relied
on Ashkenazi's lack of crimnal history, his "instrunental” role in
caring for his wife, who "suffered life threatening injuries in a
car accident . . . [for which] she still has to undergo surgery,"
and in easing the burden on his wife by caring for their children.

Presentence Investigation Report in United States v. Ashkenazi

S.D.N.Y., No. 01 CR 796 (SHS), dated August 20, 2002, Pl. Ex. 1 at
21. The judge sentenced Plaintiff to twelve nonths and one day of
i nprisonment, and recommended to the BOP that he serve seven nont hs
of that sentence in a CCC. On Decenber 6, 2002, the BOP instructed
Ashkenazi to surrender to the Brooklyn CCC for service of his

sentence.! He did so, as directed, on Decenber 16, 2002.

" Thr oughout the briefing of this Mtion and the notions
hearing, it was not clear whether this instruction to Plaintiff
reflected a BOP discretionary decision that Plaintiff should
serve his full sentence in a CCC. Such a determ nation would
have been reasonabl e given the recommendati on of the Probation
O fice, Ashkenazi's lack of crimnal history, and his famly
obligations. Subsequent to the notions hearing, Defendants
produced a letter, dated Novenber 1, 2002, which suggests that
the BOP mistakenly believed that the sentencing judge recommended
that Plaintiff serve his full sentence in a CCC. See Nov. 1,
2002 Letter from Robert Manco to Janes Fox
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On that sane day, the Deputy Attorney General advised the BOP
t hat its long-standing policy of interpreting the term
“inprisonment” to enconpass CCCs was unlawful, and that it no
| onger possessed the discretion to designate Zone C and D of fenders
to CCCs. In addition to applying this policy prospectively, the
BOP was directed to “transfer to an actual prison facility all
federal offenders currently residing in a CCC who, as of [Decenber
16, 2002], have nore than 150 days renmai ning on the inprisonnment
conponent of their sentence.” Dec. 16, 2002 MenorandumfromLarry
D. Thonpson to Kat hl een Hawk Sayer.

Pursuant to this directive, Ashkenazi was advised on
Decenber 23, 2002 that he would be re-designated to a federal
prison. On January 10, 2003, he was told to report to the Federal
Prison Canp at Fort Di x, New Jersey on January 24, 2003.

On January 16, 2003, Plaintiff filed Mtions for a Tenporary
Restraining Order and for a Prelimnary Injunction, seeking to
tenporarily and permanently enjoin Defendants fromre-designating
and transferring himfromthe Brooklyn CCC to the Federal Prison
Canmp at Fort Dix, or to any other "prison or jail institution.”
Compl . at 6. Pursuant to an agreenent between the parties to
facilitate briefing and consideration of the Mtion for a

Prelimnary Injunction, the BOP agreed to defer the date of



Plaintiff’s transfer until February 24, 2003,2 and the parties
withdrew the Mtion for a Tenporary Restraining Oder.?

On February 3, 2003, Defendants filed a Mdtion to Disnss,
alleging that Plaintiff failed to exhaust his admnistrative
renmedi es, and that the applicationto Plaintiff of BOP s new policy
does not violate Plaintiff’'s right to due process under the Fifth
Amendnent, principles of equitable estoppel, nor the Eighth
Amendnent’ s prohi bition agai nst cruel and unusual punishnment. On

February 7, 2003, the Federal Public Defender, as am cus curi ae,

filed a Menorandum in Support of Plaintiff’s Application for a
Prelimnary Injunction and an Order in the Nature of Mandanus,
cont endi ng t hat BOP’ s pol i cy change contravenes Congress’ statutory
directive, msinterprets the Sentencing Cuidelines, and violates

Plaintiff’s right to due process, equal protection, principles of

> The Court nuch appreciates the parties' recognition of
the inmportance of the issues raised herein, as well as conpeting
clainms on the Court's tine.

> Plaintiff subsequently filed a second Mdtion for a
Tenporary Restraining Order on February 18, 2003. This Mtion
seeks to tenporarily enjoin Defendants fromtransferring him
until the Court conducts an evidentiary hearing and oral argunent
concerning the Novenber 1, 2002 BOP | etter suggesting that it
m sunder st ood the sentencing judge's recommendati on. Because the
Court concludes that the retroactive application to Plaintiff of
the new BOP policy violates the Ex Post Facto d ause,
irrespective of the BOP's intent in designating Plaintiff to a
CCC, the Court need not conduct an evidentiary hearing on that
matter.




equi tabl e estoppel, the Ex Post Facto d ause, and the

Admi ni strative Procedure Act.*
II. ANALYSIS

The District of Colunbia applies a traditional four-part test
for determning whether to grant a request for a prelimnary

I njunction. See Wi nberger v. Ronmero-Barcelo, 456 U. S. 305, 312-12

(1982); National Wldlife Federation v. Burford, 835 F. 2d 305 (D. C

Cir. 1987). The novant nust establish that (1) he has substanti al
| i kel i hood of success on the nerits; (2) he would suffer
irreparable injury if the injunction is not granted; (3) an
i njunction woul d not substantially injure other interested parti es;
and (4) the public interest would be furthered by the injunction.

Dodd v. Flemi ng, 2002 U.S. Dist. LEXIS 16383 (D.C. Gr. 2002).

A. Plaintiff Has a Substantial Likelihood of Success on the
Merits of the Ex Post Facto Claim

Plaintiff’s principal argunent in support of his Mtion for a
Prelimnary Injunction is that the retroactive application of the

new BOP policy violates the Ex Post Facto Cause of the

* Because only the ex post facto claimraised by Plaintiff

in his Mtion for a Prelimnary |Injunction has been fully
briefed, the Court will not consider, at this tinme, the
addi ti onal arguments raised by Defendants and the Federal Public
Def ender .




Constitution.?® The Suprene Court has explained that the
presunpti on against the retroactive application of newlaws is “an
essential thread in the mantle of protection that the | aw affords
the individual citizen. That presunption is ‘deeply rooted in our
jurisprudence, and enbodies a |l egal doctrine centuries older than

our Republic. Lynce v. Mathis, 519 U S. 433, 439 (1997) (quoting

Landgraf v. USI Film Products, 511 U S. 244, 265 (1994)).

The specific prohibition on ex post facto laws is one aspect

of the “broader constitutional protection against arbitrary changes

in the law."” Id. at 440. To fall within the ex post facto
prohi bition, alawnust be “retrospective---that is, ‘it nust apply
to events occurring before its enactnent’---and it ‘nust
di sadvantage the offender affected by it.’” [d. at 441 (quoting

Weaver v. Graham 450 U. S. 24, 29 (1981)).

For the reasons the Court wll explain infra, the Court
concludes that there is a substantial |Iikelihood that the
retroactive application of the new BOP policy violates the Ex Post
Facto O ause of the Constitution. A significant factor notivating

Plaintiff to accept the plea agreenment was his expectation that he

> Plaintiff also argues in his Mtion for a Prelimnary

Injunction that the retroactive application of the BOP policy
violates the terns of his plea agreenent. Because the Court
concludes that Plaintiff has a substantial |ikelihood of success
on the nerits of the ex post facto claim it need not address

t hat argunent.




was eligible to serve his sentence in a CCC and that the BOP woul d
exercise its long-standing discretion, as it had for the past
seventeen years, to determ ne whether he should be placed in a
hal f way house. Pursuant to the Suprene Court's holdings in Lynce
and Weaver, the retroactive alteration of this discretionary

pl acement authority inplicates the ex post facto prohibition

because a substantial factor affecting Plaintiff's decision to
pl ead guilty has now been elimnated as a matter of |aw.  Because
this change in policy was not foreseeable, its retroactive

application violates the Ex Post Facto C ause.

1. Applicable Supreme Court Precedent

It is <clear that the <change in BOP policy operates
retroactively. It applies to an offense that was commtted three
years and ten nonths before the new policy was announced, and to a
gui Ity pl ea and pronouncenent of sentence that occurred six and two
nont hs, respectively, before the change in policy was inplenented.

Def endants maintain that the new BOP policy does not
constitute punishnent, and therefore does not “disadvantage”
Ashkenazi. They argue that confinenent in a hal fway house does not
anount to puni shnent because the |ocation of confinenent is not

part of the sentence inposed by the court.® They further maintain

¢ Defendants rely on the distinction drawn in M1 house v.

Levi, 548 F.2d 357, 364 (D.C. Cir. 1976), between restrictions on
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that the Ex Post Facto Clause is not inplicated because Plaintiff

did not have a guarantee that BOP woul d place himin a CCC when he
agreed to plead guilty.

Contrary to Defendants’ contention, the Suprene Court has
tw ce concluded that conparable changes in two state statutes did

constitute violations of the Ex Post Facto Clause. In Lynce, the

Suprene  Court unani nmously concluded that the retroactive
cancel lation of “early release credits” awarded to all eviate prison

overcrowdi ng viol ated the Ex Post Facto O ause.

In so doing, the najority opinion rejected the governnment’s
argunment that the new | aw was constitutional because the change in
early release credits was not related to the original penalty

assigned to the crine. Relying onits prior ruling in Waver,’ the

an inmate inposed by the sentencing court, and adm nistrative
regul ations that are not an “integral part of the sentencing
procedure.” 1d. The MIhouse court concluded that the latter
regul ati ons were not an el enent of punishnment attached to an
inmate’s initial conviction, and therefore were not subject to
the constitutional prohibitions against ex post facto laws. As
addressed infra, the Suprenme Court subsequently rejected this
distinction in Lynce and Waver. Moreover, anyone who has
experi enced, or even personally observed, the conditions of a
prison, as conpared to those in a hal fway house, could not
reasonably contend that there is no difference in "punishment”
between the two facilities.

’ The Weaver Court al so unani nously concl uded t hat

retroactively decreasing the anmount of "gain-tinme" awarded for an
i nmat e' s good behavi or violated the Ex Post Facto O ause.

Weaver, 450 U.S. at 32. "Gin-tinme credits" reward prisoners for
good conduct by using a statutory fornula that reduces the |length
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Suprene Court reasoned that “retroactive alteration of parole or
early release provisions, |like the retroactive application of
provi sions that govern initial sentencing, inplicates the Ex Post
Facto C ause because such credits are ‘one determ nant of
petitioner’s prison term . . . and . . . [the petitioner’s]
effective sentence is altered once this determ nant is changed.’”
Id. at 445 (quoting Waver, 450 U. S. at 32). The Court recognized
the reason “renpoval of such provisions can constitute an increase

in punishment,” is that "a ‘prisoner’s eligibility for reduced

inmprisonment is a significant factor entering into both the
def endant’ s deci sion to pl ea bargai n and t he judge’s cal cul ati on of
the sentence to be inposed.’” 1d. at 445-46 (quoting Waver, 450
U S at 32) (enphasis added).

Mor eover, the Lynce Court rejected as irrel evant the fact that
the petitioner could not have reasonably expected to receive the
early rel ease credits when he pled guilty. It reasoned that the Ex

Post Facto Cause was violated because the petitioner was

“unquestionably disadvantaged” by the new law, which “nade
ineligible for early release a class of prisoners who were
previously eligible.” [d. at 446.

Thus, the Suprenme Court’s conclusions in Lynce and Waver

of the sentence they nust serve. |1d. at 25.

10



hol di ng unconstitutional the retroactive | oss of factors affecting
a defendant's decision to plea bargain, strongly support
Ashkenazi’s claim It is irrelevant that the |Ilocation of
Ashkenazi’ s confinement was not an “integral part of the sentencing

procedure.” As the Weaver and Lynce rulings expl ai ned, the Ex Post

Facto Clause is inplicated because a factor affecting Ashkenazi’s
prison term has changed, and that factor was significant in his
decision to accept the plea offer. Ashkenazi accepted the plea
wi th the undi sputed and, for himessential, understanding that the
BOP woul d exercise its discretion, as it had for the past seventeen
years, to determ ne the appropriate |ocation for his confinenent.
As a result of the Justice Departnent directive, the BOP was nho
| onger permtted to exercise that discretion and was forced to re-
designate Plaintiff to a prison facility. Consequent |y,
Plaintiff’s punishnment was increased because he was no | onger
eligible to serve his sentence in a CCC, as he had been when he
accepted the plea offer.

Just as it was irrelevant in Lynce that the petitioner did not
have a reasonable expectation of receiving the early release
credits at the tinme he pled guilty, so it is irrelevant here that
Ashkenazi had no guarantee that BOP woul d determ ne that he shoul d
serve his full sentence in a CCC. As in Lynce, Ashkenazi has been

“unquestionably di sadvant aged” by the new BOP policy. As a result
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of this policy, Ashkenazi is now ineligible, not only to have the
BOP exercise its discretion to determ ne where to place him but to

actual ly serve his sentence in a hal fway house.

2. Administrative Agency Violation of Ex Post Facto
Clause

Def endants further contend that, even if Plaintiff’s transfer
fromthe CCC to a federal prison constitutes “punishnent,” the Ex
Post Facto Clause is not inplicated because the fornmer BOP policy
was unlawful, and the new policy nerely serves to correct BOP' s
prior erroneous interpretation of the law. They rely on Davis v.
Moore, 772 A .2d 204, 217 (D.C. 2001), for the proposition that an
agency msinterpretation of a statute cannot support an ex post
facto claimbecause a plaintiff does not have a “vested right” in
such an erroneous interpretation. In that case, the D.C. Court of
Appeal s concluded that retroactively depriving i nmates of "street
time credit” follow ng revocation of parole did not violate ex post
facto | aws.

Initially it nmust be noted, with no disrespect to the D.C
Court of Appeals, that Davis is not binding on this Court.
Moreover, thereis no simlar controlling precedent inthis Grcuit
governing this case.

As to the nerits, the Davis court’s enphasis on whether the

12



i nmat es had a “vested right” in the erroneous interpretation of the
law was clearly rejected by the Suprene Court in Waver. The
Suprene Court concluded that “a law need not inpair a ‘vested
right’ to violate the ex post facto prohibition.” Waver, 450 U. S.
at 964. Instead, the Court enphasized that it is the “lack of fair
notice” that is critical to relief under the Ex Post Facto C ause.
Id. at 965.°8

Rel ying on the Waver's court’s enphasis on “fair notice,”
numerous other courts have concluded that the ex post
facto prohibition applies to admnistrative rules that purport to

correct or clarify a msapplied existing |law, provided the newrule

was not foreseeable.® See Smth, 223 F.3d at 1194-95 (retroactive

® In addressing the ex post facto claim the Davis court
di d not consider whether the inmates had sufficient notice. The
court did, however, consider the foreseeability of the new rule
when considering the inmates’ due process claim |Its findings in
that regard are readily distinguishable, addressed infra, from

the circunstances in this case.

’ Courts have al so concluded that, to inplicate the Ex Post
Facto Cl ause, adm nistrative rules nust have the effect of
substantive |aw, and nust not be nerely interpretive. See United
States v. Ellen, 961 F.2d 462, 465 (4'" Cir. 1992) (using
definition of “wetlands” from subsequently adopted federal manual
does not violate ex post facto prohibition because revised agency
definition was interpretive, rather than |egislative); Knox v.
Lanham 895 F. Supp. 750, 756 (D. M. 1995) (retroactive agency
rule renoving inmates to higher security classification violates
Ex Post Facto C ause because inflexible and non-di scretionary

rule was not nerely interpretive). Interpretive rules, as
opposed to substantive | aws, have been defined as “merely guides,
[which] . . . may be discarded where circunstances require.”
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agency rule rescinding "earned tine credits" violates Ex

Post Facto C ause because new rule was substantive and not

foreseeabl e); Knuck v. Winwight, 759 F.2d 856, 858 (11'" Cir.

1985) (retroactive change i n net hods of cal culating "gain tine" for
i nmat es vi ol at es Ex Post Facto C ause because statute on which new
agency regul ati on was based was sufficiently anbi guous); Love v.

C.J. Fitzharris, 460 F.2d 382, 385 (9th Gr. 1972) (retroactive

change in interpretation of statute concerning parole date viol ates
Ex Post Facto Cl ause where agency interpretation was not subject to

judicial review), vacated as noot, 409 U S. 1100 (1973)%°; Piper v.

Perrin, 560 F.Supp. 253, 257-68 (D.N. H 1983) (retroactive change
i n met hod by which "good conduct credits" were cal cul ated viol ates

Ex Post Facto Cl ause because new agency rul e was not foreseeable).

Ellen, 961 F.2d at 465. Whether the agency itself characterizes
the new rule as interpretive “cannot be accepted as concl usive
because such a result woul d enabl e the [agency] to nake
substantive changes in the guise of clarification.” Smth v.
Scott, 223 F.3d 1191, 1195 (10" G r. 2000).

Here, it is clear that, irrespective of the BOP s
characterization of its policy, the new policy has the force of
law and is not nerely interpretive. The policy explicitly
applies to all inmtes who were designated to CCCs under BOP' s
prior policy and have nore than 150 days remaining on their
sentences. The newrule is therefore not flexible and does not
permt BOP to exercise any discretion. Accordingly, the policy
is equivalent to new | egislation for purposes of the Ex Post
Fact o O ause.

" Al'though Love was vacated as noot, it was later cited
wi th approval by the Suprenme Court in Warden v. Marrero, 417 U. S
653, 663 (1974).
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Here, the change in BOP policy prohibiting it fromexercising
its discretion to determne a prisoner's place of confinenent was
not foreseeable. As the Governnent itself enphasizes, this
di scretion is explicitly authorized by statute. The statutory
provi sion comm tting prisoners to the custody of the BOP grants the
agency the follow ng discretionary authority:

The Bureau of Prisons shall designate the place of the

prisoner's inprisonment. The Bureau may designate any

avai l able penal or correctional facility that neets

m ni mum st andards of health and habitability established

by the Bureau . . . that the Bureau determ nes to be

appropriate and sui tabl e, considering---(1) the resources

of the facility contenplated; (2) the nature and

circunstances of the offense; (3) the history and

characteristics of the prisoner; (4) any statenent by the
court that inposed the sentence---(A) concerning the
purposes for which the sentence to inprisonnent was
deternmi ned to be warranted; or (B) recomrendi ng a type of
penal or correctional facility as appropriate.
18 U.S.C. § 3621(b) (enmphasis added).

I ndeed, the BOP has continually exercised this statutorily
prescribed discretion for the past seventeen years. Accordingly,
courts have routinely nmade sentenci ng recommendations to the BOP,
as the sentencing judge did in Ashkenazi's case, wth the
under st andi ng that, while the BOP had no | egal obligation to conply
with the court's reconmmendations, it had full authority to accept
—-0or as in this case reject---such recommendations when it

enpl oyed its discretion to determ ne every prisoner's appropriate

pl ace of confinenent. There is nothing in the statute or BOP's
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prior inplenmentation of the statute to suggest that this well-known
and | ong-standi ng policy would be abruptly changed. This case is
not |ike the correction in Davis of the statutory interpretation of
the D.C. Departnent of Corrections; that correction was foreseeabl e
given a prior judicial interpretation of the statute as well as the
adm nistrative inplenentation of a simlar federal statute by the
U. S. Parol e Comm ssion. !
3. Recent Administrative Developments
During the notions hearing, Defendants argued, for the first

tinme,' that the BOP did in fact reevaluate Plaintiff's placenent

and determned, in its discretion, that he should serve the first

' Defendants enphasize that Courts of Appeals have
previously concluded that courts may not substitute CCCs for
prison facilities pursuant to Sections 5Cl.1 and 5C2.1 of the
Sentencing Guidelines. See United States v. Adler, 52 F.3d 20,
21 (2d Cr. 1995); United States v. Swigert, 18 F.3d 443, 445
(7th Cr. 1994). No court, however, has concluded that the BOP
policy of determning, in its discretion, whether a prisoner
shoul d serve his sentence in a CCC or prison facility conflicts
with the Sentencing Guidelines or is otherw se unlawful.
Qoviously, there is a difference between a court's sentence and
an agency's administrative action.

2 Defendants did argue in their Qpposition to Plaintiff's
Motion for a Prelimnary Injunction that "even if this Court were
to accept plaintiff's argunents about the BOP's current policy,
BOP woul d remain free under its former policy to act on the
sentencing Court's reconmendation by transferring plaintiff to a
prison facility for the five-nonth-and-one-day period." Defs.
Qpp'n to PI. Mdt. for Prelimnary Injunction at 2. The Court did
not understand this argunent to suggest that the BOP had actually
reconsidered the nmerits of Plaintiff's placenent.
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five months of his sentence in a prison facility.' They maintain
that Plaintiff has not suffered any injury because BOP has
effectively applied its former discretionary policy, and, in so
doing, determned that the original placenment in a CCC was not
appropri at e.

It is passing strange that there i s no docunentary evi dence- - -
"paper trail" in bureaucratic parlance---that the BOP specifically
reconsidered the nerits of Plaintiff's placenment including the
nature of his crinme, his risk to society, his lack of prior
crimnal history, and his famly and business obligations. In
ot her words, the Court does not know whether this reconsideration
was the sane as that given to all offenders affected by the new
policy---nanely a determ nation that, because Plaintiff is a Zone
D of fender residing in a CCC, who has nore than 150 days renai ni ng
on the inprisonnment conponent of his sentence, he nust be
transferred to a prison facility.

Assumi ng, arguendo, that the BOP did specifically reconsider
Ashkenazi's pl acenent, it does not contend that this
reconsi deration occurred before the Deputy Attorney CGeneral issued

t he Decenber 16, 2002 nenorandum advi sing the BOP that it could no

B 1t is not clear whether the BOP reeval uated Ashkenazi's
pl acenment and determ ned he should serve only the first five
nonths in a prison facility, or that he should serve his entire
sentence in a prison facility.
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| onger enploy its discretion to place Zone C and D offenders in
CCCs. Thus, in "reconsidering" Plaintiff's placenent after
Decenber 16, 2002, the BOP had no discretion to exercise and was
requi red by the new Departnent of Justice policy to conclude that
Plaintiff should be placed in a prison facility. To do otherw se,
woul d have violated the Attorney Ceneral's explicit prohibition on
pl aci ng Zone D offenders in CCCs.

However, Plaintiff accepted the plea bargainwith the explicit
under standi ng that the BOP woul d exercise its discretion and that
there was a possibility he would serve his sentence in a CCC
Because any reconsi deration of his placenent after the Decenber 16
menor andum precludes the BOP from exercising this discretion,
Plaintiff could not, as a matter of |aw, receive the consideration
he bargained for. In short, the loss of “eligibility” under
application of the new policy was the sane |oss of “eligibility”
whi ch t he Suprene Court found unconstitutional in Lynce and Weaver .

Finally, after the Mtion for a Prelimnary Injunction was
fully briefed, Defendants argued, again for the first tine, that
the BOP's initial designation of Plaintiff to a CCC instead of a
prison facility was the result of an adm nistrative error. They
rely on a letter fromthe Community Corrections Departnment to the
U.S. Probation Departnent which provides, in relevant part, that

[ Ashkenazi] was sentenced on COctober 22, 2002, in the
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Sout hern District of New York to a 12 nonth 1 day term of

i nmprisonment, with two years supervised release for

Conspiracy to Conmt Bank Fraud. The Honorabl e Sidney H.

Stein recommended that M. Ashkenazi serve his term of

confinenent in a community corrections center
Novenber 1, 2002 Letter from Robert Manco to Janes Fox.

Even if this letter does establish that the BOP placed
Ashkenazi in a CCC because it m stakenly believed it was conpl yi ng
with the judge's sentencing recommendation, that would not alter
the unconstitutional nature of the retroactive application of the
new BOP policy to Ashkenazi.'* As addressed above, Plaintiff
accepted the plea offer with the expectation that he was eligible
to serve his sentence in a CCC and that the BOP woul d exercise its
di scretion under the old policy. As a result of the new policy,
the BOP is now prohibited from exercising that discretion---the
basi s on which that expectation rested.

It is irrelevant that a portion of his CCC confinenent may

have been the result of an adm nistrative error on the part of the

BOP. Instead, the critical aspect of the ex post facto violation

is that the new policy makes Plaintiff ineligible to serve his
sentence in a CCC and precludes the BOP from exercising the

di scretion it had when Plaintiff accepted the plea agreement. In

*  The Court cannot, and need not, determ ne whether the BOP
woul d have desi gnated Ashkenazi to serve his full sentence in a
CCC irrespective of the sentencing judge's recomrendati on.
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other words, just as the new statute did in Lynce, the new BOP
policy here “ma[kes] ineligible for [CCC confinenent] a class of
prisoners who were previously eligible.” Lynce, 519 U S. at 446.

In sum there is a substantial |ikelihood that the retroactive
application of the new BOP policy violates the Ex Post Facto C ause
of the Constitution. Pursuant to the Suprenme Court's holdings in
Lynce and Weaver, the retroactive alteration of BOP s pl acenent

authority inplicates the ex post facto prohibition because a

substantial factor affecting Plaintiff's decision to plead guilty
---his eligibility to serve his sentence in a CCC and his
expectation that the BOP would exercise its discretion in that
regard---has been elimnated as a matter of |aw Because this
change in policy was not foreseeable, its retroactive application

viol ates the Ex Post Facto C ause.

B. The Balance of Harms Weighs in Favor of Plaintiff

As noted above, to obtain a Prelimnary Injunction, Plaintiff
nmust establish not only that he has a substantial |ikelihood of
success on the nmerits, but also that the bal ance of harnms wei ghs in
his favor. The bal ance of harns includes consideration of the
irreparable injury to Plaintiff, the injury to other interested
parties, and the public interest.

First and forenost, it is clear that Plaintiff wll suffer

irreparable injury if he is transferred froma CCC to a prison
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This is particularly true because he will be unable to care for his
wife---who suffered life threatening injuries for which she
conti nues to require surgery and on-goi ng nedi cal care---and attend
to his business if he is confined in a federal prison.! Mreover,
Plaintiff would certainly suffer irreparable harmas a result of
confinenent in a prison, rather than in a CCC

Def endants counter that Plaintiff will not suffer any i mm nent
injury because the BOP would nerely be conplying with the
sentenci ng judge's recomrendation by transferring Plaintiff to a
CCC for the first five nonths of his sentence. However,
Plaintiff's injury is not dependent on whether his sentence
conplies with the sentencing judge's non-binding reconendati on.
Rather, his injury is a consequence of BOP's inability to exercise
its discretion and place himin the facility it believes is nost
appropri ate.

Wth respect toinjury to other interested parties, Defendants
will not be substantially injured by a delay in Plaintiff's
transfer. While Defendants certainly have an interest in obtaining
the appropriate level of confinenent for offenders, the BOP has

been placing Zone C and D offenders in CCCs for seventeen years.

B Plaintiff nmaintains that not only will his business be

harnmed, but that his nineteen enployees will be adversely
i npacted as wel | .
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Qovi ously, given that history, a delay pending resolution of the
nerits of Plaintiff’s claimw |l not cause substantial injury to
Def endant s.

Plaintiff's wife, children, and nineteen enpl oyees, on the
other hand, wll suffer inmediate and serious injury. As noted
above, Plaintiff's wife suffers from serious injuries, and is
unabl e to adequately care for their children wthout her husband's
assi st ance. As the sole source of incone for their famly,
Plaintiff's inability to work will also cause irreparable harmto
his famly. Further, the nineteen enployees in Plaintiff's
busi ness depend on himto operate the conpany.

Finally, an injunction will further the public interest. The
public certainly has an interest in ensuring that retroactive | aws
are constitutional. This is particularly true where, as here, the
presunpti on against the retroactive application of new |aws has
been descri bed by the Supreme Court as “an essential thread in the
mantl e of protection that the law affords the individual citizen.
That presunption is ‘deeply rooted in our jurisprudence, and
enbodies a legal doctrine centuries older than our Republic.’”
Lynce, 519 U S. at 439 (quoting Landgraf, 511 U S. at 265).

Accordi ngly, the bal ance of harns weighs in favor of granting
Plaintiff's Motion for a Prelimnary I njunction. Because Plaintiff

al so has a substantial |ikelihood of success on the nerits of the
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ex post facto claim the Court concludes that injunctive relief is

appropri at e.

ITITI. CONCLUSION

For the foregoing reasons, Plaintiff’s Mtion for a

Prelimnary Injunction is granted. An Order will issue with this
Qpi ni on.
Dat e A adys Kessl er

United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ZALMEN ASHKENAZI
Plaintiff,
v.
Civil Action No. 03-062 (GK)
ATTORNEY GENERAL OF THE
UNITED STATES, ET AlL.

Defendants.

ORDER
Plaintiff, Zal men Ashkenazi, challenges his re-designation by
the Bureau of Prisons to a Federal Prison Canp rather than the
Community Corrections Center to which he was origi nally desi gnat ed.
Plaintiff contends that the re-designation violates the Ex Post
Facto Cl ause of the Constitution. On January 22, 2003, the Court
appoi nted the Federal Public Defender for the District of Col unbia

as am cus curiae. Def endants are the Attorney Ceneral of the

United States and the Director of the Bureau of Prisons.

This matter is now before the Court on Plaintiff’s Mtion for
a Prelimnary |Injunction. Upon consideration of the Motion,
Opposition, Reply, the argunents presented at the notions hearing
on February 10, 2003, and the entire record herein, for the reasons
stated i n the acconpanyi ng Menorandum Qpinion, it isthis _ day

of February 2003, hereby



ORDERED, that Plaintiff’s Motion for a Prelimnary |Injunction
[#3] 1s granted; it is further
ORDERED, that Plaintiff's second Mtion for a Tenporary

Restraining Order [#20] is denied as moot.

G adys Kessl er
United States District Judge



