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Plaintiff Leland Brendsel ‘(“Brendsel”), former Chief Executive Officer of Freddie
Mac,_ bring's this action for declaratory and injunctive relief against the Office of F¢dera1
Hduéing. Eﬁterprise Oversight (“OFHEQ”) and Armando Falcon (“Falcon™), the Director
of OFHEOQ. In éddition, Brendsel has filed a Motion for a Preliminary Injunction séeking B
to enjoin OFHEOQ from ordering Ereddie Mac to freeze nearly $60 million in employment
benefits and assets payable to Brendsel under his employment agreement pending the
outcome of various administrative hearings into his conduct while CEO of Freddie Mac.
OFHEO opposes any injunction and has filed a motion to dismiss for lack of jurisdiction
and failure to state a claim. Fed. R. Civ. P.. 12(b)(1), 12(b)(6). Upon consideration of
Brendsel’s motion, OFHEQ’s opposition, and the remaining record before the Court, the

Court DENIES OFHEO’s Motion to Dismiss, GRANTS Brendsel’s Motion fora =




Prélir_ninary Injunction, and preliminarily enjoins OFHEO from enforcing its orders to
Freddie Mac as explained below.
I. BACKGROUND

.. Brendsel served as the CEO of the Federal Home Loan Mortgage Corporation
(“Freddie Mac”)..for cightecn years. PL Mot. For Prelim. Inj. at 2. Freddic Mac was |
chartered byl Congress in 1970 and Brendsel joined the company in 1982, when it was s'till.
‘a réldﬁvely small company. Id. at 3. In 1985, he became CEQ, a position which he held
u’nfil June of 2003. In 1989, Freddie Mac became a publicly traded company and it gréw
ata '_sigﬁiﬁcant rate until Brendsel .stepped down in 2003. Id.

- On Séptember 7, 1990, Brendsel entered into a written employment agreement |
with Freddie Mac governing the terms of his employment, including his compensation
and termination provisions. Compl. 9. Brendsel was to receive compensation in
various forms: a base salary, an annual bonus, an employee stock purchase plan, a sto}:k
bompeﬁsation plan, a supplemental executive benefit plan, and an executive deferred
compe_:n‘saﬁon_ plan. Id. During his tenure, Brendsel purchased shares of Freddie Méc
- stock which were held in a custodial account for his benefit. Compl. § 10. Brendsel was
alsb periodically awarded restricted shares of Freddie Mac stock and restricted options to
puréhaée shares of Freddic Mac stock. Compl. § 11. Although Brendsel was permitted to |
vote the stock and exercise other rights of ownership, the stock and options were subj' ect

to forfeiture and were non-transferrable during that time. Id. At a set date, the



restrictions were to lapse, making the stock and optidns the full property of Brendsel.
These assets were also held in a custédial account for Brendsel’s benefit. Id. Finally,
Brendsel deferred more than eight million dollars of his salary and bonuses such that they |
would be paid to him after his departure from Freddie Mac. Compl. q 12.

Arthﬁr Anderson served as Freddie Mac’s outside independent auditor for most of | |
the years thaf Brendsel was CEO. In 2002, and in the wake of the Enron scandal, the
Audit Committee of Freddie Mac’s Board of Directors replaced Arthur Anderson with
PricewaterhouseCoopers (“PwC”). Compl. J 13. In January 2003, PwC iﬁformed
Freddie Mac that it disagreed with the accounting for certain transactions. durin.g 2000,
2001, and_2002 and that there might have been a significant understatement of income.

Id. Ultimately, on November 21, 2003, Freddie Mac issued restated financials for 2000,
2001, and 2002 reflecting net increase of five billion dollars in income. Compt. ¥ 14.

On June 6, 2003, Brendsel resigned at the request of the Board of Directors._

Compl. § 16. Although Arthur Anderson’s accounting decisions had been reviewéd and |
approved by professionals at Freddie Mac, there was no suggestion of Wrongdoing by |
'Brencisel. Indeed, Brendsel’s resignation was considered to be for “good reason,” and, as ,'
such‘, i:le was entitled to receive th¢ entire termination package contemplated by his

employment agreement. Compl. § 17. Had Brendsel been terminated for “cause,” he

' According to the employment agreement, termination for “cause” could be based upon:
“(1) theft or embezzlement of Freddie Mac funds; (2) the conviction of a felony or misdemeanor
involving moral turpitude; (3) improper disclosure of Freddie Mac’s information; (4) unexcused
failure to perform covenants under the agreement; or (5) ‘any other willful or malicious conduct
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would not have been entitled to all of the benefits under his employment agreement. 1d.

‘In 1992, two years afier Brendsel entered into the relevant employment contract
W1th Fredd1e Mac, OFHEO, an independent office located within Department of Housmg -.
‘and Urban Development (“HUD”), was created by The Federal Housing Enterpnses
Fin'ancial Safety and Soundness Act of 1992, 12 U.S.C. § 4501 et seq., (the “Act”) to
provide federal regulation of Freddie Mac and Fannie Mae® (the “enterprises™). As palft: |
of its supervisory powers OFHEOQ has the authority to prohibit the enterprises from
paying its executives compensation that is unreasonable or in excess of industry standards
even though it can not actually set compensation levels for executives. 12 U.S.C. §§
4513(b)(8), 4518(a). In addition, OFHEO was given the authority to approve termination.
‘packages prior to one of the enterprises entering into a compensation agreement. 12
U.S.C. § 4518(b). However, contracts that predated OFHEQ’s creation, such as
B‘ren‘dseli’sl contract, were explicitly exelﬁpted from this power. 12 C.F.R. 1770.1(b)(2).
| On June 12, 2003, OFHEOQO’s Director, Armando Falcon, issucd a Jetter to Freddie |
Mac directing it to withhold the; payment of any termination benefits to Brendsel. Compl; |
9 23. That same day, another OFHEO official issued a letter to Freddie Mac directing it :
not to take any action to fulfill Brendsel’s employment agreement as it related to

termination benefits including the vesting of stock options. Compl. 9 24. On June 17,

on the part of the Employee that is substantially injurious to Freddie Mac.”” Compl. 4 17.
2 The Federal National Mortgage Association.
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2003, OFHEO sent a third Ieftér to Freddie Mac ordering it to restrict all accounts held by .

‘Freddie Mac for the benefit of Brendsel, including previously vested stock options, ;
défeﬁed compensation, and other stock and options, in addition to the termination
Beneﬁts already ordered to be held. Compl. §27. None of the letters cited any speciﬁc |
legal authority for withholding the funds aside from the OFHEO’s general supervisory
oversight of the executive compensation policies and practices of Freddie Mac._ Compl. §
23,24, 27. On June 23, 2003, Brendsel’s counsel made a written demand to Freddie Mac
for the release of his property. Compl. § 28. Freddie Mac’s counsel responded by
iﬁformi_ng Brendsel that it was unable to comply with the request pursuant to OFHEQ’s |
instructions. Compl 9 29.

On December 17, 2003, OFHEOQ initiated an administrative enforcement
Vp'r_o"cce*ding against Freddie Mac, seeking to i'etroactively reclassify Brendsel’s
termination as for “cause,” as opposed to for “good reason.” Compl. 31. OFHEQ

broughf a similar action against Brendsel which also sought civil penalties and restitution.

Id. Any hearing on these administrative proceedings, however, are not scheduled to occur -

until 2006. Compl. §.33. In the meantime, OFHEO did not conduct a hearing to review
the appropriateness of freezing all of Brendsel’s termination benefits and accounts held
- by Freddie Mac i)ﬁor to the completion of these administrativ\e proceedings.

The compensation involved in this case falls into three general categories. First,




néarly $30,000,0003 in e_arried compensétion which is being held by Freddie Mac to
Bren;dsel’s'beneﬁt in van'ou.él forms, including: $8,684,000 of Brendsel’s salary and
Bbﬁﬁses that he had contributed to the deferred compensation plan; approximately
$:16,528,000 in stock and options which Brendsel had purchased in the employee lstqck
6ption~plan; and pension benefits in the amount of $4,357,000. Compl. 19,
Approximately $4,000,000 worth of these option expire on June 2, 2004, and an
additional $12,252,000 expire on Juiy 6, 2005. Second, the employment contract
provided that termination for “good reason” would cause previously-restricted stock and |
6ptions to vest 30 days after Brendsel’s termination, or July 6, 2003. Compl. § 20. These
. assets total approximately $21,000,000, including $2,332,000 of stock options which

E expir_e_:_on July 6, 2005. Tﬁitd, the employment contract provided for the contiﬁuation of

| Brendsel’s salary for 24 moﬁths following his resignation (totaling $2,360,000) and a pro- |
rated bonus for 2003 ($860,000), independent of the circumstances of Brendsel’s .
compe.nsation. Compl. § 2=1. In light of the enormity of those benefits and accounts, it is
nbt surprising, to say the least, that Brendsel brought this action seeking judicial revievs-r on

OFHEQO’s order.

o * Monetary values for non-cash assets are based on the closing price of Freddie Mac
stock on June 6, 2003, the day Mr. Brendsel resigned. Compl. § 19.
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L. JURISDICTION

Brendsel dsserts that this Court has jurisdiction pursuant to 28 U.S.C. § 1331

because tﬁe case arises under the Fifth Amendment to the United States Constitution ﬁnd -
"Ithe Administrative Procedure Act, 5 U.S.C. §§ 701-706. In its Opposition to the Motion

) for Preliminary Injunction and in a separate Motion to Dismiss, OFI-I_EO advances a

_ r-multilupronged' challenge to the Court’s jurisdiction, asserting that the agency’s statute

3 Timits the jurisdiction of the Court to interfere with its enforcement brovisions prior to a
“final agency determination, that theré has been no final agency detemﬁnaﬁon, and thzif |
ftherefqre the issue is not yet ripe for review. For the following reasons, the Court rejects

~the agency’s reading of the applicable statutes and legislative history*

First, OFHEQ’s reliance on section 4635(b) of Title 12 to support its contention

that this Court has no jurisdiction pursuant to Congress’s decision to limit judicial review
| of certain agency actions is, at best, misplaced. Section 4635(b) only limits this Court’s
‘authority “to affect, by injunction or otherwise” certain specifically enumerated actions by

‘the agency.” Those non-interferable actions, however, do not include the decision by the

4 This appears to be the first case interpreting OFHEQ’s statutory authority since its

| ~‘creation in 1992. Additionally, this is apparently the agency’s first enforcement action. See Def

Opp. at 12; First Mot. Hr’g Tr. at 6

3 Spec1ﬁcally, section 4635(b) of Title 12 states that, except as otherwise prowded

' 3for by statute, “no court shall have jurisdiction to affect, by injunction or otherwise, the
- issuance or enforcement of any notice or order under section 4631[Cease-and-Desist
- Proceedings], 4632 [Temporary Cease-and-Desist Orders], or 4636 [Civil Money Penalty
“Proceedings] of this title, or subchapter II of this chapter [Required Capital Levels for
- Enterprises and Special Enforcement Powers], or to review, modify, suspend, terminate,
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agencyto, in effect, freeze the plalntlffs’ assets. Indeed, Breridsel is not 'alle_giﬁé i:héit? e
OFHEO is acting pursuant to any of the proceedings listed in section 4635(b), but rather
.tha;c OFHEQO is acting entirely outside of it normal procedures and its statutory authority.
- Compl. 139, 40. And, as OFHEO conceded at oral argument, there has been no formal

_ | femporary cease-and-desist ordef issued in this case. Transcript of April 21, 2004
Motions Hearing (“First Mot. Hr’g Tr.”) at 39. The resolution of the administrative
proceedings currently pending against Brendsel and Freddie Mac will not be in any way - '
| ~.deterred or delayed by a review by this Court of OFEHOQ’s order to institute a pre-
__judgment. ‘étttachment of Brendsel’s property, an issue not under review in either of the

: pending administrative proceedings. Thus, while the ultimate result in this judicial action
- may affect Brendsel’s right to exercise control over the assets in question pending the -
: ' iesolu_tion of the administrative proceeding, it will not affect OFHEQ’s ability to eith_ef
" "z:idjudicate the merits of those proceedings before it, or enforce a ruling adverse to

Brendsel.® Therefore, section 463 5(b) does not limit the Court’s jurisdiction in this case.

~ or set aside any such notice or order.”

_ While OFHEO does not explicitly limit this argument to the APA claim there is
nothing in the language of the statute or in the legislative history that would imply that
Congress intended to limit this Court s jurisdiction with regard to the Constitutional

_ clalm

: ¢ Moreover, there is no indication that restitution would be insufficient to satisfy
‘such a ruling at the agency level. While an adverse ruling in the administrative proceeding

- would undoubtedly result in a fine against Brensdel, satisfaction of such a fine would not require
the forfeiture of specific funds. Similarly, resolution of this case will not affect OFHEQ’s efforts
to reclassify Brendsel’s termination for “good reason” to a termination for “cause.” In the event
that the agency were to retroactively reclassify Brendsel’s termination, his right to specific
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; SéCoﬁd, OFHEO’s cotitention. that this Court lacks jurisdiction to review its order : -

':td Ff’éddie Mac because it does not constitute a “final agency action” reviewable under
the APA is equally unavailing. Brendsel is not seeking to review the merits of either of
the ongoing administrative proceedings. If he were, he would need to do so under
" OFHEO?’s authorizing statute in the Court of Appeals for the D.C. Circuit, not the District .
| COﬁr‘t. 12 UI.S.C. § 4634(2). In determining whether this pall’ti'cular agency action by
~'OFHEO was final, this Court need only look to “whether the agency has completed its
| décision:thaking process, and whether the result of that process is one that will directly
-affect the parties.” F rankli'n v. Massachusetts, 505 U.S. 788, 797 (1992). To say the .'
least, the decisionmaking pfocess, such as it was, regarding OFEHQO’s order to Freddje
: Mac was neither incomplete nor tentative. Considering the enormity of its impact, é.nd its
' ;:.:a.ppe_arance of absolute finality, it is justly classifiable as a “final agency action”
rev1ewable under the APA.
o Finally, OFHEO argues that because of the ongoing nature of the two
| .:;idministrative proceedings, this Court is not presented with a controversy sufﬁCien_tly ripe
’}to, warrant jurisdiction. At best, this argument appears disingenuous. When analyzing the
i I.;ripeness of an issue, courts must consider “both the fitness of the issue for judicial
.-g.j"‘."'cflrécision and the hardship to the parties of withholding court consideration.” Ciba-Geigy

| ":Coi"p. v. US.E.P.A., 801 F.2d 430, 434 (D.C. Cir. 1986) (citing Abbott Laboratories v.

| _i;]:)eﬁeﬁts would be implicated, but there is no indication that restitution would not be the
appropriate and natural remedy, or that restitution would for some reason be impracticable.
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Gardner, 387 U.S. 136, 149 (1967)). That analysis requires the balancing of factors such -

- as “whether the issue presented is a purely legal one, whether consideration of that isstic
| 'T'\_-;vo"uld benefit from a more concrete setting, and whether the agency's action is
sufficiently final.” Id. Because the question presented (whether OFHEO had the
B eiuthorif;y tQ order a pre-judgment attachment in the manner it did) is a purely legal one,
: with developed and largely uncontested facts, and because OFHEQ’s decision regarding
' i)r_é'—ju'dgment attachment is final, the Court has no problem in concluding that this d:ispute '
1s sufﬁciently ripe to warrant judicial review. Accordingly, for all of the above reasons,
- thlS Court finds that it has juﬁsdiction over this action and OFHEQ’s Motion to DiSiDiSSFf .

“and focuses hereafter on plaintiff’s motion for injunctive relief.

ITI. STANDARD OF REVIEW

To obtain preliminary injunctive relief, plaintiff’s demand must be evaluated in

~ relation to the extent to which it demonstrates the realization of one or more of the

‘ 7 OFHEQ also argues that the Court lacks jurisdiction over Brendsel’s Fifth Amendment
_claim under Rule 12(b)(6). A motion to dismiss under Rule 12(b)(6) questions whether the
' complaint has properly stated a claim. See Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S.Ct. 1683,

- 40 L.BEd.2d 90 (1974); Fed. R.Civ.P. 12(b)(6). The court will only dismiss a complaint for failure
10 state a claim if “it appears beyond doubt that the plaintiff can prove no set of facts in support
of his ¢laim which would entitle him to relief." Conley v. Gibson, 355 U.S. 41, 45-46 (1957);

- Kowal v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994). In deciding such
motions, the court must accept as true all well-pleaded factual allegations and draw all reasonable
inferences in the plaintiffs' favor. See Doe v. United States Dept. of Justice, 753 F.2d 1092, 1102
~(D.C. Cir, 1985). Accordlmgly, the Court finds that Brensel has pled a Fifth Amendment claim

sufficiently to survive a 12(b)(6) dismissal, and accordingly, DENIES OFHEQ’s motion in that
respect as well.
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followmg factors: 1) a substantlal 11kellh0{od of success on the ments 2) an irreparable |

1111_]ury if the defendant were not enjoined; 3) a lack of substantial injury to other 1nterested o

| iparties; and 4) a furthering of the public interest through the issuance of an injunction.
..-_See CitvFed Financial Corp.’ V. Oﬁice. of Thrift Supervision, 58 F.3d 738, 746 (D.C. Cir.

| _1.995);' Mova Pharmaceutical Corp. v. Shalala, 140 F.3d 1060, 1066 (D.C. Cir. 1998).

: Pléintiffs nieed not make an equally strong showing as to each factor. Rather, the "factors

'-éhoﬂd be viewed as a continuum — more of one factor compensating for less of
.ani.(")thér." See Brown v. Artery, 654 F. Supp. 1106, 1114 (D.D.C. 1987). For the
following reasons the Court concludes that the plaintiff has made the necessary shoWing'

in relation to one or more of these factors to warrant a preliminary injunction.?

A Substantial Likelihood of Success on the Merits

._ Brepdsel vigorously contends that OFHEO “does not have the authority to create é_
prejudgment attachment on [i’]iS] compensation without any hearing or opportunity to be |
heard.” PL Reply in Support of Mot. for Prelim. Inj. at 11. OFHEOQ, just as vigorously,'

asserts that it hés the authority as a part of both its “plenary authority,” under sections
451_3(b)(8) and 4518, to prohibit the payment of excessive compensation to Freddie

Mac’s officers and under its “general supervisory authority” to ensure the safety and

3 Because Brendsel has established a substantial likelihood of success on the merits of
his APA claim, the Court finds that it unnecessary to judge the merits of the Constitutional claim
at this stage of the proceedings.
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e soundnessof compensation agreements Def. Opp. to P1. Mot for Prelim’ Inj. at 15 ng
' (cztzngF irst National Bank of Eden v. Department of Treasury, Office of the Comptrél{er
" of Currency, 568 F.2 610 (8th Cir. 1978), but not relying upon any specific statutory '
- Jé’ec‘c’i“bﬁ).. Since Congress did not explicitly provide this authority to OFHEO when it :
;:'i:reated the‘ agency, the Court, pursuant to Chevron U.S.A. Inc. v. Natural Resourées
o .‘Defénse Céuncil, Inc., 467 U.S. 837 (1984), must determine whether Congress intended | ‘
to fmplictly delegate this authority to OFHEO and, if so, whether OFHEQ’s interpretation
. of the statute as providing it that authority implicitly is reasonable. For the following |
*reasons the Court finds that Congress did not intend to implicitly include this authority
. among OFHEQ’s powers, and, even if Congress’ intention was unclear, OFHEOs
' ;r'i:n_teijpret_ation of this authority as implicit is not reasonable such that it would be entitled
N to 'df%ferenc:el under Chevron. Accordingly, the Court concludes that Brendsel has a

' ."--i‘_'subsfaniial likelihood of success on the merits of his challenge to OFHEO’s exercise of

S OFHEQO cites only an Eighth Circuit case interpreting another agency’s authority

_ 1t0 issue cease-and-desist orders and fails to cite any section of its own statute. Id. (citing First
National Bank of Eden v. Departinent of Treasury, Office of Comptroller of Currency, 568 F. 2d
o 610 (8th Cir. 1978) (upholding an agency cease-and-desist order as being supported by

substantial eveidence)). The Court assumes that OFHEO would point to section 4513(a), which

- states that “[t]he duty of the Director shall be to ensure that the enterprises are adequately
‘capitalized and operating safely, in accordance with this chapter.” Unlike subsection (b), which

- specifically grants the Director authority to make determinations and take necessary actions

- independent of the Secretary in enumerated circumstances, subsection (a) makes no such grant
~of authority to act. Moreover, subsection (¢) makes clear that the authority granted in subsection

. (b) is exclusive and limited to the enumerated subjects. Thus, from a plain reading of the statute,
- "subsection (a) can not be read to grant additional authority or expand the authority granted in

.- subsection (b).
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| thls authorltYllIlder the AP A :.' R
For ease of discussion, the Court will review separately each of the potenti A

_'i‘s‘tatqt(')ry_bases of authority relied upon by OFHEQ in support of its interpretation.

a. OFHEQ’s Authority to Prohibit the Payment of Excessive Compensaﬁon_ |
TIn establishing OFHEQ, Congress found that the “the continued_ability of [Fénnie -
. Mae] and the [Freddie Mac] to accomplish their public missions is important to providjn'g' |

“housing in the United States and the health of the Nation's economy” and that “more

: lﬁfﬁ‘éfféétive_ Federal regulation is needed to reduce the risk of failure of the enterprises|.]”

- 12 U.S.C. § 4501(2). Congress provided for the appointment of a Director generally

:"éhargéd'with ensuring “that the enterprises are adequately capitalized and operating .
g ';_‘séfely[.];’ § 4513(a). The Director is also authorized, independent of the Secretary of
= ;.';H.UD,.m to make determinations and take actions necessary regarding certain subject
matter areas, including “prohibiting the payment of excessive compensation by the
:._.génterprisgs to any executive officer of _the enterprises under section 4518...” 12 US.C. §
":_j45 13(b)(8). Section 4518 prohibits the enterprises from providing compensation to any .

- officer “that is not reasonable and comparable with compensation for employment in

- _:.'other similar businesses ... involving similar duties and responsibilities.” 12 U.S.C. '§ |

DR All other determinations, actions, and functions of the Director that are not specifically
~teferred to in that subsection “shall be subject to the review and approval of the Secretary.” 12
- U.S.C: §4513(c). ' :
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X 451 Stéj:"f':'ﬁevvever, the Director is not permitted to “prescribe or set a specific level or
o ;'Q_.r'ange of compensation.” 12 U.S.C. § 4518(b). The Director also has the authority to
- ‘approve in advance any employment compensation agreement that provides for payment

‘of rrioney or other things of value upon termination of employment. 12 U.S.C. §

'. :_ 1452(h)(2) The Director must ensure that the “benefits provided under the agreement or

: f;contract are comparable to beneﬁts under such agreements for officers of other pubhc and
' pnvate entities involved in financial services and housing interests who have co‘mparable
dutles and responsibilities” Id. This power‘was limited, however, to contracts entered

' into (or modified) affer October 28, 1992. /d.

* Section 4513, which OFHEO claims provides it with “plenary authority” to review '

B V’ei‘ce,cutive compensation, see e.g. Def. Opp. at 15 n.8, fails to provide specific

_:_éhfercement_ mechanisms beyond simply stating that the Director may take whatever

o "_Eiéﬁoﬁs he deems necessary. For the Court to conclude that this section provides OFEHO

s w1th implicit plenary authority to review compensation, however, it would be necessary to
:igﬁore plain language in this very section of the statute which appears, o its face, to_.n.et
o only limit the Director’s review of compensation to its reasonableness and its
: '-:"':Comparability-to the rest of the industry but also prohibits the Director from setting

;_speci._ﬁc salary levels.!! Likewise, OFHEQ’s authority to approve termination benefit

o I OFHEO’s argument that its power is “plenary” overstates its case. The releyant

' inquiry is not whether OFHEQ’s power with respect to compensation review is plenary (it is

. 'not), but rather whether its interpretation of the legislative history as providing it such authority
' is reasonable. '
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packagesforexecuuves is éxpr'es:sly lin.litc.e'd'to: evaluatihg thé comparability of those :

' -.'_Epaqka.ges_ to industry standards and contracts entered into after OFHEQ’s c:re::ﬂ:iolim12 The; i
;_ exmtence of these obvious limitations on OFHEQ’s authority makes it impossible for this

| ':Cou'rt, Based on the statute’s plain language, to conclude that OFHEQO’s power to review

.Qéx_et:utiv.e compensation is truly “plenary,” especially as to emloyment contracts that
:‘.pl_'écee_decii its existence. Indeed, it would seem that whatever action OFHEQ planned to

' take vis'—&;_vz's' Brendsel would need to be tied to its authority to prohibit the payment of

. 'c_ompensation that is unreasonable and/or excessive in relation to industry standards.

_' ;."E-Mc')reover, the fact that the plain language of the statute does not expressly authorize the

o l'\'g'Direbtof to take such actions to recover past payments later determined to be excessive,

r also puts ifito question the basis of the Director’s power here to recoup compensation that

- f :.fnight be later found unreasonable during an administrative proceeding (e.g. in the stock

- .dpﬁbn plan, the pension benefit plan, and the deferred compensation plan).

In any event, OFHEQO’s arguments that it has the power to freeze assets pending

' the outcome of the administrative proceeding in this case is simply overreaching . The

' The parties disagree as to whether the assets at issue in this case are properly

" “characterized and termination benefits or compensation. OFHEO contends that the distinction is

«irrelevant becanse the power to review excessive compensation is broad enough that it
- 'encompasses the payment of termination benefits at the time they are paid. In other words,

- “OFHEO would have the authority to approve a termination package at the time the contract is

- entered into (after October 28, 1992) and at the time the package is disbursed to the executive.
“Brendsel, on the other hand argues that the deferred compensation portion of the assets are

. unreviewable by OFHEO because they were approved in the year they were paid out. Brendsel
also argues that as termination benefits, the assets in question are free from review under the

- compensation review authority.
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| admlmstratlve p'rocee.dings inétituté_d here were néith’er bfought -buTSuant td-‘seétid'hﬁ-S‘l 8, :
____;':;1'1014 insti’;uted to feview whether Brendsel’s compensation was excessive or um:easoﬁable._ |
| To the coﬁtrary, OFHEO seeks a possible reclassification of Brendsel’s departure as “for
; CaﬁSe,” such that he would not have been entitled to recover certain portions of his
beneﬁts Def Opp. at 8. In the proceeding against Brendsel, OFHEO merely seeks qivil
-money- peﬁalties for actions taken by Brensel in connection with the accounting |
' irregularities and restitution of Brensel’s bonuses for 2001 and 2002. 1d. To the extent
__f-;-t'hat OFHEO might seek restitution for past bonuses paid, the stated basis for its authq'rity
- to do so is the unjust enrichment provision in section 4631(d)(1)(a), not its authority to
:.f'_-iféview compensation for reasonableness or excessiveness under section 4513." PL. Mot;
ff(.)r_P.I. Ex. 119 27. Indeed, OFHEO first mentioned any concern about the
] igfeas'onabléness of Brendsel’s compensation in its second supplemental brief in this
Htigat_ion. 14 .Howcver, the implication of that statement, suggesting that any wrongdoing
. (;n th§: part of Brendsel would factor into a possible future review of Brendsel’s

'_ _ compensation, does not even comport with its authority under sections 4513(b) and 4518

i B The Not1ce of Charges states that Brendsel’s actions created losses to Freddie Mac and
L _that as a result Brendsel’s bonus payments which are tied to Freddie Mac’s earnings, were

S inappropriate. This is different than a review of compensation for excessiveness, which would

- -h_mge instead on industry standards or overall reasonableness. The Notice of Charges makes no
- mention of these standards, nor does it cite its compensation review authority.

- * OFHEO asserts that only after the administrative proceeding is complete will the
Dlrector be able to ascertain the excessiveness of Brendsel’s compensation. Def. Second
- Supp Brief in Opp. at 10.
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and 'i'é;:iﬁfc_:oﬁéiétéﬂtivvith' the explicit prohibition on the Director’s setting specific

: .-.c'o'mpenSation levels for amployees and officers at Freddie Mac and Fannie Mae."

o ' Tn its final brief, OFHEO makes the argument that wrongdoing on the part of an

C f;execuhve should be factored into its review of excessive compensatlon Def. Reply in Supp. of

" ‘Second Supp. Brief at 5. According to OFHEO, the proper comparison for industry standards

... ~would be to the compensation of a similarly situated CEO guilty of wrongdoing. This seems to
. be inconsistent with the language of the statute, which specifies that compensation should be

- comparable to “compensation for employment in other similar businesses involving similar

duties and responsibilities.” § 4518. In support of its reading, OFHEO submits a quote from

Mlphlgan Senator Carl Levin, the author of the provision, as support for this assertion:

In determining when compensation is excessive, the section requires the regulator "

~ to consider a number of factors including total compensation received by the
executive, actual services performed, the enterprise’s financial condition,
coriipensation practices at comparable financial institutions such as banks, S&L’s

- and other GSE’s, any wrongdoing and other relevant matters. This language does
not require the regulator to establish that an executive’s compensation would
cause an enterprise to fail below a minimum or adequate level of capital-that

" “would be too difficult a burden to meet. Instead it authorizes the regulator to

determine that compensatiori is excessive after considering each of the factors
listed. These factors are similar to those which must be considered for federally
insured financial institutions. Again, the intent is to create compensation
oversight practices which parallel those applicable to federally insured financial

~ institutions.

_138 Cong Rec. at $8653. This passage clearly contemplates the inclusion of the relevant factors

~’:in the section of the statute. However, the version of the legislation eventually adopted by the

© "~ Congress includes only one of the mentioned factors: “compensation practices at comparable

* - financial institutions.” Moreover, many of the factors above are required considerations of the

. -other banking regulators in reviewing compensation for excessiveness, including “any
" connection between the individual and any fraudulent act or omission, breach of trust of fiduciary
" duty, or insider trading with regard to the institution;” and “other factors that the agency
_détermines to be relevant.” 12 U.S.C. § 1831p- 1(c)(2)(F) (G). OFHEQ's statute contains no
sch consideration for wrongdoing or a catch-all provision allowing OFHEO to identify other

relevant factors.
~ Although OFHEO might argue that the compensation is unreasonable for an executive
guilty of wrongdoing, the Court fails to see how they might set a reasonable compensation level

for such an executive. In those circumstances, the question would likely be whether he should
. have been compensated at all under a breach of contract theory. Indeed, Freddie Mac would be.
~ free to sue Brendsel on the theory that he failed to actually earn his compensation under his
_contract. Any restitution sought by Freddic Mac would more properly be characterized as
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: Inshort, while the plain langtage of the Act permits OFHEO some latitude in -

“—‘ takmg _'pi_rosﬁecti_ve action to prohibit payment of excessive compensation, it does not

- explicitly authorize OFHEO to freeze assets of an employee in advance of an

‘administrative hearing unrelated to the reasonableness of an individual’s executive

:;‘.:Cgcémpensation. Whether such power is inherent in the grant of authority contained in

B ;_se"cti'_on_ 4513(b) is a question requiring the Court to also look at the legislative history

o ‘behind OFHEQ’s authority to issue cease-and-desist orders.

b.  OFHEQ'’s Authority to Issue Cease-and-Desist Orders

; E OFHE_O relies principally on the argument that its power to effect a pre-judgment

_ ﬂﬁi:f'{iiﬁaéh'rnent 1s implicit in its authority to issue permanent and temporary cease-and-desist

;.;i.;i‘érder‘s._ See Def. Reply in Support of Second Supp. Brief at 6. Section 4631 gives the

- ‘Director the authority to isstue a permanent cease-and-desist order to an enterprise, or one

" “of its executive officers, to stop certain limited types of conduct: 1) “conduct that

o f“:-f"threafens_t_o cause a significant depletion of the core capital of the enterprise”

(§463 1{a)(1)); 2) conduct that violates various laws, regulations or agreements that are

o blndlng on the enterprise (§4631(a)(3)); and 3) conduct by an officer that would require

o Testitution to the enterprise (i.e. unjust enrichment or other conduct that subjects a party to

- . ‘unearned compensation or unjust enrichment than excessive or unrcasonable compensation.
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| cwllmoney Eﬁéﬁaltie's under ﬂ1e Act, suéh as cauéing harm or loés to the enterprise) ) i
,. ' ;'?.(§4‘631(a)(2), (d)(1)). To issue a permanent cease-and-desist order, the Director must
o ;l_;;erve.a notice of charges and provide a hearing. 12 U.S.C. § 4631(c)(1). If on the record
at 'the“hearing the Director finds that the conduct or violation specified in the notice of
't'._charéé_'s Was established, the Director may issue and enforce an order requiring “such
- '_.‘lip'arty“to cease and desist from any such conduct or violation and to take afﬁnnaﬁve action |
:_.;‘_-.:-..'to.: cqurect.tof remedy the conditions resulting from any such conduct or violation.” 12
USC § 4631(c)(2). OFHEO has in fact brought such proceedings against Freddie Mac |

o :}’and Brendsel under this section.

~ In certain limited circumstances, OFHEO can also issue a temporary cease-

o and-deswt order, under section 4632, in advance of the hearing on the permanent
g fééé‘és’e—and-dééist order, under section 4631. Specifically, if the conduct or

_j_"?gviol'ation alleged in the notice of charges is likely to:

(1) to cause insolvency, (2) to cause a significant depletion of the core
- capital of the enterprise, or (3) otherwise to cause irreparable harm to the
entetprise, prior to the completion of the proceedings conducted pursuant to
“section 4631(c) of this title, the Director may issue a temporary order
requiring the enterprise, executive officer, or director to cease and desist
from any such conduct or violation and to take affirmative action to prevent
~or remedy such insolvency, depletion, or harm pending completion of such
proceedings.

'OFHEO contends that “[t}hose actions which OFHEO can accomplish through

_ .':‘f'férﬁlla_l means, such as cease and desist orders, may also be accomplished informally if the
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3 enterpnse W1111ng1y complies with OFHEO’s supérviéciry directives.” t)eﬂ 'Secbhci Sﬁpﬁ; g
. ;'.;B_ri.ef iﬁ Opp. at 6; see also Def. Sui)p. Brief at 3. In arguing so, however, OFHEO
’ Ef'%zi}iiscpnceives the statutory issue befére the Court as being one of formality versus
'.._:_.infom:[:ality. To the contrary, the issue is whether OFHEO was intended by Congress to
___g_lb'c able to accomplish this action through informal means. The terﬁporary ceasc-aﬁd-
.' desist authority, on its face, authorizes pre-judgment attachment only under certain
. :::ﬁarrow circumstances, none of which are present in this case. It is axiomatic that
B .:. -.-‘.‘ad_minist.rative agencies are vested only with the authority given to them by Congress.”
'l_jj"G'ibas v Saginaw Min. Co., 748 F.2d 1112, 1117 (6th Cir.1984). Because the scope 6f an
: unphed aﬁthoﬁty can not, and should not, exceed that of the express authority from Which _
: 11: flows, OFHEO can not informally effect a temporary hold under circumstances \&here it

IS unable to effect a formal one.

OFHEO’S informal procedures here diverge from the formal ones in another
} :f;impo'l.'tant way: an ehterprise, executive officer, or director that has been served with a
'f'ff"temporary cease-and-desist order can challenge the order in this Court. 12 U.S.C. §

c :‘4632(6). .AlthOugh OFHEO argues that Freddie Mac Was free to disobey its letters in this

: ;:ase, a simple review of the language in the letters reveals that OF HEO was ordering, nbt
- fs;uggésting, that it refrain from “any action to fulfill any of the terms of “ Brendsel’s
“termination agreement and to restrict all of Brendsel’s accounts at Freddie Mac. See

- Compl. Ex. 7, 8. In the absence of procedural safeguards allowing Freddie Mac to
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challenege éﬁicili”él"-direc’ti\fe,: itis i)aféntly umé'aliétic, if not ﬁaiVé,’ to 'éﬁpect Freddie Mac
- :{:to do 'aiiything" ofher than comply.
E Lastly, OFHEQ insists that, notwithstanding Congress’s failure to explicitly
;:;iiro_vtide. it sﬁch pbwers, they are mmplicit nevertheless because OFHEQO was modeledon -
: ;--:;_"ot'hér'lbanking regulators (i.e. the Office of Thrift Supervision (“OTS”) and the Office of
the Cor‘hptrOller of Currency (“OCC”)) which do have the power to effect pre-judgment |

:a_"tta(;hrﬁents. Interestingly, however, the statute which authorizes the agencies to which

_IOFHEO"refers requires those agencies to follow specific requirements before freeziﬁg_
.'.‘_':-_:_;ii'ss'ets in advance of a full administrative hearing. See e.g. 12 U.8.C. § 1818(i)(4). Fof |
: :"ﬁ":“éfiample,' each agency must apply to a federal court to obtain a freeze of assets and must
satlsfy the S'ifandards of Rule 65 (excepting the requirement of irreparable injury). Itis

'i'nc‘onceivable‘to this Court that Congress intended to give the same authority to OFHEOQ,

impliciﬂy',. without those, or some other, procedural safeguards.

In short, the legislative history fails to provide support for OFHEO’s reading of its

:s‘r"tat_ute._ “[Aln admi_nistrative agency’s power to regulate must always be grounded in a
: i 'ff'aﬁd grant of authority from Congress.” FDA v. Brown & Williamson Tobacco Corp.,

_   529. US 120, 161 (2000). “Where Congress knows how to say something but chooses

i not to, its silence is controlling.” In re G}'iﬁith, 206 F.3d 1389, 1394 (11th Cir. 2000) (en

Eanc). Accdrdingly, the Court concludes that Congress did not intend to grant to OFHEQ

the power to effect a freeze of assets in the manner in which it did in this case.
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e : Hc;i?véver,"éven if it were the case that.Congress’ intent with regard to OFHEO’s B

o0 authonty to freeze assets was less clear or vague, OFHEO’s conclusion that this power is |

' 1mp1101t would nonetheless fail to survive the Courts analysis under the second stép of
. C‘hewoﬁ b_ecause OFHEQ’s actions in this case rest upon an unreasonable and untenable
:_interp.rétat.ion of its enabling statute. What OFHEO is attempting to do, in essence, is use
';}i"t's .'authbfity 'io review compensation to justify ordering Freddie Mac to freeze ail of | B
_;~-;'.;_]_3"1”:'~?ﬂd531’_5 assets that are within Freddie Mac’s control without regard to the status of any
?)f_the particular type of assets (e.g. whether the assets represent past cbmpensati.on th.at is’
- ;:rc;]rea'dy the prdperty of Brendsel or Whether the termination benefits in question are
_ "I?)réﬁerly characterized as compensation such that OFHEQ has any review authority at
. all)16 OFHEO has ordered this freeze to continue, not until it has an opportunity to
“review Brendsel’s compénsation package compared to industry standards, but until after
- the administfatiVe proceedings are complete so that it can then determine, based on any
| ",.‘fﬁrongdoing established at that hearing, whether his compensation is appropriate. |
'. .ii?iV[OI'GOVeI, OFHEQ is doing this despite its acknowledgment that the sections of the
.-'.fstatute under whi‘ch_it has brought charges provide no such mechanism, and the
o ;e;d.minlistratilve proceeding only implicates a portion of the termination iaeneﬁts to which
_ '?-';".]‘éréndsel_ would no longer be entitled if he were terminated for cause: an amount far les'.s:-

- -',ﬂ‘jan.the' total amount retained by Freddie Mac at OFHEO's direction. Under any

16 The Court is not ruling on cither of these questions.
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e mterpretatlonof 1ts .Ei.utl.‘l()ﬁty, ihlplicit'or ex‘plicit., frééZing' assets which are not
L .'rééofefable in order to enable the Administrative Law Judge to fashion a remedy at théj .
. _‘éon'cl.usion of that proceeding is patently unreasonable. First Mot. Hr’g Tf. at 52; Def._
. ..‘,F:_'L_r_st Su'pp. Br. at 13-14 (arguing that, although the Notice of Charges only seeks $5.8
o 1111111011 in civil money penalties, OFHEO should be able to retain control of the remainder |
: of the assets in casé it decides to seek more penalties or bring more charges in the ﬁlture;); o
Def Reply.in Support of Second Supp. Br. at 4 (the “compensation package” beiﬁg held
o "“ﬁecds to be available to the [ALJ] to fashion an appropriate remedy™). Simply si;ated,
- _ -j; OFHEO’S sfatutory interpretation is not entitled to deference under the reasonableness

- Standard provided By Chevron.

o B - Irreparable Injury to the Plaintiff

Breﬁ_dsel also alleges that he will suffer irreparable harm because portions of his:

o ;-;-. fc‘f;ompensaﬁ%(_)n'represen.ted by stobk_ options will eﬁpire prior to the resolution of the
.'i'f_f_'a;idministr_ativ'e' hearing and will Bc unrecoverable. In addition, he argues that the unlawﬁ.lll‘
.' ;::aépﬁvaﬁon of hié property, although possibly tenporary, amounts to irreparable har@ E.lS. |
; f.fv‘ve'll'. 'OFHEQ argues that any harm in this case can be reduced to a monetary amount,
~"and as such cannot form the basis for irreparable harm. While it is woll-cstablished that
i;he “possibility that adequate compensatory or other corrective relief will be available at a |

" later date ... weighs heavily against a claim of irreparable harm,” Virginia Petroleum
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: lJobbers Ass n v Fed Power Comm’ n, 259 F2d 921, 925 (D.C. Clr 1958) itisofno -

B :_avall n t]:us case where the plaintiff will be unable to sue to recover any monetary
. 'damag.eé against either Freddie Mac or OFHEO. For example, to the extent that Brt_er_idsél ‘:

e fﬁight seek to sue Freddie Mac on a breach of contract theory, Freddie Mac would likely

.“présent the defense that it was acting pursuant to OFHEQ’s order. This defense is potentially
| . f;lval'id even though the orders themselves may be illegal. See e.g., Eastern Air Lines, Inc. v.

" "McDonnell Douglas Corp., 532 F.2d 957, 994 (5th Cir. 1976). Meanwhile, OFHEO is

. immune from suit because there is no relevant waiver of sovereign immunity permitting it -

s to _bé sted on these claims. See e.g. Kansas Health Care Ass’n v. Kansas Dep’t of Soc. &

::’?'_:_:-'_;Rehab Servs., 31 F.3d 1536, 1543 (10th Cir. 1994); Temple Univ. v. White, 941 F.2d 201,

- iij_j::_":215 (3rd Cir. 1991). At the hearing, OFHEO suggested that Brendsel might be able to

o sue under the Federal Tort Claims Act (“FTCA”). Mot. Hr'g, Aprﬂ 21,2004 at 56:1-7.

In response, Brendsel points out that the FTCA does not in fact provide a relevant_wmver -

- of sovereign imimunity because claims based on interference with contracts rights are

-_;:;3_._éx‘pr‘e"ssl-y- excepted from the FTCA, see 28 U.S.C: § 2680(h), and the Supreme Court has

l:ield.t'hz"tt Constitutional torts are not “cognizable” under the FTCA. FDIC v. Meyer, 510

.' US 471, 477-78 (1994). Furthermore, even if Brendsel were able to identify another

: ,;é;ﬁstéinable tort theory, OFHEO would likely be shielded by the “discretionary function” -

- exception to the FTCA, which provides immunity even if the regulation involved is
. invalid or if the agency action was an abuse of discretion. 28 US.C. § 2680(a); Simply
B ._;"Eét'ate'd, the FTCA does not appear to be a viable avenue of future recovery for Brendsel
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: andno 6iﬂéf-a1témaﬁves appear to offer Bfendsel fhe ability to recover for the .dam'ageé
.' _ ;:_‘;‘that. he \Kriﬂ_inéur if his stock options are allowed to expire, or for. any other damages that
: W111 mateﬁaliie asa result of the interim deprivation of the assets at issue in this case. |
E fhus, the Court finds that the likelihood of irreparable financial harm to Brendsel is mor_é
-'_;ﬂian Sufﬁc_iént, especially when considered together with the other factors, to justify an ) '
- ._ : injunétion in this case. Because of this, the Court will deal only briefly with the |

- remaining two factors.

. C.  Lack of Substantial Injury to OFHEQ and Lack of Hérm to the Public Interest

The remaining factors for a preliminary injunction also weigh in Brendsel’s favor.

" First, there is no indication that OFHEO or Freddie Mac, for that matter, would be
_‘-f;:fhamied_by the injunction. Indeed, Freddic Mac’s financial well-being certainly will not -
' be ihreat_cned by the release of these assets to Brendsel, and Freddie Mac may have been

: f':‘-_Willi'n'g to release these assets to Brendsel absent an order from OFHEQ to the contrary.

_ :‘ :‘_.'_.:jil’*.ﬁreddie Mac if it is able to establish that it is warranted under the standards set forth in

i the statute.'”” To date, however, OFHEO’s has utterly failed to establish that Brendsel

-7 OFHEO claims that if it were to issue a temporary cease-and-desist order, only

.- 'Freddie Mac would have standing to challenge the order in court under section 4632, leaving

.. Brendsel with no remedy. Def. First Supp. Br. at 9. As support, OFHEO relies on the D.C.~
- Circuit’s opinion in Ridder v. Office of Thrift Supervision, 146 F.3d 1035 (D.C. Cir. 1998). In

. -that case, former bank officers sought to enjoin enforcement of a temporary cease-and-desist
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‘'would be unable to satisfy any future restitution that an administrative ruling may issue, .

: further highlighting the weakness of OFHEQ’s position. Finally, the public has a
'i:)réfoﬁnd interest in ensuring that: (1) OFHEO acts within the limits on its authority
_.i-éstabl'ished by Congress; and (2) that those whose assets might be frozen by OFHEO are
.-_"-:_‘ACCcS’r_d.éd a fair modicum of due process. Accordingly, for all of these reasons.the Coﬁrf

i ‘-" ;GRANTS Br‘ends’;el’s motion for a preliminary injunction.

IV. ORDER

' i . . For the reasons set forth above, it is this day of August hereby

| e ORDER_ED that defendants’ Motion to Dismiss [#17] is DENIED; and

' -F,j'-f;;'brder =i‘ssu,ad by OTS which prevented the bank holding company from paying their legal

" expenses. The court held that only the party to whom the order was directed could challenge the

SRR

“order under the statute. Although an exception to the rule exists if the third party can make a
strong and clear’ showing that the issuance of the Temporary Order violated their
~_constitutional rights,” 146 F.3d at 1041 (citing McCulloch v. Libbey-Owens-Ford Glass Co.,
.~ 403 F.2d 916, 917 (D.C. Cir. 1968), the court noted that the Fifth Amendment’s Due Process
. _Clause applies only to direct government appropriation, and not to “indirect adverse effects of
. government action.” Id. (quoting O Bannon v. Town Court Nursing Ctr., 447 U.S., 773,789
~..(1980)). However Brendsel argues that his property interest in the assets in this case have
. -already vested and, as a result, OFHEO’s order to freeze them constitutes a direct deprivation of
- his property without due process of law. Without ruling on the threshold issue of whether
-~ -Brendsel has a sufficient property interest in the frozen assets to prevail on a Fifth Amendment
. claim, the Court believes that Brendsel can likely satisfy the heightened threshold requirement to
.. 'bring a challénge to a cease-and-desist order as broad as the informal action already taken by
- .OFHEOQ. Cf. note 7 supra , finding that Brendsel’s Fifth Amendment claim survives a 12(b)(6)
- motion to dismiss.
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Sl ORDERED that plaintifF's Motion for a Preliminary Enjunction [42] is
o GRANTED and it is further
ORDERED that OFHEO is hereby enj oiried from ordering, directing or
: _guggeSting, through any informal prooedu_ré not statutorily defined, that Fréddie M_aé. _' B
w1thhold .ﬂio'se.é.ssets and funds to which Brendsel is presently entitled under his
| B émpléyﬁjer;t agreement.

SO ORDERED. A

United States District Judge
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