
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)

                   Plaintiffs, )
)

            v.                                     ) Civil Action Number 96-1285 (RCL)
)    

GALE A.  NORTON, Secretary of the  )    
Interior, et al., )

)
                   Defendants. )

____________________________________)

MEMORANDUM AND ORDER

This matter comes before the Court on defendants’ motion for reconsideration of the Court’s

March 5, 2003 order directing payment to Special Master Alan Balaran [1909-1], which was filed on

March 19, 2003.  Upon consideration of defendants’ motion, plaintiffs’ brief in opposition thereto,

defendants’ reply brief, and the applicable law in this case, the Court finds that defendants’ motion

should be denied.  

I.     BACKGROUND

On February 22, 1999, this Court adjudged Interior Secretary Bruce Babbitt, Treasury

Secretary Robert Rubin, and Interior Assistant Secretary for Indian Affairs Kevin Gover to be in civil

contempt of the Court’s discovery orders of November 27, 1996 and May 4, 1998.  Two days later,

in accordance with Rule 53 of the Federal Rules of Civil Procedure and with the consent of both

parties, this Court appointed Alan Balaran to serve as a special master in this litigation.  The order of

appointment specified that Special Master Balaran “shall be compensated at the prevailing market rate



1 The article observed that “few members knew exactly what was in the bill.”  Id.; see also Alan
Fram, Lawmakers Shovel Billions on Newest Spending Measure, HOUSTON CHRON., Feb. 14, 2002
(“By votes of 338-83 in the House and 76-20 in the Senate, lawmakers approved a package financing
every agency but the Pentagon for the last two-thirds of the federal budget year.  Its scope was
underlined by its sheer size: The papers stacked more than 13 inches high, weighed 32 pounds and
exceeded 3,000 pages, inviting opponents to use it as a prop to argue that few knew exactly what was
in it.”); Profile: Congress Passes Catch-All Spending Package, NPR MORNING EDITION, Feb. 14,
2003, available at 2003 WL 4856228 (reporting that “by far the broadest criticism heard on the House
floor was that, after all these months of negotiating, no one knew just what was in the 32 pounds of
paper.  The Appropriations Committee had worked through the previous night and turned in the
compromise bill just before dawn, leaving only hours for lawmakers to read through its more than
3,000 pages before voting.  Even Appropriations Chairman [Bill] Young admitted he didn’t know all of
the bill’s parts . . .”).
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for his services and shall be reimbursed for all expenses incurred in connection with the appointment. 

The defendants shall bear these costs.”  Order dated February 24, 1999, at 1.  

On February 13, 2003, the 108th Congress hastily approved a consolidated appropriations bill

for the fiscal year ending September 30, 2003, which the president signed into law on February 20,

2003.  Contemporaneous news accounts reported that, owing to the haste with which the bill was

passed, few Members realized the implications of the three-thousand-page bill that they were signing

into law.  David Obey (D-Wis.), the ranking Democratic member of the House Appropriations

Committee, was quoted as stating: “Ninety percent of this package has never been debated on the floor

before.  All of the money that’s in the bill is the result of a backroom deal.”  Jim VandeHei & Juliet

Eilperin, Record Appropriations Bill Is Approved, WASH. POST, Feb. 14, 2003, at A5.1  

Section 132 of the appropriations act provides:

None of the funds in this or any other Act for the Department of the Interior or the Department
of Justice can be used to compensate the Special Master and the Special Master-Monitor, and
all variations thereto, appointed by the United States District Court for the District of Columbia
in the Cobell v. Norton litigation at an annual rate that exceeds 200 percent of the highest
Senior Executive Service rate of pay for the Washington-Baltimore locality pay area.
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Consolidated Appropriations Resolution, 2003, Pub. L. No. 108-7, 117 Stat. 11 (Feb. 20, 2003). 

Section 134 of the act provides:

The Secretary of the Interior may use discretionary funds to pay private attorneys fees and
costs for employees and former employees of the Department of the Interior reasonably
incurred in connection with Cobell v. Norton to the extent that such fees and costs are not paid
by the Department of Justice or by private insurance.  In no case shall the Secretary make
payments under this section that would result in payment of hourly fees in excess of the highest
hourly rate approved by the District Court for the District of Columbia for counsel in Cobell v.
Norton.  

Id.  
  

On March 19, 2003, defendants moved for reconsideration of this Court’s March 5, 2003

order directing them to compensate Special Master Balaran in the amount of $38,623.77.  Plaintiffs

filed their opposition brief on April 2, and defendants submitted a brief in reply on April 14.

II.     LEGAL ANALYSIS

“District courts have broad discretion to grant or deny a motion for reconsideration.  The court

may invoke its discretion and deny such a motion unless it finds an intervening change in controlling law,

the availability of new evidence, or the need to correct clear error or manifest injustice.”  Cobell v.

Norton, 226 F.Supp.2d 175, 177 (D.D.C. 2002) (citations omitted).  Defendants assert that section

132 of the Consolidated Appropriations Resolution represents an intervening change in controlling law

that entitles them to a reconsideration of the Court’s order directing them to pay Special Master

Balaran for services that he rendered during the month of February 2003.  Defendants are incorrect. 

Section 132 prohibits only the use of “funds in this or any other Act for the Department of the Interior



2 Accordingly, the Court also wholly rejects defendants’ argument that the words “[n]one of the
funds in this or any other Act for the Department of the Interior or the Department of Justice can be
used to compensate the Special Master” somehow also “requires the inclusion of compensation paid
not only to the Special Master but also to employees, contractors and consultants he retains to perform
services that he could be expected to perform himself when calculating the maximum compensation
Defendants may pay for a specified period.”  Mot. to Reconsider at 5.  This expansive reading of the
appropriations provision is totally unsupported by the statutory language, which only establishes an
upper limit for compensation to “the Special Master,” and serves only as a demonstration of the
continuing mean-spiritedness of defendants towards the judicial officials appointed by the Court in this
case.    
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or the Department of Justice” to compensate the Special Master.  However, the order appointing the

Special Master clearly states that “[t]he defendants [in this action] shall bear” all expenses incurred in

connection with the Special Master’s appointment.  Section 132 places no restriction upon funds

appropriated for the use of the Department of the Treasury, a named defendant in the present action. 

Therefore, if the Department of the Interior refuses to bear the expenses incurred by the Special

Master, the Treasury Department will foot the bill for the services rendered by the Special Master.  

However, defendants claim that the Treasury Department cannot be ordered to comply with

the plain language of the Special Master’s appointment order, and advance two arguments in support of

this claim.  Their first argument, that the words “funds in this or any other Act for the Department of the

Interior or the Department of Justice” somehow also includes funds appropriated for the use of the

Department of the Treasury, is patently absurd.  Section 132 makes no mention of Treasury

Department funds, and the Court will not read into an act of Congress words that are not there.2 

Defendants’ second argument is that 31 U.S.C. § 1301(a) relieves the Treasury Department from

complying with the compensation provision of the Special Master’s appointment order.  That statute

provides that “[a]ppropriations shall be applied only to the objects for which the appropriations were
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made except as otherwise provided by law.”  However, the March 5, 2003 order does not order any

earmarked funds to be applied to an object other than that for which the appropriations were

earmarked.  It simply orders “the defendants” to comply with the compensation provision of the

appointment order.  Presumably, either the Interior defendants or Treasury defendants have been

complying with the Court’s monthly orders to compensate the Special Master by drawing on general

funds appropriated to them by Congress.  The March 5 order simply directs them to continue this

practice.  If Interior refuses to comply with these monthly orders, then the Treasury Department must

comply, pursuant to the February 24, 1999 appointment order directing “the defendants” to bear the

costs incurred by the Special Master.

Defendants have failed to demonstrate that any intervening change in controlling law mandates

reconsideration of the March 5, 2003 order issued by this Court.  Accordingly, the Court will deny

defendants’ motion for reconsideration of the Court’s order directing payment to the Special Master.

III.     CONCLUSION

Congress’s extraordinary actions merit a few additional words.  This Court knows of no

previous Congress that has ever intervened in a specific pending civil action to reduce the compensation

rate for judicial officials below the market rate set by the Court.  For the legislative branch to interfere

with an ongoing case by attempting to preclude a court from ordering compensation rates for its special

masters appears to be wholly without precedent.  And to do so in this case, in which the special master

is being compensated at an hourly rate far below the market rate typically awarded to attorneys with his



3 In Laffey v. Northwest Airlines, 746 F.2d 4 (D.C. Cir. 1984), the D.C. Circuit devised a
matrix that established a standard hourly rate for attorneys in the Baltimore-Washington area for the
year 1982.  Since that time, the D.C. Circuit has explained that updated versions of the matrix, which
adjust the rates annually for inflation, may be relied on as evidence of the prevailing market rate for
attorneys in the community.  Covington v. District of Columbia, 57 F.3d 1101, 1109 (D.C. Cir. 1995). 
As an attorney with over eleven years of experience, the special master would be entitled to an hourly
rate of $325.  However, he has been billing at a rate of only $200 per hour.  It should be noted that the
Court has not increased this rate since February of 1999, when the special master was appointed, and
that defendants have never objected to this Court that this figure represents an unreasonable hourly rate
for the services performed by the special master.  

4 The appropriations provision at issue attempts to undermine the finality of an order issued by
the judicial branch, which may constitute an unwarranted invasion of the authority vested in the federal
courts by Article III of the U.S. Constitution.  See Plaut v. Spendthrift Farm, 514 U.S. 211 (1995)
(striking down a congressional statute that reopened the final judgments of Article III courts);
Hayburn’s Case, 2 U.S. (2 Dall.) 409 (1792) (rejecting the notion that an executive branch official
could revise or modify the final judgment of an Article III court); see also Chicago & Southern Air
Lines v. Waterman S.S. Corp., 333 U.S. 103, 113 (1948) (“Judgments, within the powers vested in
courts by the Judiciary Article of the Constitution, may not
 lawfully be revised, overturned or refused faith and credit by another Department of Government.”);
Gordon v. United States, 117 U.S. Appx. 697, 700-704 (1864) (opinion of Taney, C.J.) (stating that
the judgments of Article III courts are “final and conclusive upon the rights of the parties”).  

The Court is mindful of the D.C. Circuit’s holding that appropriations measures limiting a
court’s authority to award attorneys’ fees should be narrowly construed to limit only the court’s ability
to award fees from the appropriations for that particular fiscal year.  See Calloway v. District of
Columbia, 216 F.3d 1 (D.C. Cir. 2000).  Under the D.C. Circuit’s holding in Calloway, such a
statutory cap on attorneys’ fees does not limit a court’s authority to award such fees, even though the
statutory cap may limit a defendant’s ability to pay the full amount of the fees awarded in a given fiscal
year as long as the fee cap remains on the books.  Id.; see also Blackman v. District of Columbia, 145
F.Supp.2d 47, 50 (D.D.C. 2001).  Instead, the court may award such fees, and the judgment will
simply remain outstanding until the legislature makes an  appropriation to satisfy the judgment. 
However, whether the holding in Calloway will permit the Court to avoid the constitutional problem
discussed above may depend on whether the Special Master would be amenable to accepting an
arrangement by which defendants are permitted to comply less than fully with an outstanding order of
the Court.  In any event, these questions need not be decided today in light of the determination made
here that appropriations to the Treasury Department are available to satisfy the Court’s order.  
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level of experience by the D.C. Circuit, is totally uncalled for.3  It is only because the issue has been

fully resolved on statutory grounds that it will not be necessary to reach the grave constitutional issues

raised by the congressional action at issue here.4 



5 It does not appear to the Court that any privileged information will be divulged by revealing
the hourly rates of these attorneys and the total number of hours that they have billed.
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However, if Congress decides to include similar provisions in its appropriations act for the

coming fiscal year, the Court believes that Congress should have all available information at its disposal. 

Therefore, the Court will order the United States to provide the Court with a complete statement of all

discretionary funds that defendants have used to pay private attorneys to represent their employees and

former employees in this litigation.5

The appropriations provisions at issue in this matter appear to represent yet another attempt by

defendants to evade the rule of law by any means available to them, no matter how duplicitous or

underhanded.  They also serve to demonstrate defendants’ manifest hypocrisy.  For seven years, in

response to any ruling with even an attenuated effect on the operations of the Interior Department,

defendants have indignantly charged that the Court was undermining the constitutional separation of

powers.  This purported indignation stands in marked contrast to the alacrity with which defendants

utilized the power of the executive branch to apparently persuade the legislative branch to undermine

the effect of judicial orders.  But this only scratches the surface of defendants’ profound hypocrisy.  For

in addition to drafting a provision that would restrict the ability of judicial officials to receive

compensation, defendants were simultaneously ensuring that their own attorneys would be fully funded

at taxpayer expense.  Defendants thus have no problem with spending the taxpayers’ money, as long as

it benefits them.  But when ordered to compensate judicial officers whose appointment was

necessitated by their own misconduct, defendants suddenly become born-again fiscal conservatives. 

Accordingly, it is hereby
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ORDERED that defendants’ motion for reconsideration of the Court’s March 5, 2003 order

directing payment to Special Master Balaran [1909-1] be, and hereby is, DENIED.  It is further

ORDERED that within thirty (30) days of the date of this memorandum and order, the United

States shall file a written statement with this Court listing all funds that defendants have used to pay

private attorneys for fees and costs incurred in connection with the present litigation for representing

employees or former employees of the Department of the Interior.  Such written statement shall include

both the hourly rates of each of the above-mentioned attorneys, and the total number of hours that each

of the above-mentioned attorneys has billed to date.

SO ORDERED.

Date: __________________ ________________________
Royce C. Lamberth
United States District Judge 

   


