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Thisis the second of two memorandum opinions issued this date following a forty-four day
bench trid. Thefirst opinion dedt with the further relief ordered by this Court reating to the historical
accounting owed by defendants to plaintiffs. The present opinion discusses the further relief ordered by
the Court relating to the obligation of the Interior defendants to bring themselves into compliance with
the fiduciary duties owed to plaintiffs as the trustee-delegate of the United States for the individua

Indian money (I11M) trust.



. PROCEDURAL INTRODUCTION!

On October 25, 1994, Congress passed the American Indian Trust Management Reform Act
(“the 1994 Act”). The Act established the Office of the Specid Trustee for American Indians within
the U.S. Department of the Interior. 25 U.S.C. §4042. It also directed the Specid Trusteeto

prepare and, after consultation with Indian tribes and appropriate Indian organizations, submit

to the [Interior] Secretary and the Committee on Natura Resources of the House of

Representatives and the Committee on Indian Affairs of the Senate, within one year after the

initid gppointment is made under section 4042(b) of thistitle, acomprehengve drategic plan

for dl phases of the trust management business cycle that will ensure proper and efficient
discharge of the Secretary’ s trust respongibilities to Indian tribes and individud Indiansin
compliance with this chapter.

25 U.S.C. §4043(a)(2).

In accordance with this provision, the Specid Trustee submitted a strategic plan to Interior
Secretary Bruce Babbitt and Congressin April of 1997. After reviewing the Specia Trustee' s strategic
plan, Secretary Babbitt issued his own plan in July of 1998, which is known as the High Leve
Implementation Plan (“HLIP"). The HLIP conssted of twelve subprojects, with afocus on ensuring
the accuracy of data retained by Interior regarding the 11M trust fund and developing uniform policies

and procedures to guide trust management in the future.

Meanwhile, on June 10, 1996, the named plaintiffs commenced the present action againg the

! The companion memorandum opinion issued this date provides a more complete introduction
to the present phase of thislitigation. The following procedura introduction is intended only to discuss
the events rlevant to the issuance of relief to bring the Interior defendants into compliance with their
fiduciary dutiesto the beneficiaries of the [IM trugt, apart from their duty to account for past activities.

2 On March 1, 2000, Interior filed a Revised and Updated High Level Implementation Plan
with the Court. Since the Revised HLIP supplanted the origind, it will be designated “the HLIP” for
the remainder of this opinion.



Secretary of the Interior and other federd officias, aleging that the mismanagement of the I1M trust by
the Interior and Treasury departments congtituted a breach of their fiduciary dutiesto plaintiffs. On
May 5, 1998, the Court bifurcated this action into two distinct phases. Phase | of the litigation, so
known as the “fixing the sysem” phase, would focus on the reforms ingtigated by defendants to bring
the management of the IIM trust into compliance with their fiduciary obligations. This phaseis forward-
looking, in that it attempts to discern whether defendants have reformed the management of the [IM
trust in such away that will ensure that the United States will honor itsfiduciary obligations to the Indian
bendficiariesin the future. Phase 11, aso known as the “historical accounting phase,” would focus on
the performance of aforma accounting of the [IM trugt, asrequired by the 1994 Act. Thisphaseis
backward-looking, in that it attempts to discern whether and to what extent the United States has
honored its fiduciary obligations to the Indian beneficiaries from the inception of the trust until the
present date.

In 1999, the Court conducted a six-week bench tria addressing plaintiffs Phase | clams.
During thetrid, Interior introduced the HLIP into evidence in order to demondtrate that it was taking
depsto bring itsef into compliance with its fiduciary obligations to the [IM beneficiaries. On December
21, 1999, the Court issued a memorandum opinion containing detailed factud findings and conclusions

of law. Cobell v. Babhitt, 91 F. Supp.2d 1 (D.D.C. 1999) (“Cobell \*). The Court determined thet

defendants have the type of historical record of reca citrance that troubles the court. The court
is aware that defendants, especidly Interior, [have] made promises smilar to those relied upon
today each time that it has come up for review on the [IM trust. Indeed, these broken promises
are what necessitated the passage of the Trust Fund Management Reform Act. Promises made
in court, however, are different than the puffing to Congress that Interior has done over the past
few decades. The court can ensure that these promises are kept, and it has the contempt power
that will dlow it to do so when appropriate.



Despite defendants’ history, the court has decided to give defendants one last
opportunity to carry through on their promises. The HLIP, defendants most comprehensive
plan to eventudly bring themsalvesinto compliance with their duty to render an accurate
accounting, is asubgtantia step in theright direction, as even plaintiffs admit. Thistime, thereis
Substance to support defendants promises. The court fedlsthat it is therefore its congtitutional
duty to dlow defendants the opportunity to cure the breaches of trust declared in this
Memorandum Opinion. Given separation of powers concerns, the court will deny for the time
being plaintiffs request to appoint areceiver or Specia Master over the [IM trust. Should the
court find in the future upon proper mation by plaintiffs that defendants have been less than
truthful in their representations or that defendants' adherence to prompt remedia action turns
out to have been feigned, then the court may well decide to exercise its authority to ensure that
its orders are carried out.

Id. at 54.

On September 17, 2002, following a twenty-nine day bench trid, this Court issued a
memorandum opinion finding Interior Secretary Gale Norton and Assstant Interior Secretary of Indian
AffairsNed McCaeb to bein civil contempt of court, in their officid capacities, with respect to five
soecifications.® The opinion aso explained the necessity for considering further injunctive rlief beyond
that imposed in the Court’s December 21, 1999 opinion:

Itis. .. gpparent to the Court that the defendants are no closer today to discharging
ther fiduciary responghilities properly than they were during the Phase | trid back in the
summer of 1999. At the conclusion of that trid, after the plaintiffs proved that the defendants
werein breach of the fiduciary duties that they owe to the 300,000 individua Indian trust
beneficiaries, the plaintiffs requested that this Court put the [IM trust under court supervision.
The Court declined to grant such relief at that time because it felt that it wasits condtitutiona
duty to alow the defendants to correct the breaches declared by the Court and those found in
the 1994 Act. Thus, by declaring the trust duties of the defendants and remanding the matter
back to the agency, the Court granted the least intrusive form of relief that it could fashion.

In light of the current posture of this case, it is now obvious that this

relief was and isinsufficient. The reca citrance exhibited by the Department of Interior in

3 On July 18, 2003, the D.C. Circuit vacated the order of this Court finding defendants Norton
and McCdeb to bein civil contempt of court, and directing these defendants to bear the cost of the
expenses and feesincurred by plaintiffsin litigating the second contempt trid. Cobell v. Norton, 334
F.3d 1128, 1150 (D.C. Cir. 2003) (“Cabell V1I1").
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complying with the orders of this Court is only surpassed by the incompetence that the

agency has shown in adminigtering the [IM trust. Accordingly, the Court concludes that
whileitsfactud findings and legd condusonsin the Phase | trid ruling were correct (and will
therefore not be disturbed), the rdlief granted by the Court at that time is no longer adequate.
Conggtent with this conclusion, the Court has determined that it must now consider granting
further injunctive rdief with respect to the fixing the system

portion of the case and the historical accounting project. The Court’s conclusionin

thisregard isin full accord with the principle that courts should exercise the least possible
power adequate to the end proposed. The reason isthat thereis an equaly established axiom
that when the least intrusive measures fal to rectify the problems, more intrusive measures are
judtifigble. Moreover, the D.C. Circuit even explicitly stated that “while th[is] court should (and
did) remand to the agency for the proper discharge of its obligations, the court should not
abdicate its responghbility to ensure that its ingtructions are followed. Thiswould seem
particularly appropriate where, as here, there isarecord of agency recdcitrance and resistance
to the fulfillment of itslegd duties” At thisjuncture, it is crystd clear that more than a
declaratory judgment is necessary to ensure that the defendants discharge their fiduciary
obligations properly.

Cabell v. Norton, 226 F. Supp.2d 1, 147-48 (“Cabdll VII™) (internd citations and quotation marks

omitted).

In light of its conclusion to congder further injunctive relief, the Court scheduled further
proceedings to determine whether such additiond rdlief was warranted and, if so, to determine the
nature and extent of such relief. Because the Court had aready conducted a Phase | trial, and because
the time was not ripe to conduct a hearing on Phase |1 of the litigation, the Court designated these
proceedings “the Phase 1.5 Trid,” in order to stress their nature as an interim stage of thislitigation. It
explained that thistrid would *encompass additiona remedies with respect to the fixing the system
portion of this case and gpproving an approach to conducting a historical accounting of the [IM trust
accounts.” Id. a 162. Specificaly, the Court explained that it planned to enter a structurd injunction in
thiscase. Id. at 147 n.154.

The Court directed the Interior defendants to submit two plans to the Court: (1) a plan for



conducting a historical accounting of the I1M trust accounts, and (2) a plan for bringing themsalvesinto
compliance with the fiduciary obligations owed to the [IM trust beneficiaries. It stressed that these
plans should “describe, in detall, the standards by which they intend to administer the [1M trust
accounts, and how their proposed actions would bring them into compliance with those standards.” Id.
at 148-49. The Court aso granted the Treasury Department and plaintiffs leave to file any plan or
plans of their own regarding these matters.

On January 6, 2003, the Interior defendants and plaintiffs each submitted two plansto this
Court. Interior's Plan for bringing itsdlf into compliance with its fiduciary obligationsto the [IM
beneficiaries was entitled “ Department of the Interior Fiduciary Obligations Compliance Plan” (Defs’
Ex. 1). Theplantiffs dternative plan was entitled “Paintiffs Compliance Action Plan Together with
Applicable Trust Standards’ (PIs” Ex. 51).

Interior submitted an additional Plan on March 28, 2003 entitled “ Department of the Interior
Comprehensive Trust Management Plan” (“the Comprehensive Plan”) (Defs.” Ex. 27).* Asexplained
by Specid Trustee Ross Swimmer during the Phase 1.5 trid, the Comprehensive Plan is intended to
replace the HLIP as Interior’s comprehensive plan for bringing its management of both the [IM trust
and Triba trugsinto compliance with its fiduciary obligations to the beneficiaries of those trugts:

Q. Now did going to [the Comprehensive Plan] in effect mean starting al over again from
square one?

A. Oh, not a dl. Infact you will find in the plan the — dl of the things that are described
inthe HLIP are in the business processes or incorporated into the goals and objectives.
Obvioudy what was accomplished at that time in the HLIP dso carries through to this

4 The Comprehensive Plan is available online a http://Amww.doi.gov/indiantrust/pdf/
doi_trust_ management_plan.pdf.



plan and to the implementation of it. . . .

THE COURT: Does this replace the HLIP then?

THE WITNESS: It redlly does. It incorporates those itemsin the HLIP into this plan,
Y our Honor.

THE COURT: And what does the January 6th plan do?

THE WITNESS. Wheat the January 6th plan essentialy doesisto pull out of the
Comprehensive Plan the portion of that plan that deals with funds, with
just the funds accounting — the collection of the funds, the investmert,
dishursement of the funds. The Comprehensive Plan includes not only,
for instance, the 11M account business but also tribal trust accounts that
we have to manage.

Tr., Day 36, PM session (June 25, 2003) at 31:23 - 32:19. At the Court’s request, Specia Trustee
Swimmer demonstrated for the Court the portions of the Comprehensive Plan that corresponded to the
twelve subprojects of the HLIP. See Defs.” Ex. 316.

When asked why the Comprehensive Plan had not been filed on January 6, 2003, Specid
Trustee Swimmer explained: “We were well dong on the Comprehengive Trust Management Plan
when we were asked by the court to file afiduciary compliance plan. We more or less broke off from
the Comprehensve Trust Management Plan to complete that portion of the work that would dedl with
the trust funds, which iswhat we felt our responsibility to report to the court on how we would bring
our trust fund management into compliance. ” Tr., Day 25, PM sesson (June 25, 2003) at 48:12-19.
Once again, Interior did not follow the Court’singtructions. The Court’s order of September 17, 2002
included the following provison:

It isfurther ORDERED that the Interior defendants shal file with the Court and serve upon

plaintiffs a plan for bringing themselves into compliance with the fiduciary obligations thet they
oweto the lIM beneficiaries. As part of this plan, defendants shall describe, in detall, the



standards by which they intend to administer the 11M trust accounts, and how their proposed
actions would bring them into compliance with those sandards. This plan should befiled and
served upon completion but no later than January 6, 2003.
Cobdll VII, 226 F. Supp.2d at 162. Interior was thus ordered to submit aplan “for bringing
themsalves into compliance with the fiduciary obligations that they owe to the IIM beneficiaries” The
order was not rediricted to the submission of aplan for Interior to bring itself into compliance with the
fiduciary obligations owed to the [IM beneficiaries merdly with respect to the fundsin the IIM trust or
the accountsin the I1M trust, as opposed to the assets of the [IM trust. Instead, the Court directed
Interior to submit aplan to bring itsdf into compliance with the fiduciary obligationsit owes, asthe
trustee-del egate of the United States, to the beneficiaries of the [IM trust. Indeed, the Court
specifically noted that a description of the stlandards by which Interior intended to administer the [1M
accounts, and of how its proposed actions would bring itsalf into compliance with those standards was
merdly a“part of thisplan,” not the plan itself. If Interior consdered the order to be unclear or
ambiguous, it should have sought clarification from the Court. Insteed, in an arrogant and
contemptuous manner, Interior improperly misconstrued the Court’ s order of September 17, 2002.
Neverthdess, the issue has been effectively mooted by Interior’ s subsequent filing of the
Comprehensive Plan, which purportsto be a plan for Interior to bring itsdf into compliance with dl of
the fiduciary obligations it owes to the beneficiaries of the IIM trust. Accordingly, the Court will trest
the Comprehensive Plan as Interior’ s plan to bring itsdf into compliance with its fiduciary obligations to

the IIM beneficiaries®

> As noted above, portions of the Comprehensive Plan deal with issues relating to Tribal trusts,
as opposed to the [IM trugt. It should thus be understood that, in the remainder of the opinion, the
Court’ s reference to “the Comprehensive Plan” should be understood as areference to the
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On March 3, 2003, the Court granted leave for the Nationa Congress of American Indians
(“NCAI") to file an amicus curiae brief with this Court. The NCAI, which represents the interests of
over 250 American Indian tribes and Alaska Native villages, filed its brief the same day.®

The Phase 1.5 Trid began on May 1, 2003 and ended on July 8, 2003. The Court heard
forty-four days of testimony and received over 500 exhibits into evidence from both parties. Proposed
findings of fact and conclusions of law were submitted by both parties on August 4, 2003. On August
27, 2003, the Court granted leave for NCAI to file a second amicus brief with this Court, which was
filed the same day. Interior filed abrief in response to the second amicus brief on September 8, 2003.

The Court hasweighed dl of the evidence presented and fully reviewed the arguments
presented by the parties. After andyzing the Plans submitted by the parties and the amici curiae briefs

submitted by NCAM, the Court hereby enters these findings of fact and conclusions of law.

[I. INTERIOR’'SCOMPREHENSIVE PLAN
A. Introduction
Interior’ s Comprehensive Plan is divided into seven chapters: Introduction, Strategic Direction,
Business Objectives and Business Profile, Organizationa Redlignment, Transformation Activities, Trust

Reengineering, and Concluson. The Court will examine each of these chapters separately.

Comprehengve Plan, minus any provisons dedling soldy with tribd trust issues, and not with 1IM trust
iSSUes.

® Interior filed a brief in response on March 14, 2003. The Court aso granted leave to the
InterTriba Monitoring Association for Indian Trust Funds to file an amicus brief in this case regarding
the gppointment of areceiver on October 18, 2002.
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Theintroductory chapter notes that Interior is“committed to implementing the actions

described in this Comprehensive Trust Management Plan” Interior’s Comprehensive Plan at 1-1. It
provides a brief overview of the history of the IIM trust. It notesthat in 1975, Congress passed the

Indian SAf-Determination and Assstance Act of 1975, Public Law 93-638, codified as amended at 25

U.S.C. 88 450-458bbb-2 (“ Self-Determination Act”). The Self-Determination Act directed the federd
government to ensure “maximum Indian participation in the direction, planning, conduct, and
adminigration of educationa aswell as other federd programs and services to Indian communities so
as to render such programs and services more responsive to the needs and desires of those
communities.” Interior’'s Comprehensve Plan a 1-5. Interior also notes that Congress subsequently
enacted additiond laws affording Tribes an even greater degree of autonomy in the management of

Triba trust assets and federa funds spent on behaf of the Tribes.

B. Strategic Direction

The second chapter of Interior’s Comprehensive Plan is described as presenting a* strategic
direction and gods for Indian trust management. . . emphasiz[ing] achievement of results and sef[ting]
the drategy for achieving improvementsin comprehensive trust management.” 1d. at 1-2. It opens with
Interior’s misson statement for Indian trust management: “To perform our fiduciary trust respongbilities
to American Indian tribes, individua Indians, and Alaska Natives by incorporating a beneficiary focus
and beneficiary participation while providing effective, competent stewardship and management of trust
assets” 1d. at 2-2. After ligting thirteen principles of guidance for discharging Interior’ s trust

responghilities, the Plan ligs Sx “ drategic gods’:

11



1 Beneficiary services that are trusted, accurate, and responsive

2. Triba salf-governance and sdf-determination that increase participation in
managing asats

3. Ownership information thet is accurate, timely, and reliable

4, Land and naturd resources management that maximizes return while
meeting beneficiary desires.

5. Trugt fund assets management that meets fiduciary standards

6. Adminigtrative sarvices that

A. enable and empower the organization and workforce to be an effective
fiduciary trustee, and

B. provide modern, appropriate systems and tools to manage the fiduciary
trust.

1d. at 2-6 (footnotes omitted).

C. Business Objectives and Business Profile

The third chapter of Interior’s Plan “examines trust management asabusiness” 1d. at 1-2. It
begins by liging twenty-six “business objectives’ intended to achieve the strategic gods identified in the
previous chapter. The Plan then “ summarizes the business profile, identifies the business lines, and lays
the foundation for the new mode of operations as defined by the business environment model and the
service delivery modd.” Id. at 3-1.

The Plan’s “business profile’ condgts of alist of “key stakeholders involved in producing trust
management sarvices” |d. at 3-12. In atable reproduced below, the Plan “further defines the future

relationship of each stakeholder to trust management”:
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Stakeholder

Role as identified in the business environment model

Trustee: Congress’

Congress enacts statutes and provides funding. Through the 1994
Reform Act, it established standards for trust management. It receives
periodic reports on the implementation of trust management programs.

Trustee Designate:
Office of the
Secretary

The Secretary provides overall trust direction and principles. The Secretary
receives status updates on reform efforts and reports on implementation
of programs.

Beneficiaries

Beneficiaries request fiduciary trust services and receive fiduciary
trust representation, advice and counsel, information, and payments.
They provide lease approvals and information, such as address
changes, ownership changes, and family updates.

Custodians

Custodians are financial institutions that settle trades, collect income,
and hold securities.

Department of
the Treasury

Treasury provides financial services. Lease revenues are submitted
to Treasury through various DOI agencies, including MMS, BIA, OST,
and tribes under compact and contract.

Lessees Lessees lease Indian lands. BIA executes and manages the leases.
OST accounts for, invests, and disburses income from leases. Funds
are held in Treasury.
Office of the Office of the Solicitor provides legal counsel to DOI agencies and participates
Solicitor in probate for members of the Five Civilized Tribes.
Office of the OST provides financial management and disbursement, beneficiary
Special Trustee for trust services, and representation for individual Indians and Indian
American tribes. OST oversees DOI performance of trust management.

Indians (OST)

Bureau of BIA provides stewardship and management of land and natural resources

Indian Affairs for individual Indians and Indian tribes. BIA handles small,

(BIA) noncomplex probate cases internally. BIA also maintains land title
ownership information.

Minerals MMS collects and verifies mineral lease revenue and performs mineral

Management compliance audits. It deposits revenue with the Federal Reserve

Service (MMS)

Bank and posts the data with Treasury, notifies OST for investment
purposes, and provides lease-level data to BIA to convert to individual
and/or tribal ownership information and ultimate disbursement to
beneficiaries.

Bureau of Land
Management
(BLM)

BLM conducts and submits mineral appraisals, leasing compliance,
and contracts for cadastral surveys to BIA as required by law.

" As explained below, the United States, not Congress, is the trustee of the [IM trust.
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Surface Mining
(OsM)

Office of Complex probate cases go to OHA for an order determining heirs and
Hearings and distribution. When a decision is final, estate distribution involving
Appeals (OHA) ownership information is forwarded to BIA.

Office of OSM directly regulates all coal mining and reclamation operations on

Indian lands under the Indian Land Program Regulations. As the
regulatory authority, OSM reviews and approves mining permits and
conducts inspection and enforcement activities on Indian lands.

State
Counties
Cities
Taxpayers

State, counties, and cities review and comment on trust land acquisition.
Trust land within their jurisdictions impacts them through
changes to the tax base and law enforcement jurisdiction.

Individual and
tribal Indian
associations
and interest
groups

The associations and interest groups provide insight to Indian requirements,
needs, and expectations. DOI maintains public relations

with associations, interest groups, and lobbyists to foster communication
with the beneficiaries.

Id. at 3-17 to 3-18 (footnote added). The Plan next identifies three “distinct businesslines,” each

representing “adistinct group of products or services for comprehensive trust management and

encompasying] related processes, products, and services within its scope,” and consisting of “common

busi ness processes focused on a particular activity.” Id. at 3-18. The three business lines are defined

asfollows

Beneficiary trust representation. Representing the beneficiariesin al mattersreated to
the trust, which requires independent representation on behaf of the beneficiaries.

Trud finanda management. Managing the receipt, investment, and disbursement of
funds generated by Indian assats, aswell as record keeping and reporting on fiduciary
trust management activities and accounts.

Stewardship and management of land and natural resources. Managing the land and
natural resource assets of the trust.

Id. After describing the products and services provided through each business line, the Plan next

provides a“future service ddivery modd.” This mode “identifies the new mode of comprehensive trust
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management business operations,” and describes the respective roles of the Office of the Specia
Trustee (OST) and the Bureau of Indian Affairsin such operations. 1d. at 3-22.

Section 3.6 of the Plan is entitled “ Fiduciary Obligations and Requirements.” The Plan assarts
that “Interior has examined the requirements gpplicable to adminigration of the Individua Indian
Monies (IIM) accounts. The primary accounting requirements that Interior must meet is st by the
1994 Act. The Act specifically describes the accounting duties owed by DOI to tribes and individua
Indians” 1d. at 3-27. After listing the relevant portions of the 1994 Act, the Plan states that

the 1994 Act requires that certain systems or programs be implemented to achieve the 1994

Act's standards for beneficiary service. It usesterms such as“adequate’” and “timely,” but the

Act generdly does not specify the manner in which Interior must Structure or operate its

accounting programs. Ingtead, Interior must exercise its best judgment in determining which of

myriad ways to operate an accounting program that effectively fulfills the statutory obligations.
Id. a 3-28. In subsection 3.6.2, which is entitled “Fiduciary Trust Management Requirements,” the
Pan explansthat

Interior looks to a number of sources as guidance to inform its judgment and assessits

performance in meeting the 1994 Act’ s requirements. gpplicable federa statutes, Interior

regulations, the Departmental Manud, [Office of Management and Budget] circulars,

Department of the Treasury guidelines, generally accepted accounting and auditing standards,

itsemployees and consultants experience and expertise, aswell as other sources of relevant
fiduciary practices.

Id. The Plan then provides a three-page table listing “ some of [the] requirements that may contain
provisons affecting the trust management businesslines” 1d. The reader is then directed to Appendix
C of the Plan, which groups the various requirements listed in the table under the business line that they

potentially affect.

15



D. Organizationd Redlignment

The fourth chapter of the Plan “ presents the organizationa redesign needed to support the new
sarvice ddivery modd.” Id. at 1-3. This chapter sets forth a proposed reorganization of Interior that is
described as “vitd to [Interior’ s| multifaceted approach to trust reform.” 1d. at 4-2. The Plan
represents that the result of this reorganization will be to * enhance benefits to trust

beneficiaries in the following ways':

. Dedicating personnd to provide consolidated beneficiary services
. Increasing the emphasis on triba contracting and compacting
. Maintaining staff and conserving monetary resources within BIA and OST
. Improving organizationd accountability
. Elevating the profile of Indian economic development
. Grouping organizationd functions more efficiently.
Id. at 4-2 to 4-3.

The decison to reorganize was gpparently prompted by the recommendations of a* Joint
DOI/Triba Leaders Task Force” in December of 2002. Thistask force

ultimately agreed to recommend that Congress establish the position of Undersecretary for
Indian Affairs, appointed by the President, confirmed by the Senate, and reporting directly to
the Secretary. The Undersecretary would have direct-line authority over al aspects of Indian
affarswithin DOI. This authority would include coordination of trust reform efforts across the
relevant agencies and programs within DOI to ensure these functions are performed in a
manner condstent with its trust respongbility. The Office of the Specid Trustee for American
Indians would be phased out.

The task force dso agreed that the Office of Sdlf-Governance and Sdlf-Determination
should report directly to the new Undersecretary for Indian Affairs. This arrangement would
enhance the ability of tribesinterested in moving toward more compacting and contracting to
directly provide the services due to Indian beneficiaries. Similarly, the task force agreed that
any authorizing legidation would aso include the creetion of a Director of Trust Accountaility,
reporting directly to the Undersecretary, who would have day-to-day responsibility for
overseeing the trust programs of DOI.

Members of the task force also recommended arestructuring of BIA.

16



Id. at 4-3. The remainder of the chapter describes the proposed reorganization in greater detail. The
primary focus of the reorganization is upon “four primary offices within [Interior that] are criticd to
reforming comprehensive trust management,” the Office of the Assstant Secretary of Indian Affairs; the
Office of the Assstant Secretary of Land and Minerds Management; the Office of the Assstant
Secretary for Policy, Management and Budget; and the Office of the Specid Trustee. 1d. at 4-5. The
reeder is aso directed to Appendix D, which provides atable identifying the key rolesand

responghilities of bureaus and offices within Interior following the proposed reorganization.

E Trandormation Activities

The fifth chapter “ describes the transformation activities required to achieve comprehensve
trust management as defined in the previous chapters” 1d. a 5-1. Specifically, it lisss Sx “maor
project components’ under which each of the individua activities may be grouped, provides a“project
schedule” and lists eight “mgjor risks’ anticipated to arise during the implementation process.

The six project components are (1) project planning and management, (2) change/risk
management, (3) creetion of avison and drategic plan, (4) organizationa development and
redignment, (5) trust reengineering, and (6) establishment of a performance management program. 1d.
a 5210 5-3. Each of these sx components are defined, and individual tasks are listed asfaling within
the purview of each component. The fifth component, trust reengineering, is described & gregter length
in the Plan’s sixth chapter, discussed infra

The Plan provides a“project schedule” for each of the tasks faling under the purview of the Six

components. However, this schedule contains no deadlines; insteed, it Smply describes the status of
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various tasks as elther “completed,” “on-going,” or “in-process.” Moreover, approximately half of the

enumerated tasks are not accompanied by one of these three status designations.

Finally, the chapter lists eight mgjor risks expected to be encountered during the implementation

process of the “modernization plan”:

1.

abkonN

The dtrategic and business directors for [comprehensive trust management, or “CTM”]
lack sufficient definition and clarity to create the understanding and acceptance of the
modernization project.

Beneficiaries do not accept the DOI modernization plan.

Various mgor stakeholders disagree on the CTM mission and implied boundaries.
Sufficient resources are not available to complete the modernization effort.
Organizationd revisons do not effectively aign with the service ddivery modd or
support achievement of the business objectives, limiting the degree to which service
delivery can be improved.

Reengineering efforts do not generate the degree of improvement nor integration
needed.

Information systems do not support the process improvements or the data and record
accuracy needed.

Desired BIA culturd shift does not occur, hampering efforts to complete the
modernizetion.

Id. a 5-13to 5-14. A tableidentifies the potential impact and likelihood of occurrence of each of

these eight risks as “low,” “medium,” or “high.” The table aso provides a paragraph-length “mitigation

drategy” and “project action” for coping with each of the eight identified risks.

F.

Trust Reenginesring

The Plan’ s sixth chapter describes in further detail one of the Sx mgor project components

identified in the previous chapter: trust reengineering. The chapter describes the creation of two models

for trust management: the “As-IsModd” and the “To-Be Modd.”

The AsIsModd is amassve document that was filed with the Court on May 1, 2003. The
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Plan describes the purpose of the As-Is Mode as “establish[ing] a comprehensive understanding of
how trust operations are conducted currently.” Id. at 6-3. The AsIsModd identifies and analyzes
“eight core processes’ of trust management: (1) Probate, (2) Title Services, Acquisition & Disposd, (3)
Beneficiary Services, (4) Appraisd, (5) Surface Asset Management, (6) Subsurface Asset
Management, (7) Accounting Management, and (8) Cadastral Survey Services. See AsIs Trust
BusinessMode Report at ii-v. The Plan Satesthat the AsIs Modd is the result of ayearlong effort
beginning in February 2002 and ending in February 2003. Interior's Comprehensive Plan at 6-3.
Unlike the As-IsMode, which is intended to describe how trust management is currently
conducted, the stated purpose of the To-Be Mode isto provide a comprehensive statement of the
manner in which trust management will be conducted after Interior’s proposed internd changes. As
described by the Plan, the To-Be Model represents *the new integrated transformational design for
trust management within DOI. The To-Be modd will not only encompass reengineering and designing
new Trust business processes; it will aso include coordinated improvements and requirementsin
supporting systems, organizations, training, and personnd requirements, combined with an internal and
external communication plan.” 1d. During the Phase 1.5 tria, Specia Trustee Swimmer provided an
gpproximate timeline for implementation of the To-Be Modd:
Q. Now what is the expected time frame for the implementation of these plans?
A. We are expecting to have the “to-be” mode for dl of the processes completed around
March or April of ‘04. . ..
We will then begin to introduce those. We will actualy begin introducing some
of thismuch earlier, but as far as the basic model is concerned, we will sart
implementing that at each agency, what we call the pilot agencies that we actualy sart

with thisyear in introducing the trust officer.
We will introduce the models there, and then bring each agency up, literdly one
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a atime, until they are— everything is current, everything isworking the way thet it
should, and then expand it out to the other agencies. And by the time that we have
implemented the model, we are looking a probably the end of ‘04, the beginning of
‘05.

Tr., Day 36, PM session (June 25, 2003) at 47:11- 14, 47:17 - 48:38

8 Cf. Swimmer’ s testimony during cross-examination:

Q.

And when will the to-be plan be completed?

The contract with EDS is scheduled to be completed in early 2004 — | think it may be
March — following the model and the mode s for the eight different business processes
that would come out of that. During that period of time, from now until then, asthose
models, business models come out, there is a comparison with the as-is, and then the
models are refined to take into consideration those areas that have to have modification
because of local anomdlies.

So the to-be modd should be available to us for the eight business processes
sometime before mid-2004. They will be incorporated asthey come out. . . .

So it’san ongoing project. Thereisnot a— | cannot give you a completion
date. | can say that the modeling will be done, we still start implementing those model
practices. Oncethey are established, we have to develop the — write the policies,
procedures, may have some regulatory changes, and, you know, hopefully the process
then continues through * 04 and we have dl of the agencies converted and using the new
processes within that year.

So you expect that once the to-be process is established, you will implement it within a
year' stime?

| would say that’s ambitious, but it's possble.

And when are— for what fiscdl year are you asking for gppropriations for the actua
implementation of the to-be plan?

For the actua implementation of to-be, | believe we have money in the request for the
‘04 budget, and would anticipate seeing money in there for the ‘05 budget. Now,
there sactudly — well, we're actualy spending money now, so there's obvioudy
money in the ‘03 budget.

But that’ s for the to-be planning, correct?
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Swimmer dso testified that the completed To-Be Mode would include deadlines for
“milestones’ to be achieved in the implementation of the To-Be Modd!:

THE WITNESS. Y our Honor, | hope— | hope that this[To-Be] plan that has been put
together . . . asyou can see from these eight business processes, pretty
well incorporates the items of the HLIP, [but] it dso givesusa
complete road map to the future, and it would be adaptable, hopefully
again, to any new secretary that comesin.

It will have indluded with it mile stones, benchmarks, you know,
and apathway, aroad map, if you will, towards success, and that, |
think, iswhat is needed.

THE COURT: When do those come?

THE WITNESS. Those will be developed — they are being developed right now, in fact,
and they will be more fully developed as we get to the “to-be” process,
because each one of these processes that gets changed carries with it
the respongbility for the managersto give usthetimelines and the
respons ble parties to implement, and the work that has to be done to
get there.

THE COURT: So by the end of this adminigtration they will be ready?

THE WITNESS: They will be accountable. | believe they will be accountable, and |
bdieveit will be before the end of the administration.

Tr., Day 36, PM session (June 25, 2003) at 39:2-24.

G. Conclusion
The final chapter of the Plan provides a one-page synopsis of the Plan’'sgods. It dso states

that the implementation of the Plan will take approximately fourteen months after the To-Be Modd is

A. Right. Yes You sad for theimplementation. 1t would be ‘04 and *05.

Tr., Day 38, AM session (June 27, 2003) at 80:8-19, 81:1-22.
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completed. Interior's Comprehensive Plan at 7-3. After the Plan isimplemented, “the reengineered
processes will take effect and the gpplicable technology, policies and procedures, guidelines and
handbooks will be developed. At that time it may become reasonable to forecast a date for the
termination of the Office of the Specid Trusee” |Id.

Before determining whether to adopt Interior’s Comprehensive Plan, the Court will andyze

both plaintiffs responses and the critique of the Plan contained in NCAI's amici briefs®

[1l. PLAINTIFFS RESPONSE
A. Maintiffs Oppostion Brief
On January 31, 2003, plaintiffs submitted a brief in opposition to Interior’ s January 6, 2003
Compliance Plan. Plaintiffs first observed that Interior’ s Plan purported only to state how Interior

intended to bring itsalf into compliance “with certain fiduciary obligations’ to the [IM beneficiaries. PIs’

Opp. to the “Fiduciary Obligations Compliance Plan” of Interior Secretary Gale Norton and Acting
Assstant Secretary Aureen [sic] Martin at 2-3 (“PIs” Opp. Br.”). As noted above, however, this
problem has been effectively remedied by the subsequent filing of Interior' s Comprehensive Plan, which
purportsto be aplan for Interior to bring itsaf into compliance with dl of the fiduciary obligationsiit
owes to the beneficiaries of the [IM trust.

Paintiffs aso observe that “[nJowherein [Interior’ s Plan are common law standards and duties

° It should be noted that both plaintiffs responses and the first NCAI amicus brief were filed
prior to the issuance of Interior’s Comprehensive Plan. Therefore, the critique contained in both
plantiffs responses and in the amicus brief is of the January 6, 2003 Plan submitted by Interior, not the
Comprehendve Plan.

22



addressed.” |d. a 6. They note that this omission appears to run counter to the admonition of the D.C.
Circuit that “[c]ourts must infer that Congress intended to impose on trustees traditiond fiduciary duties
unless Congress has unequivocaly expressed an intent to the contrary. Much as the Supreme Court
has regularly turned to the Restatement and other authorities to congtrue trust responsihilities, it is

appropriate for the district court to consult smilar sources” Cobell v. Norton, 240 F.3d 1081, 1099

(D.C. Cir. 2001) (“Cabel V1) (internd citation and punctuation omitted).

B. Paintiffs Proposed Alternative Plan

As noted above, on September 17, 2002, this Court granted plaintiffs leave to file a plan of
their own to bring Interior into compliance with the fiduciary obligationsit owesto the [IM beneficiaries.
The plantiffs plan, filed on January 6, 2003, begins by identifying eight duties traditionaly imposed
upon trustees a common law. Plaintiffs Compliance Action Plan Together with Applicable Trust
Standards (“Plaintiffs Compliance Plan”) at 16-26. These are the duties of loyalty, administration,
impartiaity, prudent investment, control and protection of the trust property, keeping property separate
and maintaining adequiate records, enforcing and defending clams againg the trugt, and furnishing
information. Plaintiffs observe that the provisons of the 1994 Act are not inconsistent with these duties.
Id. at 26-29.

Additiondly, plaintiffs cite Secretarial Order No. 3215, which was issued by former Interior
Secretary Bruce Babbitt on April 28, 2000. Secretary Babbitt explained that the purpose of the order,
which is entitled “ Principles for the Discharge of the Secretary’s Trust Responsibility,” was

to provide guidance to the employees of the Department of the Interior who are responsible for
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carrying out the Secretary’ strust responsibility asit pertainsto Indian trust assets. Al
Departmentd regulations, policy satements, ingtructions, or manuas regarding the discharge of
the Secretary’ s trust respongbility shal be interpreted or developed using these trust principles.
In addition, these principles provide guidance to al persons who manage Indian trust assets.

U.S. Dep't of Interior, Office of the Sec'y, Order No. 3215 (April 28, 2000), available &
http:/dips.doi.gov/dipssec_ordershtml_orders/'3215.htm. While noting that the 1994 Act had
provided “[t]he most comprehensive and informative legidative statement of Secretaria dutiesin regard
to the trust responsibility of the United States,” the order nevertheless acknowledged:
As gtated in the Reform Act, thislist of dutiesis not exhaugtive. Therefore, to understand the
nature of the Department’ s duties, we must look to a variety of other sources for guidance.
Oneinternad Departmenta source of guidance is legd advice from the Salicitor’s Office. The
Solicitor’ s Office continues to provide the Department with guidance through forma and
informal legd advice regarding its trust responsibility. The most comprehensive document
available on this subject isaletter by Solicitor Krulitz dated November 21, 1978, andyzing the
federd government’s responsbility concerning Indian property interests. Thislegd guidance
from the Salicitor’ s Office informs our interpretation of the duties required by tregties, statutes,
and Executive orders.
Id. (quoted in Plaintiffs Compliance Plan at 29).1°
The November 21, 1978 Ietter referred to is addressed to Assistant Attorney General James
Moorman from Interior Solicitor Leo Krulitz. Solicitor Krulitz explained to the assstant attorney
generd that the purpose of the letter wasto “set forth . . . this Department’ s view of the legal
obligations of the United States, as defined by the courts, with respect to Indian property interests.”

Letter from Interior Solicitor Leo Krulitz to Assstant Attorney General James Moorman 1 (Nov. 21,

10 A manua used by the Office of the Special Trustee incorporates this paragraph from
Secretary Babbitt’s order in its entirety, with some minor stylistic modifications.  See Office of the
Specid Trustee for American Indians, Risk Management Handbook for Indian Trust Operations 6
(Jan. 5, 2001), available a http://mww.ost.doi.gov/riskmanagement.pdf. An gppendix quotes the order
initsentirety. Seeid. at 158-60.
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1978) (“Krulitz Letter”) (Pls’ Ex. 88). He then summarized hislega conclusons:

1.

Thereisalegdly enforcesble trust obligation owed by the United States Government to
American Indian tribes. This obligation originated in the course of dealings between the

government and the Indians and is reflected in the treaties, agreements, and Statutes
pertaining to Indians.

While Congress has broad authority over Indian affairs, its actions on behdf of Indians
are subject to Condtitutiond limitations (such as the Fifth Amendment), and must be
“tied rationaly” to the government’ strust obligation; however, in its exercise of other
powers, Congress may act contrary to the Indians' best interests.

The trust responsibility doctrine imposes fiduciary slandards on the conduct of the
executive. The government has fiduciary duties of care and loyalty, to make trust
property income productive, to enforce reasonable claims on behaf of Indians, and to
take affirmative action to preserve trust property.

Executive branch officias have discretion to determine the best meansto carry out their
responsibilities to the Indians, but only Congress has the power to set policy objectives
contrary to the best interests of the Indians.

These sandards operate to limit the discretion not only of the Secretary of the Interior
but dso of the Attorney Generd and other executive branch officias.

Id. at 2 (emphasis added). Notably, Solicitor Krulitz observed that “the decided cases strongly suggest

that the trust obligation of the United States exists apart from specific statutes, treaties or agreements.”

Id. at 9 (citing cases).

Paintiffs dso cite an April 3, 1996 memorandum from Associate Interior Solicitor Robert

Anderson to Specid Trustee Paul Homan regarding “Lega 1ssues Pertaining to DOI’'s Trust Fund

Management Respongbilities and OST Reform Efforts” Memorandum from Associete Interior

Solicitor Robert Anderson to Specid Trustee Paul Homan 1 (April 3, 1996) (“Anderson

Memorandum”) (PIs” Ex. 60). Anderson explained that his purpose in drafting the memorandum was

to respond to three questions that Specia Trustee Homan had directed to the Salicitor’ s Office.
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Homan'’sthird question was. “Please provide me with alist of the Secretary’ s trust responsibilitiesto
Indian tribes and individud Indians with cites to reevant statutes, regulations, rulings and any other
information that may be useful on this subject. In answering this please summarize what the [Office of
the Solicitor] consders the specific applicable fiduciary standard to bein each circumstance.” 1d. at 9
(internd citation omitted). Anderson began his response by observing:

It is unquestioned that the United States has a trust responsibility with respect to the
adminigration of Indian trust money and assets, and that this respongibility carries with it the
fiduciary duties attendant to atrust relationship. The Government’ s trust obligations arise
whenever the United States exercises sufficient control over, or management of trust property
or trust money of Indian tribes or individua Indians that the necessary dements of a common-
law trust are present: atrustee (the United States), a beneficiary (the tribe or individuad Indian),
and atrust corpus (timber, lands, funds, etc.).

1d. (citation omitted). Anderson continued:

The courts have aso gpplied common law standards to supplement the various statutes and
regulationsin defining the United States' fiduciary obligations, as stated by the Claims Court in
[Menominee Tribe of Indiansv. United States, 101 Ct. Cl. 10, 21 (1944)], the Secretary,
“under aduty to act in harmony with the Government’ s position as afiduciary,” was not limited
in his duty by the statutes under which he acted. The courts have also stated that where the
United States holds trust funds in the United States Treasury, the United States, in effect,
borrows those funds from the tribal or individua Indian trust beneficiary, imposing a“doubly
grict” fiduciary standard prohibiting the United States from profiting at the expense of the trust
beneficiaries”

Id. at 13 (citations omitted). Anderson then concluded:
Applying generd trust principlesin the context of the duties imposed by Satutes, tregties, and
regulations, the courts have held that the Government’ s trust obligations include the following
affirmative duties

. to exercise such care, diligence and skill in managing and dealing with the trust property
asaman of ordinary prudence would exercise in dedling with his own property.

. to administer trust resources solely in the interest of the beneficiary, so that any profits
gained through adminidration of the trust accrue to the beneficiary.
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. to avoid making expenditures from an account bearing a high rate of interest when
money is available for such expenditures from accounts bearing a lesser rate of interet,
and dso, to avoid repaying expenditures from an account bearing a high rate of interest
into an account bearing a lesser rate.

. to promptly place trust income into interest-bearing accounts.

. to maximize trust income by prudent investment. Thisincludes aduty to invest triba
fundsin equaly safe Government securities yieding arate of return higher than the
Treasury rate, as opposed to Ssmply depositing the fundsin the Treasury where they
earn the gatutorily-mandated four percent interest rate.

. to keep informed so that when a previoudy proper investment becomes improper,
perhaps because of the opportunity for better (and equaly safe) investment elsawhere,
funds can be reinvested.

. to make expenditures from trust funds only as authorized by law, and then, only for the

direct and exclusive benfit of the Indian or tribal owner.
Id. at 14 (citations omitted).

Paintiffs conclude their Plan by presenting alist of proposed measures for Interior to undertake
that (plaintiffs assart) would bring Interior into compliance with the duties plaintiffs have identified.
Chief among these measures is the “ gppoint[ment of a new and independent trust adminigiration
management soldy to adminigter the Individud Indian Trust.” Plantiffs Compliance Plan at 33.
Haintiffs enumerate alist of recommended personnd to servein their proposed management scheme,
and provide a description of recommended tasks to be undertaken by these new personnd in order to
bring Interior into compliance with its fiduciary dutiesto the IIIM beneficiaries.

Paintiffs recommendations overlap to some degree with the recommendation contained in the
amici briefs submitted by the National Congress of American Indians. Accordingly, before discussng

plantiffs recommendations, the Court will analyze the recommendations contained in those amici briefs.
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IV. THEINTERESTSOF THE AMERICAN INDIAN TRIBES

A. Introduction

The National Congress of American Indians (NCALI), established in 1944, is the oldest and
largest nationd organization of American Indian and Alaska Native triba governments, and includes
among its members most of the mgor tribes of the United States. Br. for Amicus Curiae Nationa
Congress of American Indians (*First Amicus Brief”) a 1, 3. InitsMarch 3, 2003 amicus brief, NCAI
explainsits reasons for proceeding as amicus curiae in the present case:

The Cobell case involves two parties— the federd government and a class of individua
Indians. Theindividua Indians have grievances with respect to how their money in [IM
accounts has been handled by the BIA. Indian tribes are not represented in this litigation, yet
are key paticipantsin and beneficiaries of the federd trust sysem. They have governmenta
authority on trust lands, a unique trust and treety relationship with the federa government, and a
primary management role over land and natura resources and other programs under federa
law. Our purposein thisbrief isto inform the Court of triba interests not represented by the
parties, and to ask the Court to avoid any unintended harm to these interests that may occur in
the process of fashioning remedies to ensure DOI compliance with its responsbilities to the
individua beneficiaries

Id. a 1-2 (emphagisin origind). The Court concludes that dthough NCAI is not a party to the present
litigetion, the Indian Tribes possess a subgantid interest in avoiding unintended harm that could arise
from the issuance of structura injunctive rief in the present case. AsNCAI points out:

In addition to trust money accounts, the triba interestsin trust land and natural resources. . .
are physicaly intermingled and recorded in the same title and ownership sysems asthe
individua interests. In fact, in many ingtances, tribes and individuas hold undivided property
interests in the same parcd of land. Sometimes individuas own the surface rights, and tribes
own the subsurface rights under the same parcel. Additiondly, tribal and individua resources
are often managed and leased in large units under the same leasing and contractua agreements.
In short, with respect to land and natural resources, triba governments have a keen financia
and management interest in the decisions of this Court that may affect the functioning of the
common Indian trust systems.
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Id. a 5. Itisroutine for trial courts to take into account the rights of third parties to a proceeding
beforeissuing injunctive rdlief. Indeed, one of the factors to be weighed in determining whether to issue
such relief is whether the injury to the plaintiff if the injunction is not granted outweighs the injury to

other interested parties who will be affected by the injunction. See Al-Fayed v. CIA, 254 F.3d 300,

303 (D.C. Cir. 2001); George Washington Univ. v. Didrict of Columbia, 148 F. Supp.2d 15, 17

(D.D.C. 2001). It has been well-observed that “[f]or a party in our lega system to be bound by a
judicia decree without ever having a chance to be heard is obvioudy an anomdy.” Douglas Laycock,

Consent Decrees Without Consent: The Rights of Nonconsenting Third Parties, 1987 U. CHi. L.F. 103,

153. Additiondly, one of the semind articles on indtitutiona reform litigetion notes:

Remediesin indtitutiond relief cases necessaxily affect the interests of persons who are neither
plaintiffs nor defendants, but who are related in some way to the defendant inditution. Since the
inditution functions through a complex interrdationship of individuas, modification of any
practice for the benefit of one deprived group cannot be accomplished without changing the
duties or benefits of various other groups. . . . The task of assuring adequate representation of
other affected parties. . . is committed largely to the initiative of the court.

Robert E. Buckholz, Jr., et d., Specid Project: The Remedia Processin Indtitutional Reform L.itigation,

78 CoLuM. L. Rev. 784 (1978) (footnote omitted). Therefore, the Court will andyze carefully the
assertions and recommendations contained in NCAI’s amicus brief.
NCAI explainsthat
[o]n November 15, 2002, NCAIl member tribes passed a resolution supporting the filing of an
amicus brief herein to present five fundamentd trust reform principlesto asss this Court in
fashioning rdlief that will not infringe upon triba sovereign authority or diminish the broad federa
trust responsibility to the tribes. Amicus NCAI respectfully calls upon the Court to alow the
plantiffs rdief conggent with the following five fundamenta trust reform principles:

@ that the Indian trust fund management be governed by clear and enforcesble
sandards, with an express right of compensation for trust mismanagement, and
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2

3

(4)

Q)

independent review of trust management activity;

that a primary trust responghility of the United States is to protect the governing
authority of Indian tribes, including the ability of tribesto regulate land use and
resource management within their own reservetions as wdl astheright to
manage trust assets and accounts through self-determination contracts and

compacts,

that reform of the United States' Indian trust fund management not reprogram
funds from vitally needed BIA services and not create new leveds of
bureaucracy that would impede the ddlivery of trust servicesto loca needs;

that trust reform provide for increased triba control over land and resources

adong with afederd system that provides oversght and technica assstancein
flexible arrangements driven by the unique circumstances of each reservation;
and,

that triba governments be intimately involved in developing new sysems and
policies for trust management, with consultation taking place in amanner that
ensures that tribal issues are actively addressed.

Id. a 6-7 (internd citation omitted). The Court will separately analyze each of these principles,

together with NCAI’ s recommended actions for compliance with each of them.

B. Clear and Enforceable Standards for Trust Management

The firg fundamentd trust reform principle identified by NCAI isthat “Indian trust fund

management be governed by clear and enforceable standards, with an express right of compensation

for trust mismanagement, and independent review of trust management activity.” Id. at 10. NCAI

explains the reasoning behind this principle:

Even though the courts have held that the United States fiduciary duty to tribal and individud
beneficiariesis subject to the most exacting fiduciary standards, the Government’s
mismanagement of trust funds and assats has suffered from substantia lack of proper
management and accountability. Establishing accountability lies at the heart of trust reform.
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Defining a comprehensive set of meaningful stlandards that can be used to hold the trustee
accountable and measure performance will be essentid for trust reform.

Id. & 11 (internd citations omitted). NCAI agrees with plaintiffs that the fiduciary duties of trustees

defined a common law govern the adminigtration of the 1M trust:
Edtablishing standards is not difficult, in principle, because there dready exists alarge body of
gatutory and court-made law defining the standards for performance of trust management and
accounting. Of course, in generd, fiduciary trust duties and applicable trust standards apply as
defined by the trust instrument and relevant statutory environment. But to the extent such duties
are not spdlled out or negated within the trust instrument or relevant statutes, the well-
established equitable principles of court-made trust law apply.

Id. (citations omitted). Interior, however, disagrees that these common-law standards govern the

adminigration of the [IM trust. Inasmuch asthis Court directed Interior to submit a plan to bring itself

into compliance with the fiduciary obligations it owes to the beneficiaries of the [IM trug, it will be

necessary first to determine the precise nature of those fiduciary obligations. Therefore, before

proceeding to examine NCAI’ s recommendations for actions to be adopted in accordance with its first

principle, the Court must address the applicability of common-law trust sandardsto the [IM trust.

1. Testimony of Professor Langbein
In support of its argument that the duties imposed upon trustees at common law do not gpply to
Interior, in its capacity as trustee-delegate of the I1M trugt, Interior presented the testimony of
Professor John Langbein of Yae Law School. Professor Langbein testified that the various
Regtatements of the law of trusts represent the culmination of
an effort on the part of the [R]estatement writers, the reporter, the advisors, and the members

of the [American Law Indtitute] who ddiberate and vote on it, to capture the background law
of trugt, most of which is default law in the sense that the particular trust instrument can dter it.
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Therefore, it isabody of law that applies in the absence of more particular direction from the
[settlor] in the trust ingtrument.

Tr., Day 19, PM session (June 2, 2003) at 41:7-15. He further observed that “there are alarge
number of important points of difference” between the [IM trust and a privatdy-run trust. Id. at 58:9-
10. Professor Langbein enumerated at least nine differences that the 1M trust has from a private trust,
including: Congressisthe sdttlor of the [1M trust and therefore, there is no ordinary trust ingtrument for
the IIM trust — rather, the trust terms are contained in satutes; a government agency serves asthe
trustee; the [1M trust is massvely underdiversified, in that the trust corpusisvirtualy dl red etate;
congressiond gppropriations fund the trust’ s adminigtration, rather than a fee charged to the trust
beneficiaries; the 11M trust has had exceptiona longevity; no outside regulatory agency regulates the
[IM trust; the trustee of the 1M trust may not resign; some assets of the trust may be directly managed
by 1M beneficiaries through “direct pay” agreements, and Indian Tribes administer certain aspects of
trust operation a thelocd level. Seeid. at 58:7 - 76:25.

Professor Langbein aso sated that, in his opinion, the terms of the “trust instrument” of the 1IM
trust were aso to be contained in gppropriations legidation:

Q. [When you say that the [IM trust terms are contained in statutes,] [w]hat statute] | are
you referring to?

A. Thereis a series of enactments of one or another of the — of this court’s opinions and
the Court of Apped s opinions, both trace these back quite some distance. [The]
Dawes Act and so forth, and then trace them forward. And, of course, most
prominently with respect to these accounting issuesincludes the ‘94 datute.

Q. Okay.

A. | would dso say, however, that it includes gppropriation legidation, or budget
legidation, which has the terms of dtering the terms of the trust. That isto say, if
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Congress passes a budget appropriation that gives you inadequate funds to carry out
something that Congress has earlier said you should carry out, that is the same thing as
if Congress says, we hereby amend the trust to order you not to carry out the earlier

duty.
So | treast — | treat funding decison[s] astrust terms when gpplied to a
governmentaly funded trustee.
Id. at 59:13 - 60:6.

Interior relies dmogt soldy on the testimony of Professor Langbein for its conclusion that the
traditional common-law trustee duties do not govern the adminigtration of the [IM trust. However, with
asingle exception, it is not Professor Langbein' s testimony that the Court finds fault with, but with the
idiosyncratic conclusions that Interior purports to have deduced from his testimony.

Firg, the Court agrees with Professor Langbein’s conclusion that the law of trusts, the most
authoritetive statement of which is contained in the Restatement of Trusts, Second and the third

Regtatement of the Law of Truds, congtitutes default law.'* However, the Restatement, Third makes

clear that this default law governs trusts created by statutes, where the statutes are silent:

g. Trudts created by statute. Some forms of trusts that are created by Statute,
especidly public retirement systems or pension funds, and sometimes public land trudts,
schoal land trugts, or trugts for benefit of native populations, are administered as express
trusts, the terms of which are either set forth in the Statute or are supplied by the default
rules of generd trust law.

Restatement, Third 8 4 cmt. g (emphasis added) (interna citation omitted). Moreover,

asthe D.C. Circuit recognized in Cobell VI, atrustee must satisfy a heavy burden to overcome the

11n 1957, the Restatement of Trusts, Second (“Restatement, Second”) was completed,
superseding The Restatement of the American Law of Trusts, which had been published in 1935. In
2003, the first two volumes of the third Restatement of the Law of Trudts (“Restatement, Third”) were
issued. At the time that this opinion was issued, the remaining volumes of the Restatement, Third had
not yet been published.
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goplication of that default law:

While the government’ s obligations are rooted in and outlined by the relevant statutes and
treaties, they are largely defined in traditiond equitable terms. Where Congress uses terms that
have accumulated settled meaning under ether equity or the common law, a court must infer,
unless the statute otherwise dictates, that Congress means to incorporate the established
meaning of these terms. Courts must infer that Congress intended to impose on trustees
traditiond fiduciary duties unless Congress has unequivocaly expressed an intent to the
contrary. Much as the Supreme Court has regularly turned to the Restaterent and other
authorities to construe trust responsibilities, it is appropriate for the digtrict court to consult
Smilar sources.

Cobell VI, 240 F.3d a 159 (emphasis added) (internd citations and punctuation omitted).'* In other
words, in order to overcome the inference that Congress intended to impose upon Interior, asthe
trustee-delegate of the United States, the traditiona fiduciary duties of atrustee as defined in the law of
trugts, Interior must demondirate that “ Congress has unequivocaly expressed an intent to the contrary.”

But Interior has not directed this Court to any unequivoca expression by Congress thet it did
not intend to impose upon the United States, as the trustee of the [IM trugt, the traditiond fiduciary
duties defined at common law. Indeed, on October 3, 1994, just as Congress was preparing to vote
on the 1994 Act, Congressman Mike Synar (D-Okla.), one of the principa proponents of the Act,
informed the full House:

It istime for Congress to take mattersinto its own hands, and to require by statute that
the Secretary and the Department do what needs to be done to fix these problems and meet the

Government’ s trust responsibilities to the account holders. . . .
Thereis an undergtanding thet, after [seven subcommittee hearings], we have been

12 Obvioudy, this holding by the D.C. Circuit supercedes the statement made by this Court in its
1999 opinion expressing doubt that “plaintiffs may smply caim that they are the beneficiaries of atrust
relationship with the United States and therefore invoke dl of the rights that a common law trust
entalls” Cobdl V, 91 F. Supp. 2d at 29. This Court had qudified its conclusonsin this regard by
noting that thisissue had “not been squarely addressed before by any court.” 1d. a 28. Clearly, it has
now been addressed and resolved by the D.C. Circuit.
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unable to get the responsiveness that we need out of the BIA to perform the basic fiduciary
respons bilities which we would expect out of any trustee. |If this was donein the Socid
Security system, my colleagues, we would have had awar.

140 CoNG. Rec. 24,244 (1994) (emphasis added). Congressman Synar thus expressly stated what
Congress had tacitly assumed: that what was expected from Interior in its administration of the [1M trust
was nothing less than the basic fiduciary responsibilities expected of any trustee. Additiondly, during an
oversght hearing on the bill that became the 1994 Act, Congressman Bill Richardson (D-N.M.), the
primary sponsor of the bill, declared:

Let us not forget that the United States as a trustee for the Indian nations has solemn fiduciary
duties. These dutiesinclude the duty of loyaty and the duty to make the corpus productive.

We should hold the Federd Government to the same standard as any other trustee.
This includes the principle that atrustee should subordinate its own interests to those of the
beneficiary. Hence, the status of these funds should be of paramount importance to the
Department of Interior, and the needs of the Indian nations with regard to these funds should
supersede other obligations the Department may have.

Hearing Before the Subcomm. on Native American Affairs of the Comm. on Natural Resources on

H.R. 1846 and 4833, 103d Cong. 2 (Aug. 11, 1994) (emphasis added).

The Court agrees that, in some respects, the [IM trugt differsfrom a private trust. From that
premise, however, it does not follow that *[b]ecause of these many differences, one cannot Smply graft
private standards onto the individua Indian trust.” Defs.” Proposed Findings of Fact and Conclusions
of Law at 223 (footnote omitted) (“Defs.” Prop. Findings and Conclusons’). The suggestion that the
Court is attempting to “graft” standards onto the 1M trust implies that traditiona common-law trustee
duties represent aforeign concept that the Court is attempting to gpply in an area where they do not
belong. But “[i]t iswell established that conduct of the Government as atrustee is measured by the

same standards applicable to private trustees.” Manchester Band of Pomo Indians v. United States,
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363 F. Supp. 1238, 1245 (N.D. Cd. 1973) (citation omitted). Moreover, it is not plaintiffs burden to
demondtrate that the traditiona common-law trustee duties apply to Interior; rather, as explained
above, it is Interior’ s burden to show that Congress has unequivocally expressed an intent to the
contrary. Additionaly, the fact that the IIM trust possesses some qudities that digtinguish it from a
typical private trust does not mean that trust law does not govern its operations. To argue thisis akin to
arguing that because a particular contract differsin some aspects from a“typical” contract, it is not
governed by contract law. Interior has directed the Court to no case law suggesting that atrust that is
massvely underdiversified, has had exceptiond longevity, is not regulated by an outside regulatory
agency or shareholders — or that possesses any of the ditinctive qualities identified by Professor
Langbein — thereby loses its satus as a“trust” and is no longer governed by trust law. But thisis
precisely what Interior isimplying when it dleges that because the [IM trust is different in Some aspects
from atypica commercid trug,, it is not governed by traditional common-law standards.

Moreover, Interior’s conclusons are serioudy undermined by the testimony of Richard
Fitzgerdld, Acting Director of the newly-formed Office of Trust Regulations, Policies and Procedures at
Interior:

THE COURT: From your experience, isthere areason why this trust should be treated
differently than any other trust in any bank?

THE WITNESS. No, Your Honor. | have dways believed that when the Congress said
it was atrust, it knew what it was talking about. 'Y ou know, words —
and | did athing when we were doing records one time about words
have got meaning and, you know, we know what atrustis. So | have
aways conddered that thiswas atraditiond trust for identifigble
beneficiaries. | have said that any number of times. The government
holdsidentifiable assets in trust for identifiable American citizens and
communities of American citizens. Now, the Congress does modify the
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trust in certain areas— the Navgo case isa case right on point, but the
Apache case is dso acaseright smack on point.

Soyes, | do bdieveitisatrust, and | do believe that the
principles that have been developed over 800 years are appropriate
sources for the trustee to consult as the trustee discharges those
responghilities.

Tr., Day 8, AM session (May 12, 2003) at 20:18 - 21:12.

Finaly, the Court must disagree with Professor Langbein’s assertion that “if Congress passesa
budget gppropriation that gives you inadequate funds to carry out something that Congress has earlier
said you should carry out, that is the same thing asif Congress says, we hereby amend the trust to
order you not to carry out the earlier duty.” First, Professor Langbein acknowledged that he was not

aware of any case law supporting such a proposition:

Q. Areyou aware of any case law that deals with that issue[i.e., the relevance of an
appropriations provison upon atrustee sfiduciary obligations to beneficiaries]?

A. I’m not aware of case law bearing on these matters.
Q. Okay.
A. | think in generd, the courts have stayed very far away from gppropriations,
interpretation questions.
* * * * * * * * * * *
THE COURT: Well, | take it, then, you're not aware of any court that has ever held

that an gppropriation like this could modify an underlying statute?

THE WITNESS. No, but again, | have never seen atrust whose terms are embodied in
gatute and whose financing must be extrinsc to thetrust. That’ sthe
agonishingly unique feature of thistrust. That’swhy we' re groping to
apply unusud categories over in the world of trust.

Tr., Day 20, AM session (June 3, 2002) at 79:18 - 23, 80:1-9. Professor Langbein’s remarks,
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however, miss the point. In the absence of controlling precedent that insufficient appropriations
legidation can modify the underlying substantive obligations owed by atrustee, the Court must conclude
that such legidation does not modify such obligations. In other words, the burden is on Interior to
prove that an insufficient gppropriations act will excuse or modify the discharge of atrustee's
obligations, not on plaintiffsto digproveit. Thisisin kegping with the D.C. Circuit’s holding that
“[clourts must infer that Congress intended to impose on trustees traditiond fiduciary duties unless
Congress has uneguivocdly expressed an intent to the contrary.”

Moreover, this Court has previoudy regjected Interior’ s arguments that alack of funding would

excuseitsfalure to comply with itsfiduciary duties. In Cobell V, this Court stated:

Interior constantly emphasizes that its success is dependent upon proper budgeting. This
argument, as discussed below, seems disingenuous given the lack of requests for proper funding
until the indtitution of this lawsuit. More importantly, however, clams of lack of

funding cannot be dlowed to legdly impair the United States' trustee-delegates exacting
fiduciary duties toward management of thistrust. As Chief Judge Arnold of the Court of
Appedsfor the Eighth Circuit has stated:

[T]he government may not avoid its trust duties on the grounds that the budget and
gaff of the Department of Interior are inadequate. This circumstance may well excuse
any delay on the part of individua employees of the [BIA]. But the United States may
not evade the law ssimply by failing to appropriate enough money to comply with it.

See Loudner v. United States, 108 F.3d 896, 903 n. 7 (8th Cir. 1997); see dso [Forest
Guardiansv. Babhitt, 174 F.3d 1178, 1188 & n. 14 (10th Cir. 1999)] (holding that it would
not accept defendant Babbitt' s argument regarding unreasonable delay due to budgetary
congraints in terms of breach of statutory duty but that, instead, “the agency defense of
unavailable resources must be reserved as a defense againgt contempt if an injunction issues’).
For these reasons, the court gives little weight to Interior’s

budgetary-congraints justification.

Cobdl V, 91 F. Supp.2d at 48. This conclusion is consstent with the foremost treatise on the law of
trusts, which providesthat “[t]he trustee, having accepted [its appointment as trusteg], is not relieved of

liability merely because by the terms of the trust he is to receive no compensation. His duty to
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adminigter the trust is not a contractua duty, and it isimmeateria that he recelves no consderation for his
undertaking to adminigter thetrust.” 2A AusTIN W. ScoTT & WILLIAM F. FRATCHER, THE LAwW OF

TrRuUSTS 8§ 169, at 311 (4th ed. 1987) (“Scott on Trudts’); cf. Caswel v. Cdifano, 435 F. Supp. 127,

135 (D. Me. 1977) (“Moreover, defendant’s claim of inadequate resources does not justify violation of
afedera gatute.”) (citing cases). Therefore, dthough the defense of unreasonable resources might be
available as a defense in a contempt proceeding, it does not relieve atrustee of ligbility for itsfalure to
adminigter the trust.

The Supreme Court has aso reected the assertion that appropriations measures may be read
asimplicitly repeding previous law:

The doctrine disfavoring repeds by implication applies with full vigor when the subsequent
legidation isan gppropriations measure. Thisis perhaps an understatement since it would be
more accurate to say that the policy applies with even greater force when the clamed reped
rests solely on an Appropriations Act. We recognize that both substantive enactments and
gppropriations messures are “ Acts of Congress,” but the latter have the limited and specific
purpose of providing funds for authorized programs. When voting on appropriations measures,
legidators are entitled to operate under the assumption that the funds will be devoted to
purposes which are lawful and not for any purpose forbidden. Without such an assurance,
every gppropriations measure would be pregnant with prospects of dtering substantive
legidation, repeding by implication any prior statute which might prohibit the expenditure. Not
only would thislead to the absurd result of requiring Members to review exhaugtively the
background of every authorization before voting on an gppropriation, but it would flout the very
rules the Congress carefully adopted to avoid this need. House Rule XXI(2), for instance,
specificdly provides:

“No gppropriation shal be reported in any genera gppropriation bill, or bein order as
an amendment thereto, for any expenditure not previoudy authorized by law, unlessin
continuation of appropriations for such public works as are dready in progress. Nor
shdll any provison in any such bill or amendment thereto changing exiging law bein
order.”

(Emphasis added.)

See also Standing Rules of the Senate, Rule 16.4. Thus, to sustain petitioner’ s position,
we would be obliged to assume that Congress meant to repeal pro tanto § 7 of the Act by
means of a procedure expressly prohibited under the rules of Congress.
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Tennessee Vdley Authority v. Hill, 437 U.S. 153, 190-91 (1978) (emphasisin origind) (internal

citations and punctuation omitted); see also New Y ork Airwaysv. United States, 369 F.2d 743, 748
(Ct. Cl. 1966) (“It haslong been established that the mere failure of Congress to appropriate funds,
without further words modifying or repedling, expresdy or by clear implication, the substantive law,
does not in and of itsdlf defeat a Government obligation created by statute.”) (citations omitted).

Nor has Interior’ s Office of the Solicitor endorsed the notion that appropriations legidation
modifies Interior’ s substantive fiduciary obligationsto the I1M beneficiaries. Regarding thisissue,
former Solicitor Krulitz prefaced his discusson by noting that

[e]ven if the imposition of the trust responsibility doctrine is assumed to be completely
consstent with present policy and adminigtrative practice, the doctrine clearly places condraints
on the future policy formulation and adminidrative discretion. Executive branch officids have
some discretion in the discharge of the trust, but it is limited. For example, they may make a
good faith determination that the compromise of an Indian dlam isin the long term best interests
of the Indian, but they are not free to abandon Indian interests or to subordinate those interests
to competing policy consderations. Hexihility in setting policy objectives rests with Congress
which aoneisfreeto direct ataking or subordination of the otherwise paramount Indian
interests.

Krulitz Letter at 14 (emphasis added). He then explained:

Instances will surely arise where the discharge of trust responghilities to the Indians raises
unmanagesble, practica or palitica difficulties for executive branch officids. 1t may be that
congressional appropriations are inadequate to carry out a perceived duty — say, the
quantification of Indian water entitlements — or that the enforcement of trust respongibilities
resultsin an extraordinarily intense politica backlash againgt the administration. Under such
circumstances, it would seem that the responsibility of executive branch officials would be to
seek express direction from the Congress. The existence of this congressiond safety valve
assures that the legdl trust responsibility to American Indiansis a viable doctrine not only now
but in the future as well.

Id. (emphasis added). In short, when faced with this very issue, the highest legdl officid at Interior

never advanced any notion that, in and of themsalves, the passage of insufficient appropriations
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measures might modify or reped Interior’ strustee obligations. Instead, Solicitor Krulitz mede it clear
that faced with such a circumstance, it would be “the responghility of executive branch officids. . . to
seek express direction from the Congress’ as to how they should proceed.

And Congress, to its credit, has consstently provided funding to Interior to carry out its
subgtantive trust responghilities. Congress'sintent that sufficient future funding should be made
available to enable Interior to comply with its trustee dutiesis plain initsinclusion of section 303 of the
1994 Act. That section requires the Special Trustee to

develop for each fiscd year, with the advice of program managers of each office within the

Bureau of Indian Affairs, Bureau of Land Management and Minerals Management Service that

participates in trust management, including the management of trust funds or natural resources,

or which is charged with any responsbility under the comprehensive strategic plan prepared
under subsection (@) of this section, a consolidated Trust Management program budget
proposa that would enable the Secretary to efficiently and effectively discharge histrust
respongbilities and to implement the comprehensive strategic plan, and [to] submit such budget
proposa to the Secretary, the Director of the Office of Management and Budget, and to the

Congress.

25 U.S.C. §4043(c)(5)(A). Additiondly, subsection (c)(5)(B) requires “[e]ach program manager
participating in trust management or charged with responghilities under the comprehensive strategic
plans [to] transmit his office’ s budget request to the Specid Trustee at the same time as such request is
submitted to his superiors (and before submission to the Office of Management and Budget) in the
preparation of the budget of the President submitted to the Congress.” The Specid Trusteeis then
required to “review each budget request submitted under subparagraph (B); certify in writing asto the
adequacy of such request to discharge, effectively and  efficiently, the Secretary’ s trust responsibilities
and to implement the comprehensive strategic plan; and notify the program manager of the Specid

Trustee' s certification.” 25 U.S.C. 8 4043(c)(5)(C).
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Congress sincluson of section 303 in the 1994 Act demondtrates its intent to ensure that
Interior received appropriate funding to discharge its fiduciary obligationsto the 1M beneficiaries. In
the House Report accompanying the 1994 Act, the House Committee on Natural Resources explained
that

Section 303(c) requires the Special Trustee to assure that all policies and practices regarding
trust fund management be coordinated among the BIA, BLM, and MMS and that the
Department prepare comprehensive written policies to address al aspects of trust management
including collections, accounting and timely reporting of transactions to account holders.
Included within the Specid Trustee' sdutiesis the development of a consolidated Trust
Management program budget proposa through consultation with program managers from BIA,
BLM, MMS, and any other agency charged with any responsibility for the Specid Trustee's
comprehensive drategic plan. To achieve this program budget proposa, each program
manager shdl transmit the manager’ s office’ s budget proposa to the Specid Trustee a the
same time as such request is made to the manager’ s superiors.

H.R. Rer. No. 103-778, at 19 (1994), reprinted in 1994 U.S.C.C.A.N. 3467, 3478. As
demondtrated by the testimony of Specia Trustee Swimmer during the Phase 1.5 trid, the mechanism
st in place by Congress appears to be generating sufficient funding requests:

THE COURT: Wel, | think that the money does make a difference, and the
commitment to the money does make a difference, 0 | was
disappointed to hear [this] morning about going the other direction on
money, because | thought that that was a good sign, that the
adminigration was willing to spend more money. That usudly isasgn
that things are going to happen.

THE WITNESS. Widll, | don't know what isin the gppropriations, but | will tell you that
the requests that have gone out from this particular adminigtration, this
Secretary, have been far, far above.

Infact just asaleve of magnitude, | am aware that when the
firg trustee came in | think we were dedling with 15 to 20 million
dollars. Today, the pecia trustee’ s budget isin excess of 200 million.
S0 you dso have the Congress looking over our shoulder. They want
to see performance as well, and they want to see this trust reformed.
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Tr., Day 36, PM session (June 25, 2003) at 40:17 - 41:9 (emphasis added).

Additiondly, gpart from the testimony of Professor Langbein, Interior cites only two casesin
support of its assertion that the traditional common-law fiduciary duties do not govern [IM trust
adminigration. Firgt, Interior cites arecent Supreme Court case in support of its assertion that this
Court “must look to the statute or regulation establishing the trust relationship to determine the nature of
the specific obligations owed, rather than smply applying al of the common-law trust duties” Defs’

Proposed Findings and Conclusons at 226. But United States v. White Mountain Apache Tribe, 123

S.Ct. 1126 (2003), actualy supports rather than undermines the conclusion that the traditional
common-law duties of atrustee govern the adminisiration of the IIM trust. The issue to be determined

in White Mountain Apache was whether the Court of Federal Claims “[possessed] jurisdiction over the

White Mountain Apache Tribe' s suit against the United States for breach of fiduciary duty to manage

land and improvements held in trust for the Tribe but occupied by the Government.” White Mountain

Apache, 123 S.Ct. a 1130. In concluding that it did, the Court explained that a statute passed in 1960
providing that the former Fort Apache Military Reservation would be held by the United States in trust
for the White Mountain Apache Tribe

goes beyond a bare trust and permits afair inference that the Government is subject to duties as
atrustee and liable in damages for breach. The statutory language, of course, expresdy defines
afiduciary relaionship in the provision that Fort Apache be “held by the United States in trust
for the White Mountain Apache Tribe.” . . . . Asto the property subject to the Government’s
actud use, then, the United States has not merely exercised daily supervision but has enjoyed
daily occupetion, and so has obtained control at least as plenary asits authority over the timber
in [United Satesv. Mitchell, 463 U.S. 206 (1983) (“Mitchdl 11.”)]. Whileit istrue that the
1960 Act does nat, like the atutes cited in that case, expressy subject the Government to
duties of management and conservation, the fact that the property occupied by the United
States is expresdy subject to atrust supports afair inference that an obligation to preserve the
property improvements was incumbent on the United States as trustee. This is so because
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eementary trugt law, after al, confirms the commonsense assumption thet afiduciary actualy
adminigtering trust property may not alow it to fal into ruin on his watch “One of the

fundamental common-law duties of atrustee isto preserve and maintain trust assets,” Central
States, Southeast & Southwest Areas Pension Fund v. Central Transport, Inc., 472 U.S. 559,
572, 105 S.Ct. 2833, 86 L.Ed.2d 447 (1985) (citing G. Bogert & G. Bogert, Law of Trusts
and Trustees § 582, p. 346 (rev.2d ed.1980)); see United States v. Mason, 412 U.S. 391,
398, 93 S.Ct. 2202, 37 L.Ed.2d 22 (1973) (standard of responsibility is*such care and skill as
aman of ordinary prudence would exercise in dealing with his own property”) (quoting 2 A.
Scott, Trusts 1408 (3d ed.1967) (interna quotation marks omitted)); Restatement (Second) of
Trusts 8§ 176 (1957) (“Thetrustee is under a duty to the beneficiary to use reasonable care and
kill to preserve the trust property”). Given this duty on the part of the trustee to preserve
corpus, “it naturaly follows that the Government should be liable in damages for the breach of
itsfiduciary duties” Mitchell 11, supra, at 226, 103 S.Ct. 2961.

Id. at 1133-34 (emphasis added) (footnotes and interna citation omitted).

In other words, the fact that the Statute establishing the trust did not “expresdy subject the
Government to duties of management and conservation” did not lead the Court to conclude that such a
duty did not exist. Instead, the Court deduced from “the fact that the property occupied by the United
Staesis expresdy subject to atrust” the conclusion that the common-law fiduciary duty of prudence
and duty to preserve and maintain trust assets applied to the United States as atrustee. In short, the
Court did not stop at the language of the statute in determining the scope of the United States's
obligations as trustee, but instead looked to “dementary trust law” to provide the governing trust duties.
Indeed, the Federd Circuit opinion affirmed by the Court explicitly stated that “[a]lthough neither the
1960 Act nor any pertinent regulation sets forth clear guidelines as to how the government must manage
the trust property, we think it is reasonable to infer that the government’ s use of any part of the

property requires the government to act in accordance with the duties of acommon law trustee.”

White Mountain Apache Tribe v. United States, 249 F.3d 1364, 1377 (Fed. Cir. 2001).

Second, Interior cites Cherokee Nation of Oklahomav. United States, 21 Cl. Ct. 565 (1990),
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for the proposition that “the relationship between the United States and Indiansis not comparable to a
private trust relationship.” Defs.” Prop. Findings and Conclusions at 226. That is not, however, what

the U.S. Court of Claims said in Cherokee Nation. Instead, it merely observed that “[t]he genera

relationship between the United States and the Indian tribes is not comparable to a private trust
relationship.” Id. a 573 (emphasis added). But the [IM trust is not merely a*“generd rationship” with
the United States, nor isit a relaionship with Indian Tribes, as opposed to individua Indians.

Accordingly, the precedential vaue of Cherokee Nation for the present case is, at best, extremely

limited.

In sum, the D.C. Circuit has ingtructed this Court that it “must infer that Congress intended to
impose on trustees traditiond fiduciary duties unless Congress has unequivocally expressed an intent to
the contrary.” Interior isthe trustee-delegate for the United States with respect to the [1M trust.
Interior has directed this Court to no statute demondtrating that Congress has unequivocally expressed
an intent not to impose upon Interior traditiond fiduciary duties. Accordingly, this Court holds that
Congress intended to impose upon Interior the traditiona fiduciary duties of atrustee, and that the

scope and nature of those duties are coextengve with the duties imposed upon trustees a common law.

2. The Fiduciary Duties Owed to the IIM Beneficiaries
Having reached the conclusion that the duties imposed a common law upon trustees govern the
adminigration of the [IM trugt, it will be necessary for the Court to enumerate these duties, together

with their basic Restatement definition. The common-law duties that govern Interior’ s administration of
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the IIM trust are asfollows?!?

a Duty to Adminiger the Trud.

“Upon acceptance of the trust by the trustee, he is under a duty to the beneficiary to administer

thetrust.” Restatement, Second 8§ 169. As noted above, it follows from this duty that “[t]he trustee,

having accepted, is not relieved of liability merdy because by the terms of the trust he isto receive no
compensation. His duty to administer the trust is not a contractua duty, and it isimmeaterid that he
receives no consderation for his undertaking to administer the trust.” 2A Scott on Trusts 8§ 169, at

311.

b. Duty of Loydty

“The trustee is under aduty to the beneficiary to adminigter the trust solely in the interest of the
beneficiary. The trustee in dedling with the beneficiary on the trustee' s own account is under aduty to
the beneficiary to ded farly with him and to communicate to him al materid factsin connection with the

transaction which the trustee knows or should know.” Restatement, Second 8 170. As stated by

former Interior Solicitor Anderson, this duty requires the government “to administer trust resources
soldy in theinterest of the beneficiary, so that any profits gained through adminigtration of the trust

accrue to the beneficiary.” Anderson Memorandum at 14 (citing Manchester Band of Pomo Indians,

363 F. Supp. at 1245; Navao Tribe of Indiansv. United States, 364 F.2d 320, 324 (Ct. Cl. 1966);

13 The volumes of the Restatement, Third dedling with the duties of a trustee have not yet been
published. When these volumes are published, their provisions dedling with the duties of a trustee will
supersede the andlogous provisions in the Restatement, Second.
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and Menominee Tribe of Indians v. United States, 59 F. Supp. 137, 141 (Ct. Cl. 1944)).

C. Duty Not to Delegate

“The trustee is under a duty to the beneficiary not to delegate to others the doing of acts which

the trustee can reasonably be required persondly to perform.” Restatement, Second 8§ 171. Congress,

the settlor of the [IM trust, partly overrode this duty in the Genera Allotment Act, 24 Stat. 388, and the
Indian Reorganization Act, 48 Stat. 984, by expresdy delegating the United States' s adminigiration of
the IIM trust to the Interior and Treasury Departments. Additionally, with the passage of the Indian
Sdf-Determination and Education Act of 1975, Pub. L. No. 93-638 (“ Sdf-Determination Act”),
Congress further overrode this duty by authorizing federa agencies, including Interior, to transfer loca

control over the administration of federa programs such asthe [IM trust to Indian Tribes.

d. Duty to Keep and Render Accounts

“The trustee is under a duty to the beneficiary to keep and render clear and accurate accounts

with respect to the adminidtration of thetrust.” Restatement, Second § 172. The nature and scope of
this duty is discussed at length in the companion memorandum opinion issued thisdate. 1t will suffice
here to note that, as affirmed in that opinion, the scope of Interior’s duty to account isfar broader than
the specific provisions contained in the 1994 Act, which merdly “sought to remedy the government’'s
long-standing failure to discharge its trust obligations; it did not define and limit the extent of [Interior’ ]
obligations” Cabdll VI, 240 F.3d at 1100; see dso id. at 1098 (“[ T]he government isincorrect to the

extent that it assumes that the 1994 Act forms the basis for itsfiduciary obligations. The 1994 Act did
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not create these obligations any more than it created the [IM trust accounts. As noted above, the 1994
Act was aremedid statute designed to ensure more diligent fulfillment of the government’s obligations.
It recognized and reaffirmed what should be beyond dispute — that the government has longstanding
and subgtantid trust obligations to Indians, particularly to [IM trust beneficiaries, not the least of which
isaduty to account.”). Interior’s duty to keep and render accounts includes the duty to retain records

that are necessary to the performance of an accounting

e Duty to Furnish Information

“The trustee is under a duty to the beneficiary to give him upon his request at reasonable times
complete and accurate information as to the nature and amount of the trust property, and to permit him
or a person duly authorized by him to inspect the subject maiter of the trust and the accounts and

vouchers and other documents reating to the trust.” Restatement, Second § 173. As noted by the

Southern Didtrict of New Y ork, “[t]he common law recognizes an obligation on the part of the trustee
to provide full and accurate informetion to the beneficiary on his management of thetrust.” Matin v.

Vadley Nat'| Bank of Arizona, 140 F.R.D. 291, 322 (S.D.N.Y. 1991).

f. Duty to Exercise Reasonable Care and Skill

“The trustee is under a duty to the beneficiary in administering the trust to exercise such care
and skill asaman of ordinary prudence would exercise in dedling with his own property; and if the
trustee has or procures his gppointment as trustee by representing that he has greater skill than that of a

man of ordinary prudence, heis under aduty to exercise such skill.” Restatement, Second § 174.
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With respect to this duty, Interior claims that “the applicable standard is that of areasonable
person smilarly stuated. Thus, the prudence standard gpplicable to Interior would be that of smilarly
Stuated federa agenciesfacing Smilar congressiond restraints and co-existing statutory obligations.”
Defs” Prop. Findings and Conclusions at 118 n.25. But the only authority cited by Interior in support
of thisassertion isthe trial testimony and expert report of Professor Langbein. In turn, Professor
Langbein does not direct this Court to any case law that would support the proposition advanced by
Interior. Instead, Professor Langbein points to the official comment to the Uniform Prudent Investor
Act, which explainsthat its standard is “the standard of the prudent investor smilarly Stuated,” and a
subsection of the Employee Retirement Income Security Act (“ERISA”), which directs a plan fiduciary
to behave as " a prudent man acting in alike capacity and familiar with such matters would use in the
conduct of an enterprise of like character and with likeams.” 29 U.S.C. § 1104(a)(1)(B). However,
both the “prudent investor” and “prudent man” standards are workable standards precisaly because,
under agiven set of circumstances, there will be other smilarly-situated prudent investors or prudent
persons against whose conduct a court may measure a defendant’ s conduct. By contrast, the standard
of a“smilarly stuated federd agenc]y] facing Smilar congressond restraints and co-exigting statutory
obligations’ is virtuadly meaningless. It lacks any precise meaning because, to the Court’ s knowledge,
there are no smilarly-stuated federd agencies charged with fiduciary responghilities that face smilar
congressiond restraints and co-existing statutory obligations. Therefore, the “ smilarly-gtuated federa
agency” standard would smply mean whatever Interior wants it to mean.

However, the available case law does not suggest that the duty to exercise reasonable care and

skill is meaningless, even when it is the United States that is charged with such aduty. Thus, the
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Supreme Court has stated: “There is no doubt that the United States servesin afiduciary capacity with
respect to these Indians and that, as such, it is duty bound to exercise greet care in administering its
trud. . . . As Professor Scott has written, ‘A trustee is under a duty in administering the trust to exercise
such care and skill asaman of ordinary prudence would exercise in dedling with his own property.” 2

A. Scott, Trusts 1408 (3d ed. 1967).” United Statesv. Mason, 412 U.S. 391, 398 (1973) (interna

citation omitted). In Manchester Band, the district court, having observed that “conduct of the

Government as atrustee is measured by the same standards applicable to private trustees,” did not
utilize a“amilarly-stuated government agency” standard, but indtead stated only that “[w]hile the
normal standard of care and skill required of atrusteeisthat of aman of ordinary prudence in deding
with his own property, if the particular trustee has a grester degree of skill than that of a man of
ordinary prudence, he will be held ligble for any loss resulting from the failure to use such skill ashe

has” Manchegter Band, 363 F. Supp. at 1244 (citing Restatement, Second 8§ 174 cmt. @); see aso

Menominee Tribe of Indiansv. United States, 101 Ct. Cl. 10 (1944) (concluding that “to whatever

extent the Secretary of the Interior could have, in the course of prudent management of the affairs of the
Indians, and without impairing funds which he reasonably thought it was necessary to keep supplied for
the purpose of meeting authorized expenditures, used the non- interest-bearing funds or those bearing
the lower rate of interest, and instead used funds bearing interest, or a higher rate of interest, the
Government is under aduty to pay to the plaintiffs the interest thereby lost by them.”).

Accordingly, the Court rejects Interior’ s assertion that its duty to exercise reasonable care and
skill with respect to the adminigtration of the [IM trust merdly requiresit to behave asa“amilarly

Stuated federal agency] facing Smilar congressond restraints and co-existing statutory obligations’
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would. Instead, the scope and nature of its duty is coextensive with the traditional common-law duty of

atrustee to exercise reasonable care and kill in its administration of the trudt.

s} Duty to Take and Keep Control

“The trustee is under a duty to the beneficiary to take reasonable steps to take

and keep control of the trust property.” Restatement, Second 8 175. In the Indian Self-Determination
Act, Congress dlowed for federd agencies, including Interior, to transfer local control over the
adminigration of federd programsto Indian Tribes, including the adminigtration of trust assstsin the

[IM trust. However, athough Interior may transfer local control over the administration of assetsin the
[IM trust to Indian Tribes, Interior is not thereby wholly relieved of its duty to take and keep control of
such assets. Rather, such atrandfer is akin to atransfer of possession of portions of the trust property
to an attorney, banker, or other agent. Seeid. 8 175 cmt. e (“To the extent to which it is reasonable
for the trustee to entrust the possession of the subject matter of the trust to his attorney, broker, banker

or other agent, the trustee can properly do s0.”).

h. Duty to Preserve the Trust Property

“The trustee is under a duty to the beneficiary to use reasonable care and sKill to
preserve the trust property.” 1d. 8 176. Thisincludes aduty on the part of Interior “to use reasonable

care to protect the trust property from loss or damage.” 1d. 8 176 cmt. b.

i. Duty to Enforce Claims and to Defend Actions
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“The trustee is under a duty to the beneficiary to take reasonable steps to redize
on damswhich heholdsintrus.” 1d. 8§ 177. “Thetrusteeis under a duty to the beneficiary to defend
actions which may result in alossto the trust estate, unless under dl the circumstancesiit is reasonable

not to make such defense” Id. § 178.

j. Duty To Keep Trust Property Separate

“The trustee is under a duty to the beneficiary to keep the trust property separate from his
individual property, and, so far asit is reasonable that he should do 0, to keep it separate from other
property not subject to the trust, and to see that the property is designated as property of the trust.”

Id. § 179.

k. Duty with Respect to Bank Deposits

“While atrustee can properly make generd deposits of trust money in abank, it is his duty to
the beneficiary in making such a deposit to use reasonable care in sdecting the bank, and properly to
earmark the deposit as adeposit by him astrustee” Id. § 180. Congress has largely overridden the
duty to use reasonable care in salecting a bank in which to make deposits by mandating that deposits of
[IM trust funds are to be made to Treasury. However, the Court is not aware of any congressiona

provison overriding Interior’ s duty to earmark.

l. Duty to Make the Trust Property Productive

“The trustee is under a duty to the beneficiary to use reasonable care and sKill to
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make the trust property productive.” 1d. 8 181. Additionaly, “[a] trustee of land is normally under a

duty to leaseit or to manage it so that it will produce income.” Id. § 181 cmt. a.

m. Duty to Pay Income to Beneficiaries

“Where atrust is cregted to pay the income to a beneficiary for adesignated period, the trustee
is under aduty to the beneficiary to pay to him at reasonable intervals the net income of the trust

property.” 1d. § 182.

n. Duty to Ded Impartidly With Bendficiaries

“When there are two or more beneficiaries of atrug, the trustee is under a duty

to dedl impartidly with them” 1d. § 183.

0. Duty with Respect to Co-Trustees

“If there are severd trustees, each trustee is under a duty to the beneficiary to participate in the
adminidration of the trust and to use reasonable care to prevent a co-trustee from committing a breach
of trust or to compd a co-trustee to redress a breach of trust.” Id. 8 184. It istherefore the duty of
each of the two trustee-delegates (Interior and Treasury) to use reasonable care to prevent the other

from committing a breach of the other’ strust duties or to compel the other to redress a breach of trust.

p. Duty with Respect to Person Holding Power of Control

“If under the terms of the trust a person has power to control the action of the trustee in certain
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respects, the trustee is under a duty to act in accordance with the exercise of such power, unlessthe
attempted exercise of the power violates the terms of the trust or isaviolation of afiduciary duty to

which such person is subject in the exercise of the power.” 1d. § 185.

3. Recommendations

The Court having held that the adminigtration of the [IM trust is governed, inter dia, by the

traditional dutiesimposed a common law upon trustees, it must now look to plaintiffs and NCAI's
recommendations for ensuring Interior's compliance with these duties.

As noted above, plaintiffs recommend that the Court “appoint [a new and independent trust
adminigration management soldy to adminigter the Individua Indian Trust.” Faintiffs Compliance Plan
a 33. However, if this Court were to direct Interior to hire new executive officidsto asss it in the
adminigration of its trust duties, it would be treading on dangerous congtitutiona waters indeed.
Therefore, dthough plaintiffs recommendation is well-intentioned, the Court nevertheess must
decline.

NCAI informs the Court that the Indian Tribes seek “a meaningful role in atrust management
oversght body that would be independent of the DOI, and would monitor and audit the Government’s
implementation of [policies] and procedures to ensure the proper discharge of the Secretary’ s trust
responsbilities” Frst Amicus Brief at 13. As stated in the companion memorandum opinion issued

this date, the Court has decided to gppoint a monitor to report upon Interior’'s efforts to implement the

14 Of course, the Court’s agppointment of amonitor in this case does not raise such separation-
of-powers concerns because the monitor isajudicid officid, not an officid of the executive branch.
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gructurd injunction that this Court hasissued. The Court certainly consdersit appropriate for the
monitor to keep well-informed as to the interests of the Tribes regarding the implementation of the
gructurd injunction in thiscase. Therefore, the Court will direct the monitor to meet with a
representative or representatives of NCAI on aquarterly basis, and to file with this Court a complete
report of the discussions that take place a such meetings. The Court will thereby be informed asto any
concerns of the Tribes regarding the implementation of the structurd injunction. Additiondly, in order
to keep the Tribes well-informed as to the injunction’ s ongoing implementation, the Court will direct the
monitor to serve upon NCALI a copy of every report that the monitor files, a the sametimethat itis
filed with the Court and served upon the parties.

NCAI further “encourage[s] this Court to continue its efforts to ensure that the DO
implements policies and procedures to properly discharge its trust responghbilities. Such policies and
procedures should include judicidly enforcegble rights in the federd courts for equitable relief to
enforce the fallure to perform or the negligent performance of trust duties” 1d. In darifying thet the
duties imposed upon trustees a common law, in addition to the specific dutiesin the 1994 Act, govern
the adminidration of the IIM trugt, the Court has done al within its power to ensure that future breaches
of those duties will be able to be redressed by the courts. However, there is an important el ement that
could potentialy impede the enforcement of such rights— namely, the existence of federd sovereign
immunity. As the Supreme Court reaffirmed only afew months ago, “[j]urisdiction over any suit aganst
the Government requires a clear statement from the United States waiving sovereign immunity, together
with aclaim faling within the terms of the waiver. The terms of consent to be sued may not be inferred,

but must be unequivocaly expressed, in order to define a court’ s jurisdiction.” White Mountain

55



Apache, 123 S.Ct. a 1131-32 (citations and interna punctuation omitted). The decision to waive
sovereign immunity rests soldly with Congress, not with the courts. The Court is aware that Congressis
presently considering legidation relating to the adminigration of the [IM trugt.

Findly, having determined thet the common-law fiduciary duties govern the adminigiration of
the IIM trugt, the Court deemsit appropriate to alow Interior, in the first instance, to determine how it
will bring itsdlf into compliance with these duties. Therefore, it will direct Interior to file a Satement
identifying the steps it intends to take as part of its To-Be Plan to bring itself into compliance with each
of these common-law duties. Additionally, if the measuresit plans to undertake as part of its To-Be
Pan might be deemed to be inconsstent with any of these duties, Interior should provide a description
of such measures, together with afull explanation of why the proposed action should not be considered

to be incong stent with its common-law duties.

C. Protection of Triba Authority and Sovereignty

The second fundamentd trust reform principle identified by NCAI isthat “[&] primary trust
responsibility of the United Statesis to protect the governing authority of Indian tribes, including the
ability of tribesto regulate land use and resource management within their own reservations as well as
the right to manage trust assets and accounts through self-determination contracts and compacts.” First
Amicus Brief at 13.

Asthe Supreme Court has observed,

our cases recognize that the Indian tribes have not given up ther full sovereignty. We have

recently said that Indian tribes are unique aggregations possessing attributes of sovereignty over
both their members and their territory. They are agood deal more than private, voluntary
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organizations. The sovereignty that the Indian tribes retain is of aunique and limited character.
It exists only at the sufferance of Congress and is subject to complete defeasance. But until
Congress acts, the tribes retain their existing sovereign powers. In sum, Indian tribes il
possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication asa
necessary result of their dependent status.

United States v. Whedler, 435 U.S. 313, 323 (1978) (citations and internal punctuation omitted).

In an earlier case, the Court noted that the triba sovereignty doctrine

provides a backdrop against which the applicable tresties and federd statutes must beread. It
must dways be remembered that the various Indian tribes were once independent and
sovereign nations, and that their claim to sovereignty long predates that of our own
Government. Indians today are American citizens. They have theright to vote, to use Sate
courts, and they receive some state services. Bt it is nonetheless il true, asit wasin the last
century, that the relation of the Indian tribes living within the borders of the United Statesis an
anomalous one and of acomplex character. They were, and dways have been, regarded as
having a semi-independent position when they preserved their triba reations, not as States, not
as nations, not as possessed of the full attributes of sovereignty, but as a separate people, with
the power of regulating their internal and socid relaions, and thus far not brought under the
laws of the Union or of the State within whaose limits they resided.

McClanahan v. State Tax Comm' n of Arizona, 411 U.S. 164, 172-73 (1973) (interna citations and

punctuation omitted); see also United States v. Mitchell, 463 U.S. 206, 225 (1983) (“Mitchdl 117)

(“Our condruction of . . . statutes and regulations [relating to afiduciary relationship between the
United States and Indian dlotteeq] is reinforced by the undisputed existence of a generd trust
relationship between the United States and the Indian people.”). The passage of the Sdlf-Determination
Act reinforced the importance of the principle of tribal sovereignty. Included in the act is a declaration
of congressiona policy that expresdy “recognizes the obligation of the United States to respond to the
grong expression of the Indian people for saf-determination by assuring maximum Indian participation
in the direction of educational aswell as other Federa servicesto Indian communities so as to render

such services more responsive to the needs and desires of those communities.” 25 U.S.C. 8 450a(a).
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The declaration further stated:

Congress declares its commitment to the maintenance of the Federa Government’ s unique and

continuing relaionship with, and responsbility to, individua Indian tribes and to the Indian

people as awhole through the establishment of a meaningful Indian sdlf-determination policy
which will permit an orderly transition from the Federad domination of programs for, and
savicesto, Indiansto effective and meaningful

participation by the Indian people in the planning, conduct, and administration of those

programs and services. In accordance with this policy, the United States is committed to

supporting and assigting Indian tribes in the development of strong and stable tribal
governments, cgpable of administering quality programs and developing the economies of their
respective communities.
25U.S.C. §450a(b). AsNCAI notes, since the inception of the Tribal Self-Governance Program in
1990, no delegation of trust programs to the administration of a Tribe has ever been revoked on
account of a Tribe' sfailure of adminigtration. First Amicus Brief a 14 n.8.

NCAI has “urge[d] this Court, asit considers the appropriate remedies to ensure the
Department’ s compliance with its trust respongihility, to fully recognize that the trustee' s duties must be
adminigtered in compliance with tribal law and ordinances, and to recognize and protect the important
interests thet the [Tribes] have in trust management under the [Self-Determination Act].” Id. at 14-15.
Paintiffs have aso noted that “[i]t is axiomatic that a trustee must abide by and adminigter thetrust in
compliance with governing law. In Indian Country, governing law indudestribd law.” PIs’
Compliance Plan at 18 n. 24 (citations omitted).

In Cobell VI, the D.C. Circuit noted that “[i]t is well understood that the extent of atrustee’s
duties and powers is determined by the trust instrument and the rules of law which are gpplicable.”

Caobdl VI, 240 F.3d at 159 (quoting Restatement, Second 8§ 201, at 442) (punctuation omitted). The

Court concludes that the rules of law gpplicable to the adminigtration of the [IM trust include triba law
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and ordinances.

However, dthough Interior acknowledges that NCAI’ s second fundamenta principle
“accord[s] with generd terms of existing policies of Interior concerning trust management,” Interior's
Pan does not expresdy date that its administration of the 11M trust must be governed in compliance
with applicable triba law and ordinances. Interior Defs” Resp. to NCAI's Second Amicus Br. at 2-3.

Instead, its Plan tates only that the sourcesit looks to for guidance in administering its trust duties

include “ applicable federa statutes, Interior regulations, the Departmental Manua, OMB circulars,
Department of the Treasury guidelines, generdly accepted accounting and auditing standards, its
employees and consultants experience and expertise, as well as other sources of relevant fiduciary
practices” Interior's Comprehensve Plan at 3-28. Thislist nowhere mentions applicable tribal law
and ordinances. Thisisaserious omission, given that one of the mgor risksthat Interior has identified
as potentidly interfering with the successful implementation of its Planisif “[v]arious mgor stakeholders
[were to] disagree on the [Comprehensive Plan’s| mission and implied boundaries” 1d. at 5-13.
Moreover, Interior has assessed the potentia impact of thisrisk as“high,” explaining that “[i]f the mgor
stakeholders cannot agree on what [the Comprehensive Plan] isand what it is't, then service and
performance expectations will dways be misdigned and dissatisfaction dways prevaent.” 1d.

It is manifest that the Indian Tribes are mgor stakeholders in the adminigtration of the [IM trust.
As noted above, tribd interests in trust land and natura resources are physicdly intermingled and
recorded in the same title and ownership systems as the individud interests, and tribal and individua

resources are often managed and leased in large units under the same leasing and contractual

agreements. Additiondly, in many instances, Indian Tribes are responsible for loca adminigration of
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various aspects of the [IM trugt, pursuant to the authority granted to them under the Saf-Determination
Act. Therefore, the Court concludes that Interior’s omisson of an express satement thet it will manage
the adminigration of the [IM trust in compliance with gpplicable triba law and ordinancesis an
omission thet is so defective that it will necessarily delay rather than accelerate its ability to comply fully
with its fiduciary obligationsto the IIM beneficiaries. Accordingly, the Court will includein its structura
injunction a clarification that Interior must administer the 11M trust in compliance with applicable triba
law and ordinances.

In order to facilitate its compliance with applicable triba law and ordinances, the Court will
direct Interior to submit alist of tribal law and ordinances that it deems gpplicable to its adminigtration
of the lIM trust, together with afull statement of the manner in which it consders these laws and
ordinances to affect such adminigration. Following Interior’s submission of thislist, the Court will
permit plaintiffs to submit a brief in response to Interior’ s submission, which may include a supplementa
ligt of triba law and ordinances that plaintiffs deem applicable to Interior’ s adminidration of the [1M
trust. The Court will dso grant NCAI leave to submit an amicus curiae brief in reponseto Interior's
submission, which may include a supplementd list of triba law and ordinances that NCAI deems
goplicable to Interior’ s adminigtration of the 1M trust. After these briefs have been filed, either party
may file amotion for clarification of the Court’s provison in its sructurd injunction thet Interior must

adminiger the I1M trust in compliance with applicable tribal law and ordinances.

D. No Redirection of Fundsfor BIA Services

Thethird fundamentd trust principle identified by NCAI isthat “reform of the United States
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Indian trust fund management not reprogram funds from vitally needed BIA services and must not
cregte new levels of bureaucracy that would impede the ddlivery of trust servicesto loca needs.” First
Amicus Brief a 15. NCAI explainsthat “[m]any individua Indians lack access to basic resources and
depend on BIA and triba administered programs for their very survival. Many others rely on such
services as education to provide the opportunities for saf-sufficiency and advancement. Diverting
resources from these programs to correct the DOI’ s historica or current failuresin trust administration
isnot trust reform, but another breach of trust.” Id. at 16.
NCAI further notes that in the 1994 Act,
Congress provided a mechanism intended to remedy the Department’ s failure to request
adequate appropriations for Indian trust programs. The Specid Trustee is charged with the
duty of certifying the adequacy of the BIA budget to meet its trust reform and other obligations.
... Thisprovison of the 1994 Act should be properly implemented as a mechanism to
communicate to Congress whether the DOI has requested sufficient funding to carry out the
obligations due Indians under its trust responsibility. The DOI’s duty is to request adequate
funding for trust programs. It isfor Congress, not the DOI, to decide whether adequate funding
will be provided.
Id. at 16-17 (footnote and citation omitted). The Court agrees that this provision should be properly
implemented, and that any claims that the Office of the Specid Trustee has not complied with this
statutory requirement should be brought before this Court. However, NCAI further requests that this
Court require such certifications to “include detailed identification of any additiona funding for trust
reform that must come from new gppropriations, and a signed statement that funding and personnd for
BIA program services have not been diminished by, or redlocated to, the DOI’ s trust reform

activities” 1d. at 41.

But the Court can find no provision in the 1994 Act that would permit it to order such
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requirements. The Court is sympathetic to the concerns of the Tribes regarding the adequacy of
funding for Indian education, socid services, and law-enforcement programs administered by the BIA,
and it agrees that Congress should adequately fund those programs. Buit to paraphrase NCAI's amicus
brief, “it isfor Congress, not the DOI, to decide whether adequate funding will be provided” for such
programs. Of course, if any of the Tribes possess ajudticiable claim that Congress has inadequately
funded Indian education, socid services, and law-enforcement programsin violation of gpplicable
federd Satutes, they may file such aclam in the proper court. But such aclaim hasnot beenraised in
the present case, and thus, it isnot alegd question that is presently within the purview of this Court.
The Court sressesthat it isin no way ether sating or implying that Interior should transfer or
reprogram funds allocated by Congress to fund education, socid services, and law-enforcement
programs for Indians, and use them to fund its historical accounting of the IIM trust fund. Nor doesthe
Court have any reason to believe that it will be necessary for Congressto do so. To thisCourt’s
knowledge, Congress has made no representation that it will be necessary to reall ocate funds intended
for these BIA-administered programs in order to adequately fund Interior’ s adminidiration of the [IM

trust, or that it intends to make such aredlocation.*®

E Increased Tribal Control over Land and Resources
The fourth fundamenta trust principle identified by NCAI isthat “trust reform must provide for

increased triba control over land and resources dong with afederd system that provides oversight and

1> The Court i, of course, aware that some staff members and Interior officids have, on
occasion, expressed their views that Congress will never fund a transaction-by-transaction historical
accounting. But Congress has said no such thing.
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technical assstance in flexible arrangements driven by the unique circumstances of each reservation.”
Id. at 17. NCAI explainsthat
the effective adminidration of the Indian trust will not be accomplished with a uniform, one sze
fitsal solution. Prospective reform requires reservation-specific approaches. . . . Also, trust
assets can be managed prudently and effectively where the trustee gives appropriate deference
to tribd law in its adminigration of the trust and where the federa government responds to
tribal needs, including technical assistance to improve the tribes' resource management
cgpacity. Thisleve of flexibility and sengtivity to locd triba concerns has important
implications for the regiona and locd level structure of the DOI bureaucracy administering trust
resources, services and accounts.
Id. Asexplained above, the Court agrees that Interior must give appropriate deferenceto tribd law in
itsadminigration of the lIM trust, and it has directed Interior to submit alist of triba laws and
ordinances that it deems gpplicable to its management of the trust. NCAI dso suggeststhat “any trust
reform restructuring assure that at the regiona/loca leve, each tribe interacts with a single governmenta
decison-maker . . . who has authority over the entire range of Indian programs (uniting trust resources,
services and accounts).” 1d. at 17-18. Although the Court agrees with this suggestion, NCAI has not
directed this Court to any provision in the 1994 Act or other applicable law (including common-law
trust duties) that would mandate such interaction. Accordingly, the Court must conclude that,

unfortunatdly, thisissue is beyond the purview of the Court in the present case.

F. Involvement of Tribad Governments
Thefifth fundamenta trust principle identified by NCAI isthat “tribad governments must be
intimately involved in developing new systemns and palicies for trust management, with consultation

taking place in amanner that ensures that tribal issues are actively addressed.” 1d. at 18. NCAI
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explanstha

[w]hen the management of trust assets are at stake, Congress has spoken clearly to provide

Indian tribes the opportunity to directly manage and administer those resources. Congress has

aso made clear that when policies and procedures governing the management of trust assets

are involved, Indian tribes must be consulted and given the opportunity to participate in the
development of those policies and procedures in amanner that consders their concerns.
Id. at 19 (citations omitted). NCAI identifies a number of congressiond acts, including the Sdlf-
Determination Act, that make clear Congress sintent in these respects. It dso points to an executive
order issued by President Clinton entitled “ Consultation and Coordination with Indian Triba
Governments’ that expresses the executive branch’s agreement with Congress upon such issues. See
Exec. Order No. 13,175, 65 Fed. Reg. 67249 (Nov. 6, 2000).

In support of thisfifth principle, NCAI recommends in its first and second amicus briefs that this
Court “direct the DOI to hat its ongoing reorganization of the BIA and expansion of OST, pending the
Court’srulingsin thislitigation.” Br. for Amicus Curiae National Congress of American Indians, Aug.
4, 2003 (“ Second Amicus Brief”) at 22. NCAI points out that Interior’s proposed reorganization
efforts have been criticized by tribd leaders and that Interior failed to consult with the Indian Tribes
prior to making its decision to reorganize.

Unfortunately, the Court must decline NCAI’ s recommendation, not because it deemsit to be
without merit, but because it is ameatter beyond the purview of the Court in the present litigation. Firgt,
astacitly acknowledged by NCAI inits June 18, 2003 resolution, thisis a matter for congressond
decision, not for the courts. See Second Amicus Br. at attach. B (resolving to “call[] upon Congressto

immediately halt the reorganization of the Bureau of Indian Affairs until the concerns of Tribal Leaders

are fully addressed by aworkable and effective reorganization plan, and until the‘To B€ process,
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devel oped through true and meaningful consultation with Indian Tribes, is completed” and requesting “a
series of hearings before the Senate Committee on Indian Affairs and the House Resources Committee
on the BIA reorganization”). Second, if NCAI possessed ajudicidly-cognizable clam that Interior's
planned reorganization violated established law — an issue as to which the Court makes no finding one
way or the other — it would need to file a complaint seeking injunctive relief againg Interior in order to
halt the reorganization process. Because NCAI is not a party to the present litigation, the Court is
precluded by the standing doctrine from entertaining such arequest in the present case.

The Court recognizes that NCAI will doubtlessly be disappointed by this Court’s decision to
decline its recommendation, and it regrets that it must do so. But as explained above, this Court has no

other choice in the matter because the issue is beyond its purview in the present case.

G. Core Systems

Findly, NCAI assertsthat “[a]t its heart, Indian trust fund administration requires accountability
in three core systems that comprise the trust business cycle: 1) Title; 2) LeasedSales; and 3)
Accounting. These core systems must be accurate and integrated, timely, and be subject to credible
gandards and oversight.” First Amicus Brief at 25 (footnote omitted). NCAI critiques Interior’'s
Compliance Plan for failing to include any specific plansto fix the exigting problems with these three
core systems. The Court will andyze NCAI’ s critique and recommendations.

Firs, NCAI describesthe title and ownership system of the 1M trust as “the most fundamental
aspect of the trust system. DOI cannot accurately collect and distribute trust fundsiif it does not have

correct information about the beneficid owners of the trust assets. Thisis the starting point for any
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effort to fix the trust system.” Id. at 25-26 (footnote omitted). 1t explains the problems with the current
title and ownership system:

Currently, the BIA is usng ten different title sysemsin the various Land Title Record Offices
around the country, both manua and dectronic. These systems contain overlapping and
inconggent information. The systems are largely “stand done’ in that they do not automaticaly
reconcile the ownership information in the agency offices, in triba records, or in the lease
distribution records that are used for daily operations. Because records management standards
and quality control procedures are lacking, there is no assurance that title records are accurate.
These inaccuracies result in [the] incorrect distribution of proceeds from trust resources,
guestions regarding the validity of trust resource transactions, and the necessity to repestedly
perform administrative problems such as probate. Consequently, alarge backlog of corrections
has developed in many of the title offices, and this has compounded the delays in probate,
leasing, mortgages, and other trust transactions that rely on title and ownership information. In
turn, each of these delays compounds the errors in the distribution of trust funds.

1d. a 26 (footnote omitted). Because “[c]leaning up the ownership information and implementing an
effective title system that is integrated with the leasing and accounting systemsiis a primary need for the
Indian trust system,” NCAI encourages this Court “to ensure that expeditious reforms are made to the
title system, including particularly the probate process” Id. at 26, 27.

Second, NCAI notes the importance of the leasing system of the [IM trust: “Mogt Indian trust
transactions take the form of alease of the surface or subsurface of an dlotment, permitsto alow the
lessee to conduct certain activitiesin return for afee, or a contract for the sale of natura resources such
astimber.” 1d. a 27. It then identifies current problems with the leasing system:

Although leasing records are vita to ensure accurate collection of rents or roydties there are no

congstent procedures or fully integrated systems for capturing this information or for accurately

identifying an inventory of trust assets. Currently, BIA has no standard accounts receivable
system and many offices have no systems to monitor compliance, or to verify the quantity and
vaue of natura resources extracted. The accounting system most often begins with the receipt
of acheck that is assumed to be accrurate and timely. Implementing an effective lease

recording system that is integrated with the title and accounting systemsis a primary need for
the Indian trust system, but the BIA has only recently begun to investigate possible technologies
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for this effort.

Id. Given the problemswith BIA’s leasing system, NCAI encourages this Court to “ensure that
[Interior' | management information and adminidrative systems provide accurate and timely information
regarding the trust resource transactions that produce income that is deposited into trust accounts.” 1d.

Third, NCAI critiquesthe 1M accounting system:

The Government acknowledges that it operates multiple syssemsto track beneficiary

information, title information, ownership and red property information, and accounting

information. It further clarifies that these systems are not standardized and that important
information in different sectors of those systems do not agree.

The DOI Plan needs to set out how its sysems will integrate information from one
function into another (from title to leasing to accounting) and how the systems can be used to
verify data. The DOI should also set out what oversight capabilities are planned into the system
(verification and audit). Any proposa should include a plan for document retention and ease of
access to facilitate audit and internal verification procedures. For example, databases should all
include a field for identifying source documents. Furthermore, the DOI system needs a built-in
cross-check between BIA entries to its control account and Treasury’ s entries to its control
account. This system should automaticaly produce adaily exception list to be examined
immediately.

Id. at 28.

Fourth, NCAI points out that Interior's Plan “further omits discussion of at least one essentia
element that must be implemented to effectively preserve the trust corpus — properly distinguishing
trugt principa and trust income.” Id. at 29. It assarts that without a plan to distinguish principal from
income during the accounting process, “the trust corpus will continue to erode to the detriment of tribes
and individud Indians” Id. at 29-30.

NCAI thus recommends that Court “focus its oversght efforts on the core trust systems

essentid to trust fund accounting and trust asset management. . . title, leasing and accounting systems.

These core systems must be functiond, accurate, integrated, timely and subject to credible oversight.”

67



Id. at 39. Specificaly, NCAI recommends that this Court direct Interior to “complete detailed plans,
policies and procedures for correcting those systems that can be implemented within Sx months of the
date of the Court’sorder.” 1d. at 40.

The Court is concerned that Interior' s Comprehensive Plan lacks any specific proposasto
ensure that itstitle, leasing, and accounting systems are integrated and functiona, and can be depended
on in the future to generate accurate information. Without these systems operating correctly, it does not
seem possible that Interior will be able to comply with the 1994 Act’ s requirement that

[n]ot later than 20 business days after the close of a calendar quarter, the [Interior] Secretary

shdl provide a satement of performance to each Indian tribe and individua with respect to

whom funds are deposited or invested pursuant to [25 U.S.C. § 162d]. The statement, for the

period concerned, shall identify the source, type, and status of the funds; the beginning baance;

the gains and losses; receipts and disbursements; and the ending balance.
25 U.S.C. §4011(b). Nor doesit appear that Interior will be able to comply with its pre-existing duty
to account to the IIM beneficiaries without these systems operating correctly. It may be that Interior is
planning efforts to address the problems with these systems, but the Court is unable to determine this
from the vague language of Interior's Comprehensive Plan. Accordingly, the Court will includein its
gructurd injunction a provison directing Interior to submit a detailed plan of measures it intends to take
to correct the problems with the leasing, title, and accounting systems of the [IM trust fund that have
been identified by NCAI initsamicus brief. This plan must include a detailed timetable for the
implementation of specific measures that will correct these problems.

The Court dso agrees that Interior' s Comprehengve Plan contains no mention of any intent to

distinguish income from principa during its higtorical accounting of the IIM trust fund. Although the

Pan doesinclude “[g]ections gpplicable to Indian Trust of the Uniformed [sic] Principa and Income
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Act” among aligt of “requirements that may contain provisons affecting the trust management business
lines” thisreferenceis S0 vague as to be virtualy meaningless. As affirmed above, Interior must
adminigter the [IM trust in accordance with the traditional common-law duty to use reasonable care and
skill to preserve the trust property. The Court will therefore includein its structural injunction a
provison directing Interior to identify the steps it intends to take as part of its To-Be Plan to digtinguish
principa from income during its historical accounting of the 11M trust fund, in accordance with its duty

to use reasonable care and skill to preserve the trust property.

V. CONCLUSION

On September 17, 2002, the Court directed Interior to submit aplan for bringing itsdf into
compliance with the fiduciary obligations it owes to the I1IM trust beneficiaries. The Court must
determine whether Interior’s Comprehensve Plan, as modified by provisonsin the structura injunction
issued this date, represents a reasonable plan to bring Interior into compliance with its fiduciary
obligationsin atimely fashion.

During the Phase 1.5 trid, this Court qualified Richard Fitzgerald, Acting Director of Interior's
Office of Trust Regulations, Policies and Procedures, as an expert on trust operations, trust asset
management, trust stlandards, and trust systems. See Tr., Day 6, PM session (May 8, 2003) at 23:2-
11; 34:5. Fitzgerdd tedtified that, in his opinion, Interior's Comprehensive Plan was a reasonable plan
for bringing Interior into compliance with itsfiduciary duties, if it could be implemented:

Q. Do you believe presently that the Department of the Interior has individuds with the

necessary experience and skillsto bring the IIM Trust into compliance with the trust
standards?
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A. There are some people who know what needs to be done from an operational
gandpoint. Donna[Erwin], | think, is an outstanding person who understands what a
trust is and what trust operations are.

| think that plan that has been put together is a reasonable plan if it can be
implemented. But from a management standpoint, you know, and | have acertain
amount of experience with managing lawyersin paticular, one of the mogt difficult
things that the Department is going to face is the implementation of the plan thet they
have got.

Onceit is successtully implemented, like with any plan, we will find out where
the week points are, and the Department will find out where the weak points are, and
like in any management process, good management will address those wesk points and
bring about the necessary change.

| think there are — to answer your question, yes, | think that there are some
people there who have got a good sense of what needs to be done. Donna [Erwin],
Doug Lords, Margaret Williams— basicaly the OTFM people, because they have
got, in my view, . . . good experience with managing at least the money that comes out
of the trust [assets].

Id. at 41:1-25 (emphasis added). NCAI has also offered a qualified positive assessment of the As-Is/
To-Be process contained in Interior’s Comprehensive Plan:

Amicus NCAI notes that the As-Is/ To-Be business processing reengineering has the potential
for squaring the DOI’ s trust reform implementation with the requirements set out by Congress
and under review by this Court. Provided thet tribes are actively involved in the reengineering
and the Court retains oversight, the effort may offer system-wide solutions to the problems of
trust mismanagement rather than Smply responses to its symptoms. While not covering every
trust activity, the As-ls study is the most comprehensive and current review documenting trust
operations.

With tribal participation, this comprehensive study could serve as a powerful tool for
reform by offering a more complete picture of the Government’ s structures, systems and
processes to carry out its trust responsibility to tribes and individua Indian. Absent tribal
involvement and Court oversght, however, the DOI will likely use the reengineering as atool to
judtify directing trust reform in the agency’s, not the beneficiaries’ interest. Whether the Trust
Reform Task Force is reconvened, reinvigorated, or another triba participation mechanismis
established, tribes must be included in the evauation of the As-Is recommendations and the To-
Be modding.

Firg Amicus Brief a 36 (emphasisin origind).

As explained in the companion memorandum opinion issued this date, controlling precedents
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such as Brown v. Board of Education, 349 U.S. 294 (1955) (“Brown 11”) and Lewisv. Casey, 518

U.S. 343 (1996), require this Court to dlow an ingtitutional defendant the first opportunity to propose a
remedia plan designed to cureitsviolations of law. The Court concludes thet Interior’s
Comprehensive Plan, as amended by the relevant provisions of the structura injunction issued this dete,
represents a reasonable next step in the process of bringing Interior into compliance with itsfiduciary
obligationsto the [IM beneficiaries.

But aplan ismerdy ink on paper. Fitzgerdd thus qudified his remarks by explaining that

Interior’s Comprehensive Plan represents a “reasonable plan if it can be implemented,” and NCAI

amilarly stressed that the As-Is/ To-Be process possesses the “potentid for squaring the DOI’ s trust
reform implementation with the requirements set out by Congress and under review by this Court.” In

short, Fitzgerad' stestimony on adightly different topic is relevant to the present issue:

Q: [A]mong other things, the [Restatement of Trusts| has alist of some— of a number of
duties— duty of loydlty, duty of care, duty of kill. Do you think that those duties
govern thistrust as wel?

A. | believe they do. And I think that the Department believes that, too, and | will tell you
why. The Secretary put out histrust principles back in 2000, | guess. And the memo
that accompanied those had a paragraph about sources of guidance.

That paragraph references the Krulitz letter. It obvioudy references federd
law, but it o references the Krulitz letter, and then alist of federd Indian trust cases.

If you go back and you read those Indian trust cases, you will seein, | think
every one, the courts refer to and rely on the — to the restatement, and Scott, and
[Bogert]. So the Secretary has dready said that those things are valid sources of
guidance, a least to my mind.

THE COURT: And you think that thet is dill outstanding as valid guidance?

THE WITNESS: Y our Honor, itistill inthemanud. Now again, it is the implementation
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thing. Y ou know, having it in the manual — we used to seethisin bank
requlaions dl of thetime.

A good st of policies and procedures was absolutdly
wonderful to have on the books, but you had to check to see whether
or not they were being followed, and most of the time, or often, when
you would find a bank that wasin trouble, you would find thet the
palicies and procedures, which were pretty good, were just not being
followed.

Id. at 48:17 - 49:22 (emphasis added). It has frequently been observed that the Enron Corporation

possessed an extensive, 65-page code of ethics. Obvioudy, the mere existence of this code did not

prevent the corporation’ s officers and directors from behaving unethically. Interior’s Comprehensive

Pan will be smilarly usdess unlessit is actudly implemented. Again, the Court turnsto Fitzgerdd's

testimony:

Q.

W, let me touch upon that for amoment. You say if [Interior] can implement it.
What are some of the things that give you a concern regarding whether they can
implement this plan?

Reading things like the legidative higory for the Reform Act, you will see there that the
Department has attempted over many years to reform the trust systems and have not
been ableto doit.

Reading things like [Interior’s Inspector Generd’s| Report of ayear ago. In
the very, very beginning, the |G talks about the bunker mentality a the Department,
something that he has observed for over 20 years, and where offices fight one another,
and that sort of thing.

There was even areport on the front page of The New Y ork Times about a
year ago about — that the Secretary had brought in somebody from the FBI to find out
how many policemen the Department has and that fellow has been, from what The
Times report says, has been not successful because he has been fought by al of the
various offices.

We hope that the Department can get beyond that, but that is dways, again —
and particularly in government, I’ ve got to say, | don't think this has anything to do
particularly with the BIA, but large departments are difficult to manage, and so thereis
going to be achdlenge there, | believe, that the Department needs to solve if they are
going to be able to implement what needs to be implemented, because | don't think
everybody is— change isresisted, aswe dl know.
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Tr., Day 8, AM session (May 12, 2003) at 17:14 - 18:16.

Asthe Court has explained in its companion memorandum opinion, it is very skeptical of the
notion that Interior’s extraordinary resistance to the clear mandates of Congress and the courts may be
explained awvay smply as the downess of government bureaucracy. The bunker mentdity existing at
Interior is not atypica characteridtic of federal agencies. The Court will therefore not smply remand to
Interior, asit did following the Phase | trid in 1999, but will ingtead include among the provisons of its
gructura injunction arequirement that Interior actudly implement its Comprehensive Plan, as modified
by the present opinion.

The reason that the Court has decided not to Smply remand to Interior is that virtualy nothing
has been accomplished since 1999 to bring Interior into compliance with the fiduciary obligations it
owesto the [IM beneficiaries. During the Phase | trid, Interior represented to the Court that its
implementation of the Trust Asset and Accounting Management System (“TAAMS’) would serve as
the centerpiece of trust reform. Numerous witnesses testified that when implemented, TAAM S would
dlow BIA to “adminigter trust assets, generate timely hills, identify delinquent payments, track income

from trust assets, and distribute proceeds to the appropriate account holders.” Cobell v. Norton, 226

F. Supp.2d 1, 49 (D.D.C. 2002) (citation omitted) (“Cobell VII"). Indeed, one of Interior’ s proposed

findings of fact during the Phase | trid dtated that “TAAMS s, a heart, a data management system that
contains dl the essentid

functions to enable BIA to meet the requirements of the 1994 Reform Act.” Id. at 48 (citation
omitted). Additiondly, during the Phase | trid,

[Interior] argued, in large part based on the testimony regarding TAAMS, that injunctive relief
was not gppropriate [in the present case]. The Department specifically stated that “[t]he
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testimony at trid showed that Interior is making good faith efforts to come into compliance with

al legd obligations through promulgation and implementation of the HLIP. Raintiffs have not

shown that an injunction is necessary to prevent violaions from perssting. There isno reason
to conclude that an injunction is required to bring about compliance with these duties.”
1d. (citation omitted).

However, on February 23, 2001, the very same day that the D.C. Circuit issued its Opinion
affirming the Court’s Phase | opinion, then-Chief Information Officer for BIA Dominic Ness issued a
memorandum to the Specid Trustee. Ness, one of Interior’s principa witnesses during the 1999 trid,
informed the Specid Trugtee “that trust reform isdowly, but surdy imploding at thispoint intime.” |d.
at 19. It has subsequently become clear to the Court that TAAMS will never function properly.
During the Phase 1.5 trid, former Specia Trustee Paul Homan presented uncontradicted testimony that
after spending severd years and severd miillion dollars developing TAAMS, Interior abandoned the
TAAMS project. See Tr., Day 1, PM session (May 1, 2003) at 97:6-8 (testimony of Paul Homan).

It remains the case, however, that for Interior to comply with its fiduciary obligations to the 11M
beneficiaries, it iscrucid that it be able to access trust datain eectronic form, including ownership
information. Y et Interior has presented no plan to this Court describing any definite measures to satisfy
that need. Indeed, its“ Comprehensve Plan” isaplan in name only — the actua plan for bringing
Interior into compliance with its fiduciary obligations is the To-Be Plan, which is not expected to be
completed until March of 2004. Therefore, the Court views Interior’ s Comprehensive Plan” merely as
anext gep in the process of Interior’s bringing itsdf into compliance with its fiduciary obligations,
becauseit isredly only a plan to make aplan (namely, the To-Be Plan).

Thus, from the time that this Court remanded to Interior in 1999 until the anticipated completion
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of the To-Be Plan in 2004, five years will have dapsed in which Interior has demondrated virtualy no
progressin complying with itsfiduciary obligations to the 11M beneficiaries. Interior has not shown that
any of the breaches of trust identified in the Court’s 1999 opinion have been corrected.® Nor, until
2004, will many of these breaches even be addressed. In that year, when Interior expectsto issueits
To-Be Plan, it will have been almost ten years since Congress passed the 1994 Act requiring Interior to
comply with its duties to the 1M beneficiaries, including its duty to account. Y et not asingle statement
of account has been issued to a beneficiary since the passage of the Act.

At the close of the Phase | trid, this Court stated that, “ given the long and sorry history of
the United States' trusteeship of the [IM trugt, the defendants' recal citrance toward remedying
their mismanagement despite decades of congressiona directives, and the consequences of
alowing these enumerated breaches of trust to continue, the court will retain continuing
juridiction over this maiter. 1t would be an abdication of duty for this court to do anything less”

Cabd v. Babhitt, 91 F.Supp.2d 1, 7 (D.D.C. 1999) (“Cobell V"). At the present juncture, dmost

four years later, Interior has till failed to mend the breaches of trust enumerated in 1999. Additionaly,
Interior has informed the Court that it will not be able to submit to this Court its actuad plan to bring

itsdf into compliance with its fiduciary obligations until March of 2004, amost afull decade after the

18 Indeed, in at least one aspect, the situation has gone from bad to worse. In 1999, BIA had a
probate backlog of approximately 12,000 cases. Cobell V, 91 F. Supp.2d at 17. However, during
the Phase 1.5 trid, Specid Trustee Ross Swimmer that it was his* understanding that there are as many
as 18,000 that are awaiting probate now.” Tr., Day 41, AM session (July 2, 2003) at 71:13-14; see
aso Tr., Day 40, PM session (July 1, 2003) at 85:25 - 86:2 (“1 believe that the number is around
18,000 that are elther officid or unofficid deaths, and they may or may not be at one phase or another
of probate.”). This represents an increase in the probate backlog by 50% since 1999. In &t least one
aspect, then, Interior’s “trust reform” has actually resulted in further stagnation rather than reform.
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passage of the 1994 Act, and five years since this Court remanded to Interior after the Phase | trid.
Given these circumstances, the Court concludes that it would be an abdication of this Court’s duty to
remand back to Interior once again. Given the history of Interior’ s intransgence in the face of clear
mandates from Congress and the courts to take steps to comply with its fiduciary obligations, the only
reasonable conclusion is that remanding to Interior at the present juncture would virtualy guarantee that
this Court’s orders will not be carried out. Accordingly, the Court will not remand to Interior. Insteed,
it will direct Interior to comply with the provisons of its Comprehensve Plan, including the completion
of its To-Be Plan.

To ensure Interior's compliance, it will be necessary for this Court to prescribe atimetable for
the implementation of Interior’s Plan. Although the Court has concluded that this Plan, as amended by
the rlevant provisons of the structura injunction issued this date, represents a reasonable next step in
the process of bringing Interior into compliance with its fiduciary obligations to the [IM beneficiaries,
that conclusion is founded upon the premise that the plan will be implemented within a reasonable
amount of time. Without knowing whether Interior expects to implement the Plan in the course of two,
three, five, ten, fifty, or ahundred years, it isimpossible for the Court to verify that premise.

In its January 6 Compliance Plan, Interior listed severd specific tasks it intends to accomplish
to bring itsdf into compliance with itsfiduciary obligationsto the [IM beneficiaries, together with time
frames for the completion of those tasks. See Department of the Interior Fiduciary Obligations
Compliance Plan at 50-51, 54, 58, 62, 76, 77, 83, 84, 94 (Defs.’” Ex. 1). Inits proposed findings and
conclusions, Interior represents that these time frames “were developed after taking into account

Interior’ s experience, advice from outside experts, Satutory congtraints, existing budget and
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appropriation requirements, the need for consultation with Congress and tribes, and Interior’'s
consdered judgment of the time required to implement large-scale indtitutiona changes.” Defs.” Prop.
Findings and Conclusons at 217. The Court will incorporate these time frames into atimetable to be
included in the structurd injunction issued thisdate. Additiondly, the Court will incorporate into this
timetable dates for the completion and implementation of the To-Be Plan, based on Specid Trustee
Swimmer’ stestimony during the Phase 1.5 trid that Interior plans to complete the To-Be Modd in
March or April of 2004, and Interior’ s representation in its Comprehensive Plan that its implementation
of the To-Be Plan will take approximately fourteen months after the To-Be Model is completed.

The Court does not believe that it will take agrest deal of time before the monitor’ s reports on
Interior’ s efforts will demondirate whether Interior isimplementing the provisions of its Comprehensve
Panin good faith. Thisbdief isbased in part on the testimony of Fitzgerad during the Phase 1.5 trid:

Q: |s there the necessary expertise, management skills at the Bureau of Indian Affairsto do
that part of the reform([,] to bring themsdlves fully into compliance with their trust duties?

A. | don't know. | don’'t. | don’t think | can answer that question yes or no. | think the
best | can do with that is that within the next year, we will know that.

Q. If you were at the Office of the Comptroller of the Currency and you were evaluating
thistrugt, and you were evauaing the management of the Bureau of Indian Affairs,
what actions would you take?

A. Oh, I think | would — you know, that has been testified to before, | do believe. If this
were a department in a nationa bank, we would have closed it along time ago, the
OCC would have closed it along time ago.

Q. And would you have appointed areceiver or a different trustee?

A. Y es, we would certainly look for a different trustee, and the way you usudly do thet is

you go to the courts and you say, “ This trustee is not up to doing the job. The Court
needs to find a— appoint another trustee.”
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Q. And if gppointing ancther trustee for whatever reason was not an option, would you
consder appointing areceiver in that instance?

A. Sure.

Tr., Day 8, AM session (May 12, 2003) at 19:16 - 20:15. The Court has decided not to appoint a
receiver to manage the I1M trugt at the present time. This decison is based on the Court’s conclusion
that controlling precedent in this case requires that at this stage of the present proceedings, the
appropriate remedy isadructura injunction to bring the ingtitutiona defendant into compliance with its
lega obligations, together with the gppointment of a monitor to report on the defendant’ s progressin
complying with the provisons of the injunction. Within ayear or S0 after the injunction takes effect, it
will doubtlesdy become clear from the monitor’ s reports whether Interior is actualy complying with the
provisons of theinjunction that are intended to bring it into compliance with its fiduciary obligationsto
the IIM beneficiaries.

Onefina word isin order. The Court is mindful that in some aspects, the interests of the
plantiffsin this action — individua Indian trust beneficiaries — and the interests of the tribd trust
beneficiaries may diverge. But the Court is aso mindful that, without the input and support of the Indian
Tribes, any proposed reform of the 11M trust will likely be doomed to fail. Therefore, even though the
Tribes are not parties to the present case, the Court will make every effort to shapeitsremediesin a
way that will not harm the interests of the Tribes. The Court invites amicus NCAI to submit additiondl
amicus briefsin order to bring any important issues that may arise in the future to the Court’ s attention.
Additiondly, once the Court has gppointed its monitor, the Court will direct him or her to serve each of

his or her reports upon NCALI in order to keep the Tribes informed as to the progress of Interior's
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implementation of the structurd relief ordered thisdate. It will further direct the monitor to meet on a
quarterly basis with representatives of NCAI in order to receive input from the Tribesin atimely
manner, and to file a detailed report of al such meetings on the record in this case, in order that the
Court may receive such input. It isthe Court’s Sncere hope that these measures will minimize any
tenson that exists between the interests of the plaintiffs and the interests of the Tribes.

An order shdl be issued this date cons stent with the foregoing memorandum opinion.

Date:

Royce C. Lamberth
United States Didtrict Judge
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