UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ELO SE PEPI ON COBELL,
et al .,

Plaintiffs,

Civil No. 96-1285
( RCL)

V.

)

)

)

)

)

)

)
BRUCE BABBI TT, Secretary )
of the Interior, )

)

LAWRENCE SUMMERS, Secretary )
of the Treasury, and )

)

)

)

)

)

KEVI N GOVER, Assi st ant
Secretary of the Interior,

Def endant s.

MEMORANDUM AND ORDER

On May 11, 1999, defendants first notifiedthe Court’s Speci al
Mast er of the destruction of 162 boxes of potentially responsive
records by the Departnent of the Treasury during the peri od of Novenber
23, 1998 t o January 27, 1999, as wel |l as the previously unreported | oss
in 1996 of a box of Treasury records. The docunent destructi on was
aut hori zed to begin on the very same day, Novenber 23, 1998, that
Treasury Department officials weretestifying beforethe Court about
t heir negligenceinallowngthe destruction of vol um nous mcrofilm
files that shoul d have been preserved, and whil e Treasury Depart nent
and Justice Department of ficials were repeatedly assuringthe Court

that all necessary steps were being taken to preserve all rel evant



docunents. The docunent destruction was ordered hal ted on January 28,
1999, and reported to agency counsel, and t hen covered up for nont hs.
At thetinethe destruction was halted, the Court had just concl uded a
contenpt trial of the Secretary of Treasury — as well as other
officials. The Court found the Secretary in contenpt in aruling
i ssued on February 22, 1999, and warned t hat seri ous consequences woul d
befal | government of ficials who continueto engagein m sconduct in
this case. Rather than comng forward forthrightly at that tinme and
maki ng t he necessary adm ssions, the Treasury officials deliberately
decided not totell Justice Departnent of ficials about the destruction,
arrogatingtotally to thensel ves t he deci sion that the docunents were
not relatedtothis litigation, adecisionthat everyone invol ved now
adm ts was wrong.

On June 3, 1999, defendants fil ed a Report to t he Speci al Master
(subsequently denom nated the “Tyl er Report”). The Court deci ded not
to derail or postpone the inm nent Phase-onetrial inthis case, and
overruledplaintiffs’ effortstofully explorethese matters at the
imm nent trial. Instead, the Court directed the Special Master to
conduct adetailedinquiry intothe matter, whi ch he has nowdone. The
Court was deeply di sturbed with the defendants’ delay inreportingthis
docunment destruction to the Court and to plaintiffs, so that
appropriate corrective acti on coul d be supervi sed by the Court. At

| east equal |y di sturbing was the fact that def endants’ representations



about t he adequacy of the steps taken to preserve rel evant docunents
turned out to be just as fal se as those fal se representations that | ed
to the Court’s February contenpt findings.

The Clerk shall file in the record of this case the attached
Recommendat i on and Report of t he Speci al Master Regardi ng t he Del ayed
Di scl osure of the Destruction of Uncurrent Check Records Mai nt ai ned by
t he Departnent of the Treasury with the Court (“Special Master
Report”), which was submtted to the Court on Decenber 3, 1999.
Def endants have filed a notion requesting that the Special Master
Report not be made public until the Court acts on the report. That
notionis DENI ED. Defendants correctly point out that under Rul e 53 of
t he Federal Rul es of Gvil Procedure, the Special Master’s Report does
not constitute afinal determ nation. Once the report is received by
t he Court and served onthe parties, the parties canfile objections,
whi ch nust then be resol ved by the Court. This procedure ensures
f undanent al due process, and provi des no basis for sealingthe report
once the Special Master has conpleted it.

Fi ve i ndi vidual s who are di scussed in the report — Assi st ant
Ceneral Counsel Roberta Ml nerney, Deputy Assi stant General Counsel
El eni M Constantine, and attorneys Janes Regan, Randall Lewi s, and
Dani el Mazell a - have al so filed a notion seeking to have t he Speci al
Master’ s Report fil ed under seal and gi vi ng them45 days to revi ewand

comment on the report beforeit is made public. Their notionis al so



DENI ED. It has al ready been al nost seven nont hs sincethis matter was
brought to the Court’s attention. The Court isunwillingto allow
addi ti onal weeks — or nonths —to go by beforethis material is placed
on the public record. The Court has del ayed plaintiffs’ discoveryinto
these matters until the Special Master’s inquiry was concl uded, and t he
Court has not allowed plaintiffs to present any wi tnesses or testinony
regarding this matter. Continued delayis not inthe publicinterest.

The Court takes no action what soever on the report today. No
actionw || be takenuntil all objections and comments are revi ewed and
addressed. The Special Master has indicated that each affected
i ndi vidual will be given an opportunity to submt conments to him and
that he wi || provi de a Suppl enental Report with his anal ysis of those
comments. This provides eachindividual withafull opportunityto
present their side before any action is taken by the Court.

VWi | e the Court certainly understands the notivation of the five
af fected i ndi vi dual s who have sought to keep thi s report under seal,
t he Court nmust express its di sappoi ntnent that the United States woul d
join their efforts.

The Clerk shall make the Special Master’s Report avail abl e
FORTHW TH.

SO ORDERED.



Dat e:

Royce C. Lanberth
United States District Judge



