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MEMORANDUM OPINION

This matter comes before the Court after a twenty-nine day bench trid to determine whether
defendants Gale Norton, Secretary of the Interior, and Neal McCaleb, Assstant Secretary of Interior
for Indian Affairs, should be hed in civil contempt of court. After carefully reviewing of dl the evidence
presented and representations made at tria, the record in this case, and the applicable law, the Court
finds that these defendants arein civil contempt of court. The Court’s findings of fact and conclusons

of law are detailed bdow.

[. INTRODUCTION
The Department of Interior’s adminidtration of the Individua Indian Money (“11M”) trust has
served as the gold standard for mismanagement by the federd government for more than acentury. As
the trustee-delegate of the United States, the Secretary of Interior does not know the precise number of
[IM trust accounts that sheis to administer and protect, how much money is or should be in the trugt, or

even the proper baance for each individua account. Because of the Secretary’ s systemic fallureasa



trustee-del egate, the federa government regularly issues payments to beneficiaries—of their own
money—in erroneous amounts. In fact, the Interior Department cannot provide an accurate accounting
to the mgority of the estimated 300,000 trust beneficiaries, despite a clear statutory mandate and the
century-old obligation to do so. Asthe Court observed more than two years ago, “[i]t isfiscd and

governmentd irresponghbility inits purest form.” Cobdll v. Babbitt (* Cobell V), 91 F.Supp.2d 1, 6

(D.D.C. 1999).

Equaly troubling is the manner in which the Department of Interior has conducted itsdlf during
the course of thislitigation. In February of 1999, the Court held Bruce Babbitt, then-Secretary of the
Interior, and Kevin Gover, then-Assstant Secretary of Interior for Indian Affairs, in civil contempt for
violaing two of this Court’s discovery orders. Among other things, the Court found that dmost
immediately after proposing a clear and unambiguous order which the Court signed, “the defendants
disobeyed that order and successfully covered up their disobedience through semantics and strained,

unilaterd, sdf-serving interpretations of their own duties.” Cobell v. Babbitt (“Cobdl 1V”), 188 F.R.D.

122, 140 (D.D.C. 1999). The defendants misconduct did not end there. Since holding then-
Secretary Babbitt and then-Assstant Secretary Gover in contempt, the Court has had to sanction the
Department of Interior for filing frivolous motions, enter severd temporary restraining orders to prevent
the Department from taking potentidly adverse actions, and appoint both a Specid Master (to oversee
discovery) and a Court Monitor (to review the defendants' trust related activities). Moreover, there
are saverad motions currently pending before the Court regarding alleged misconduct by the Interior
Department. 1n short, the Department of Interior has handled this litigation the same way that it has

managed the IIM trus—disgracefully.



The issue now before the Court is whether the Secretary of the Interior and the Assistant
Secretary of Interior for Indian Affairs should again be hed in civil contempt of court. Specificdly, the
Court ordered these two government officids to show cause why they should not be held in civil
contempt for: (1) failing to comply with the Court’s Order of December 21, 1999, to initiste a
Historica Accounting Project; (2) committing a fraud on the Court by concealing the Department’ s true
actions regarding the Higtorical Accounting Project during the period from March 2000, until January
2001; (3) committing afraud on the Court by failing to disclose the true status of the TAAMS project
between September 1999 and December 21, 1999; (4) committing a fraud on the Court by filing false
and mideading quarterly status reports starting in March 2000, regarding TAAMS and BIA Data
Cleanup; and (5) committing a fraud on the Court by making fdse and mideading representations
garting in March 2000, regarding computer security of 1IM trust data. The Court will address each of

these specifications below in turn.

II. BACKGROUND
A. FACTUAL BACKGROUND?
1. Higtory

During the early 1800s, the United States' policy towards Native Americans-which included

The underlying facts of this case have dready been detailed by both this Court, see, e.q.,
Cobd| v. Babhitt (*Cobel 1”), 30 F.Supp.2d 24, 27-29 (D.D.C. 1998), and the U.S. Court of
Appedsfor the D.C. Circuit (“D.C. Circuit”), see Cobdll v. Norton (“Cobell VI”), 240 F.3d 1081,
1086-1092 (D.C. Cir. 2001). Inlight of these decisons, the Court will only give abrief summary of
the facts pertinent to the instant matter.
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entering into (and frequently violating) tresties as well as the use of force-ed to the remova and
relocation of many tribes from the East and Midwest to unsettled landsin the West. In the late 19th
century, the United States policy of relocation was replaced with a policy of assmilation. Under this
new policy, the federa government dlotted land that had been set aside for tribes to individua tribe
membersingead. The policy of assmilation was designed “to extinguish triba sovereignty, erase

reservation boundaries, and force assmilation of Indiansinto society at large” Yakimav. Yakima

Indian Nation, 502 U.S. 251, 254 (1992).
The assmilationigt policy, which began with individually negotiated tregties, became federd law
when Congress passed the Genera Allotment Act of 1887, dso known asthe “Dawes Act.” Under
the Dawes Act,
beneficid title of the dlotted lands vested in the United States as trustee for individua
Indians. Thetrust wasto last for 25 years or more, at which point a fee patent would
issueto theindividud Indian dlottee. During the trust period, individud accounts were
to be set up for each Indian with a stake in the dlotted lands, and the lands would be
managed for the benefit of theindividua dlottees. Indians could not sl lease, or
otherwise burden their dlotted lands without government approva. Where tribes
resisted allotment, it could be imposed.

Cobdll VI, 240 F.3d at 1087.

The United States policy of assmilation and its dlotment of triba lands ended with the
enactment of the Indian Reorganization Act of 1934 (“IRA™). Although the IRA provided that
unallotted surplus Indian lands would be returned to tribal ownership, the statute did not disturb lands
dready dlotted to individud Indians, and actually extended the trust period for dlotted lands

indefinitely. Thus, under the IRA the federal government maintained control of lands aready dlotted

but not yet fee-patented, and accordingly retained its fiduciary obligations to administer the trust lands
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and funds arigng therefrom for the benefit of individua Indian beneficiaries. These lands form the basis
of the IIM trust accounts that are at the core of this lawsuit.?

2. Federd |IM Trust Respongbilities

Thereis no question that as aresult of the dlotments made from 1887-1934 and the IRA’s
indefinite extenson of the trust period, the United States has assumed the fiduciary obligations of a

trustee. United Statesv. Mitchdl (“Mitchdl 117), 463 U.S. 206, 225 (1983) (noting that “afiduciary

relationship necessarily arises when the Government assumes . . . eaborate control over forests and
property belonging to Indians.”). Although the United Statesitself isthe trustee of the [IM trust, under
current law the Secretary of the Interior and the Secretary of the Treasury are the designated trustee-
delegates. Thefailure of either Secretary to perform his or her particular fiduciary responsibilities
results in the United States breaching its fiduciary obligationsto the 1M trust beneficiaries. Cobdl VI,
240 F.3d at 1088.

Within the Department of Interior, severa agencies have specific trust obligations. These
agenciesinclude, among others, Bureau of Indian Affairs (“BIA”), Office of Trust Fund Management

(“OTFM”), and Office of the Specia Trustee (“OST”).2 BIA is primarily respongible for trust land

2Two later developments in the United States-Indian relaionship are worth mentioning. In the
early 1950s, the federd government switched course yet again by adopting the “termination policy.”
Under this policy, the federa government sought to terminate its relationship with the Indian tribes, and,
specificaly, sever the trust relationship. The termination policy was short lived, however, and was soon
replaced with the current policy of “sdf-determination and self governance” The highlight of the
current policy came in 1975 when Congress enacted the Indian Sdlf-Determination and Education
Assgance Act. That statute authorizes tribes to assume some of the management functions currently
imposed on the Bureau of Indian Affairs (“BIA”) and Office of Trust Fund Management (“OTFM”).

3For amore extensive discussion of their responsibilities, see Cobdl V, 91 F.Supp.2d at 9-12.
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management, including the gpprova of leases and land transfers, and income collection. The vast
mgority of transactionsinvolving IIM trust lands must be gpproved by BIA. OTFM, in conjunction
with the Treasury Department, deposits 1M land revenues, maintains the individua 11M accounts, and
ensures that money is distributed to 1IM account holders. OST, which was created in 1994, oversees
the lIM trust reform efforts*

The Department of Interior and its subagencies have utterly failed to managethe lIM trustin a
manner consstent with the fiduciary obligations of atrustee-delegate. The D.C. Circuit succinctly noted
thisfalurein February of last year when it wrote that:

The federd government does not know the precise number of [1M trust accountsthisit
isto administer and protect. At present, the Interior Department’ s system contains
over 300,000 accounts covering an estimated 11 million acres, but the Department is
unsure whether thisis the proper number of accounts. . .[In fact,] [n]ot only doesthe
Interior Department not know the proper number of accounts, it does not know the
proper balances for each 1M account, nor does Interior have sufficient records to
determine the value of 11M accounts. . . Current account reconciliation procedures are
insufficient to ensure that existing account records, reported account balances, or
paymentsto IIM beneficiaries are accurate. . . As aresult, the government regularly
issues payments to trust beneficiaries in erroneous amounts—from unreconciled
accounts-some of which are known to have incorrect balances.

Cobell V1, 240 F.3d at 1089.

3. The Indian Trust Fund Management Reform Act

Concern over the Department of Interior’s management of the [IM trust is not a recent

development. Since at least the mid-1980s there has been widespread disapprova of the manner in

“While most of the United States' fiduciary duties are performed by the Department of Interior,
the Treasury Department has sgnificant trust respongibilities aswell. Specificdly, the Treasury
Department maintains and invests [IM funds at the Interior Department’ s direction and provides
accounting and financid management sarvices
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which the Department of Interior has administered the [IM trugt. Time and again, however,
Department officials pledged to address these concerns. Findly, in 1988, Congress began holding

oversght hearings on the Interior Department’ s management of the 11M trust. These hearings resulted

in the issuance of areport in 1992, entitled Misplaced Trust: The Bureau of Indian Affairs

Mismanagement of the Indian Trust Fund (*Misplaced Trust”), which harshly criticized the Department

of Interior’ shandling of the IIM trust accounts. Among other things, the report found “sgnificant,
habitud problemsin BIA’s ability to fully and accurately account for trust fund moneys, to properly
discharge itsfiduciary responghbilities, and to prudently manage the trust funds” PIs’ Ex. 55 at 3.

Asareault of the findings made in Misplaced Trust, Congress passed the Indian Trust Fund

Management Reform Act in 1994 (1994 Act”). The 1994 Act codified certain preexigting trust duties
that the United States owes to the IIM beneficiaries> In addition, the 1994 Act identified some of the
Secretary of Interior’s duties to ensure “ proper discharge of the trust responsibilities of the United
States.” 25 U.S.C. § 162a(d). Moreover, because Congress recognized that the Interior

Department’ s pattern of historic failures could not be alowed to continue, the 1994 Act aso created
OST “to provide for more effective management of, and accountability for the proper discharge of, the
Secretary’ strust responsibilities to Indian tribes and individua Indiang.]” 25 U.S.C. § 4041(1). OST
is headed by the Specia Trustee, a sub-cabinet leve officer who reports directly to the Secretary of the
Interior. Despite the “generd oversight” duties of the Specid Trustee, ultimate decison-making power

over the [IM trust accounts remains with the Secretary of Interior. 25 U.S.C. § 4043(b)(1).

®It is worth noting that the 1994 Act did not create the government’s 11M trust duties, but rather
explicitly acknowledged some of them.

-7-



4. The High Leved Implementation Plan

The 1994 Act requires the Specid Trustee to develop a* comprehensive strategic plan” for
trust management reform and an gppropriate reform timetable to ensure “ proper and efficient discharge
of the Secretary’ strust respongibilities” 25 U.S.C. § 4043(a)(1). In accordance with these
obligations, the Specid Trustee submitted a“drategic plan” to the Secretary of Interior and Congressin
April of 1997. After reviewing the Specid Trustee' s strategic plan, the Secretary of Interior issued his
own planin July of 1998, known as the High Leve Implementation Plan (“HLIP’). The HLIP
conssted of twelve “subprojects’ which focused on ensuring the accuracy of information regarding the
[IM trust accounts and developing uniform policies and procedures to guide trust management in the
future. The two subprojects that are particularly important to the instant proceeding are Data Cleanup
and Computer Systems. Under the BIA portion of the Data Cleanup subproject, the Interior
Department sought to “have alevd of datain the [computer] system that alows for proper land title
records and every dlottee and every tribe to receive the correct dollars that they’ re supposed to get.”
Phase | Trid Tr. a 2504. Asfor the Computer Systems subproject, the Department of Interior
committed itsdlf to the acquidtion and implementation of two new computer sysemsto help it better
manage the [IM trust accounts. The principa new computer system is known as the Trust Asset and
Accounting Management System (“TAAMS’). TAAMS, when implemented, is supposed to dlow
BIA to adminiger trust assets, generate timely hills, identify deinquent payments, track income from
trust assets, and distribute proceeds to the gppropriate account holders.

On March 1, 2000, the Department of Interior filed its Revised and Updated High Level

Implementation Plan with the Court. Although the Revised HLIP was different than the origind in many
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respects, for purposes of the instant matter it is sufficient to note that it maintained subprojects regarding
BIA Data Cleanup and TAAMS. Since the Revised HLIP supplanted the origind, it will be consdered

the HLIP for the remainder of this opinion.

B. PROCEDURAL HISTORY

The plaintiffs filed the ingtant action againg the Secretary of the Interior and other federd
officids on June 10, 1996, “to compd performance of trust obligations” They aleged that the
federa government’ s trustee-delegates, including the Secretary of Interior, breached (and continue to
be in breach of) ther fiduciary duty to plaintiffs by mismanaging IIM trust accounts. On February 4,
1997, this Court certified the named plaintiffs under Federa Rule of Civil Procedure 23(b)(1)(A) and
(b)(2) as class representatives for dl present and former [1M account beneficiaries. Cobdl |, 30 F.
Supp.2d at 28. The Court bifurcated proceedings in the case on May 5, 1998 [Docket Entry # 94].
Phase | would address “fixing the system,” or reforming the management and accounting of the [IM
trust to bring the defendants into compliance with its fiduciary obligations. Phase 11, on the other hand,
would address “ correcting the accounts,” or performing a historical accounting of the [IM trust
accounts.

The Court denied the defendants motion to dismiss and their first motion for summary
judgment on November 5, 1998. Specificdly, the Court found that it had jurisdiction to adjudicate the
plantiffs clamssnce, pursuant to Section 702 of the Adminigtrative Procedure Act, the government

had waved its sovereign immunity. 1d. a 30-42 (finding that “[t]he case law and legidative history with



respect to § 702 clearly evince the federal government’s consent to suit in the present case.”).5 At the
same time, however, the Court granted the government’s motion to dismiss the plaintiffs cam for
mandamus “ because the duties dleged by the plaintiffsin this case cannot be construed as minigterid[.]”
Id. at 36.

On February 22, 1999, after atwo-week bench trid, the Court found Bruce Babbitt, then-
Secretary of the Interior, Robert Rubin, then-Secretary of the Treasury, and Kevin Gover, then-
Assgant Secretary of Interior for Indian Affairs, in civil contempt for violating two of this Court’s

discovery orders. Cobell v. Babhitt (*Cobdll 11"), 37 F.Supp.2d 6, 9 (D.D.C. 1999). In particular, the

Court found by clear and convincing evidence that these defendants were in violation of its November
27, 1996 production order,” and its May 4, 1998 scheduling order® Id. In concluding that these
defendants were in civil contempt, the Court explicitly rgected their contention that they had made a
good faith effort to produce the applicable documents to the plaintiffs. 1d. at 38 (opining that “[t]he
defendants have fdlen far short of proving their defense of good faith substantid compliance.”).
Instead, the Court found that dmost immediately after proposing a clear and unambiguous order which

the Court signed, “the defendants disobeyed that order and successfully covered up their disobedience

The Court aso rejected the government’ s arguments that the adminitration of its trust dutiesis
not subject to judicia review because the duties are committed solely to agency discretion. Cobell |,
30 F.Supp.2d at 33. Findly, the Court rgected the government’s argument that there was no final
agency action, asrequired by 5 U.S.C. § 704 for actions brought under the APA. 1d.

"Paragraph 19 of the Court’s First Order of Production of Information required the defendants
to produce “[d]ll documents, records, and tangible things which embody, refer to, or reate to 11M
accounts of the five named plaintiffs or thelr predecessorsin interest.”

8The Court’s May 4, 1998 order set June 30, 1998 as the final deadline for production of the
pertinent documents.
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through semantics and strained, unilaterd, self-serving interpretations of their own duties” Cobell 1V,
188 F.R.D. a 140. Notwithstanding “defendants reckless disregard for this court’ s orders and their
atorneys mismanagement of this case,” the Court limited “ compensatory relief to monetary sanctions®

and coercive relief to the appointment of a special master.”'® Cobdl 11, 37 F.Supp.2d at 38. The

Court noted, however, that “[g/hould it gppear at any point that the defendants are not taking al
reasonable steps to comply with the orders of this court, then harsher relief will be duly administered.”
Id. at 38.

On June 7, 1999, the Court denied another motion for summary judgment filed by the

government. Caobell v. Babhitt (*Cobdl 111”), 52 F.Supp.2d 11, 34 (D.D.C. 1999). Asaninitid

meatter, the Court observed that “the controlling Supreme Court case law on point clearly provides
[thet] the establishment of this trust creetes certain subgtantive rights in favor of its beneficiaries, the

plaintiffs, and violations of these rights by actions taken or not taken by federd officids may be

°0On August 10, 1999, the Court awarded $624,643.50 in expenses and attorneys’ feesto the
plantiffs Cobell IV, 188 F.R.D. a 123 (D.D.C. 1999). In so ruling, the Court noted that:
[if] isaware of the unfortunate consequences of today’ s ruling on American taxpayers.
Ultimately these taxpayers will be forced to pay for the misconduct of their
government’ s officids and their government’ s attorneys. Thisis a troublesome concept
for the court.
Id. at 140.

19The Court appointed a specid master pursuant to Rule 53 of the Federal Rules of Civil
Procedure. The order accompanying the Court’s memorandum opinion provided that:
The Specid Master shadl oversee the discovery process and administer document
production, compliance with court orders, and related matters. Further duties of the
gpecid master shdl be set out in aforthcoming order.
Cobdl 11, 37 F.Supp.2d at 40.
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remedied by prospective relief.”*! 1d. a 20. In accordance with this dementary yet fundamental
finding, the Court concluded that, “[c]ontrary to defendants position, Congress has subjected
defendants to the full range of relief that plaintiffs seek, in terms of sovereign immunity.” 1d. The Court
accordingly found that “plaintiffs may seek prospective redress for breaches of these duties through
common law remedies such as an injunction and declaratory relief, with the ultimate god being the
rendering of an accounting.”*? 1d. at 24. The Court also recognized, however, that “these remedies, as
well asthe [plantiffs] underlying subgtantive rights, must be congirued in light of the common law of
trusts” 1d. at 28-29.

Having denied the government’ s motion to dismiss and its motions for summary judgment, the
Court held a x-week bench trid during the summer of 1999 to address the plaintiffs Phase | cams.
The Court issued its Memorandum Opinion, which included extensive findings of fact and conclusons
of law, on December 21, 1999. After determining that it had jurisdiction, the Court found that the
federd government wasin breach of certain fiduciary duties that it owed to plaintiffs. Specificaly, the
Court accepted awritten gtipulation filed by the defendants on the eve of trid in which they admitted
that they were not in compliance with severa obligations prescribed in the 1994 Act. In addition, the

Court ruled, pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201, and the Administrative

"The Court aso recognized, however, that “the fiduciary relationship that sarves as the basis of
plantiffs breach of trust damsis grounded in and defined by statute and has arisen from the pervasive,
complete federad governmentd control of plaintiffs [IM funds.” Cobell 111, 52 F.Supp.2d at 24.

121t isworth noting that the Court aso “recognize[d] that one available remedy, putting the
trustee into receivership, more clearly implicates separation of powers concerns.” Cobdl 111, 52 F.
Supp.2d at 28 n.18. Notwithstanding this recognition, however, the Court concluded that “[i]t isSmply
too early to exclude the possibility of receivership a some point in the future, even if it would be
currently inappropriate.” 1d.
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Procedure Act, 5 U.S.C. 88 702 & 706, that:

1. [The 1994 Act requires defendants to] provide plaintiffs an accurate accounting of al money
inthe lIM trust held in trust for the benefit of plaintiffs, without regard to when the funds were
deposited.

2. [The 1994 Act requires defendants to] retrieve and retain al information concerning the 11M
trust that is necessary to render an accurate accounting of al money inthe lIM trust held in trust
for the benefit of plaintiffs

3. [D]efendants owe plaintiffs, pursuant to the statutes and regulations governing the
management of the 1M trugt, the Satutory trust duty to:

(a) establish written policies and procedures for collecting from outside sources missng
information necessary to render an accurate accounting of the 1M trust;

(b) establish written policies and procedures for the retention of 11M-related trust documents
necessary to render an accurate accounting of the [IM trust;

(c) establish written policies and procedures for computer and business systems architecture
necessary to render an accurate accounting of the [1M trust; and

(d) establish written policies and procedures for the saffing of trust management functions
necessary to render an accurate accounting of the [IM trust.

4. [D]efendant Lawrence Summers, Secretary of the Treasury, owes plaintiffs, pursuant to the
gtatutes and regulations governing the management of the I1M trust, the statutory trust duty to
retain [IM trust documents that are necessary to render an accurate accounting of al money in
the IIM trust hdd in trust for the benefit of plaintiffs.

5. Defendants are currently in breach of the statutory trust duties declared in subparagraphs
11(2)-(4).

6. Defendants have no written plansto bring themsealves into compliance with the duties
declared in subparagraphs 11(2)-(4).

7. Defendants must promptly come into compliance by establishing written policies and
procedures not incong stent with the court's Memorandum Opinion that rectify the breaches of
trust declared in subparagraphs 11(2)-(4).

Cobell V, 91 F.Supp.2d at 58.* In order to alow the defendants the opportunity to come into
compliance with its fiduciary obligations, the court remanded “the required actions to defendants for
further proceedings not incong stent with the court's Memorandum Opinion.” 1d. a 58. In addition, the

Court retained jurisdiction over the case for five years and ordered the defendants to submit “ quarterly

B3|t isworth noting that the Court dismissed with prejudice plaintiffs pure common law clams
aswell asthelr clams regarding obstruction of the Specid Trustee. Cobell V, 91 F.Supp.2d at 58.
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status reports setting forth and explaining the steps that [they] have taken to rectify the breaches of trust
declared” by the Court and “to bring themsalvesinto compliance with their statutory trust duties
embodied in the’ 1994 Act. 1d. at 59.

The defendants appeaed this Court’ s decision, dleging that it improperly construed the nature
and extent of the government’ s fiduciary dutiesto the IIM trust beneficiaries!® After considering dl of
the arguments raised by the government, the D.C. Circuit affirmed this Court’s decision on February
23, 2001. Specificaly, the D.C. Circuit found that:

The government’ s broad duty to provide a complete historica accounting to [IM
beneficiaries necessarily imposes substantia subsidiary duties on those government
officas with responghility for ensuring that an accounting can and will take place. In
particular, it imposes obligations on those who adminigter the [IM trust lands and funds
to, among other things, maintain and complete existing records, recover missing records
where possible, and develop plans and procedures sufficient to ensure that al aspects
of the accounting process are carried out.
Caobdl VI, 240 F.3d at 1105. The D.C. Circuit further affirmed this Court’s conclusion that the
defendants were in breach of these fiduciary duties. 1d. at 1105-08, 1110 (finding that “the Department
[of Interior] is till unable to execute the most fundamentd of trust duties—an accurate accounting.”). In
addition, the D.C. Circuit found that the plaintiffs could seek judicid rdlief to rectify these breaches by
the defendants. 1d. at 1105-10 (noting that “[f]edera courts have repeatedly recognized the right of
Native Americans to seek rdlief for breaches of fiduciary obligations. . . .”). At the sametime,

however, the D.C. Circuit observed that “[t]he actud legal breach is the failure to provide an

accounting, not [the government’ g failure to take the discrete individua steps that would facilitate an

¥This Court certified its order for interlocutory appeal pursuant to 28 U.S.C. § 1292(b).
Cobdll V, 91 F.Supp.2d at 59.
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accounting.” 1d. a 1106. In accordance with these findings and conclusions, the D.C. Circuit
remanded the case back to this Court for further proceedings. 1d. a 1110 (dating that “[w]hile the
digtrict court may have mischaracterized some of the government’ s specific obligations, its broader
concluson that government officids breached their obligationsto [IM beneficiaries is in accordance
with the law and well supported by the evidentiary record. Therefore, we affirm the order of the digtrict
court and remand to that court for further proceedings.”).

On the same day that the D.C. Circuit issued its Opinion affirming this Court’ s order regarding
the Phase | trid, Dominic Ness (“Ness”), then-Chief Information Officer for BIA and one of the
principa witnesses for the Interior Department during the Phase | trid, sent a memorandum to the
Specid Trustee which stated, inter dia, “thet trust reform is dowly, but surdy imploding at this point in
time” SeePls’ Ex. 2, Tab A a 1. Inlight of this memorandum, on April 16, 2001, the Court
appointed-with the consent of the plaintiffs and the Interior defendants™—a Court Monitor to “monitor
and review al of the Interior defendants’ trust reform activities and file written reports of hisfindings
with the Court.”®

The Court Monitor filed his First Report on July 11, 2001. The First Report addressed the
DO’ s efforts towards conducting a historical accounting for the 1IM trust beneficiaries. The Court

Monitor found that “the status of the actual accounting, with few exceptions, was, for lack of a better

term, a ground zero.” PIs’ Ex. 1 a 2. The Court Monitor’s Second Report, filed on August 9, 2001,

1At the hearing on April 16, 2001, counsdl for the government stated, “the government wants
to put on the record that it consentsto this order and agppreciates the court’ stime and attention to
thig.]” Tr. of Hearing on April 16, 2001 at 5.

16The Court appointed the Court Monitor pursuant to itsinherent powers.
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reviewed the DOI’ s actions regarding TAAMS. The Court Monitor concluded that the Quarterly
Reports submitted by the DOI (beginning in March of 2000) did not accurately reflect the status of
TAAMS. The Court Monitor’s Third Report, filed on September 17, 2001, addressed the HLIP' s
BIA Data Cleanup subproject. The Court Monitor found that the DOI’ s Quarterly Reports
consgtently failed to provide the Court with an accurate picture of BIA Data Cleanup. On October
16, 2001, the Court Monitor filed his Fourth Report. In the Fourth Report, the Court Monitor
reviewed, among other things, the portion of the Interior Department’ s Seventh Quarterly Report that
addressed BIA Data Cleanup and TAAMS. The Court Monitor found that the Seventh Quarterly
Report, like the first Six, failed to describe accurately the status of the BIA Data Cleanup subproject or
the TAAMS subproject.

On November 14, 2001, the Specia Master submitted his Report and Recommendation
Regarding the Security of Trust Data at the Department of Interior (“Report on IT Security”). Inthe
Report on IT Security, the Specia Master examined the trust data security systems of the Department
of Interior. The security of these systemsis criticaly important because they contain sengtive individud
Indian trust information. After making extengve findings, the Specid Master concluded that the
Department of Interior “has demongtrated a pattern of neglect that has threatened, and continues to
threaten, the integrity of trust data upon which Indian beneficiaries depend.” s’ Ex. 15at 153. In
short, the Special Master found that the Department of Interior knew that its computer systems were

insecure and did little to nothing about it. 1d. at 141-53.

C. THE ORDER & SUPPLEMENTAL ORDER TO SHOW CAUSE
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On November 28, 2001, the Court ordered Gale Norton, Secretary of the Interior, and Neal
McCaeb, Assstant Secretary of the Interior for Indian Affairs, to show cause why they should not be
held in cvil contempt of court in thar officid capadities for the following:

1 Failing to comply with the Court’s Order of December 21, 1999, to initiate a Historical
Accounting Project.

2. Committing a fraud on the Court by concedling the Department’ s true actions regarding
the Historica Accounting Project during the period from March 2000, until January
2001.

3. Committing a fraud on the Court by failing to disclose the true status of the TAAMS
project between September 1999 and December 21, 1999.

4, Committing a fraud on the Court by filing false and mideading quarterly status reports
garting in March 2000, regarding TAAMS and BIA Data Clean-up.

Caobdll v. Norton, 175 F.Supp.2d 24, 27 (D.D.C. 2001). On December 6, 2001, the Court issued a
supplementa order that required these defendants to show cause why they should not be hed in civil
contempt for:

5. Committing a fraud on the Court by making fase and mideading representations sarting
in March, 2000, regarding computer security of 1IM trust data

1d. Thesefive pecifications formed the basis of the instant contempt trid. The Court will make
findings of fact and conclusions of law relevant to each of these specifications below. Specificdly, the
Court will address the Department of Interior’s effortsto carry out a historica accounting project for
the I1M trust accounts, which is rdlevant to the firgt two specifications; the Interior Department’s
TAAMS and BIA Data Cleanup subprojects, which are relevant to the third and fourth specifications;
and, findly, the defendants actions regarding IT security, which isrdevant to the fifth specification.

Before turning to those issues, however, the Court must ddlineate the legd standards governing
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this proceeding. In this regard, the Court will provide the gpplicable law concerning civil contempt of
court, fraud on the court, and courts' inherent power to sanction litigation misconduct.
[11.  APPLICABLE LEGAL STANDARDS
A. CIVIL CONTEMPT
It is beyond peradventure that courts have the inherent authority to enforce their orders through

the exercise of their contempt powers. Chambersv. NASCO, Inc., 501 U.S. 32, 44 (1991)

(observing that “it isfirmly established that ‘the power to punish for contempt isinherent in dl courts’”);

Shillitani v. United States, 384 U.S. 364, 370 (1966) (stating that “[t]here can be no question that
courts have inherent power to enforce compliance with their lawful orders through civil contempt.”).
Specificdly, courts may utilize civil contempt proceedings to obtain compliance with an order or to

compensate for damage sustained as aresult of noncompliance with an order.t” Food Lion, Inc. v.

United Food and Commercial Workers Int'| Union, 103 F.3d 1007, 1016 (D.C. Cir. 1997); NLRB v.

Blevins Popcorn Co., 659 F.2d 1173, 1184 (D.C. Cir. 1981). At the same time, however, because

“[t]he judicial contempt power is a potent weapon,” see Common Cause v. Nuclear Regulatory

Comm'n, 674 F.2d 921, 927 (D.C. Cir. 1982), courts should be prudent in exercising that power.

Joshi v. Professiona Hedlth Services, Inc., 817 F.2d 877, 879 n.2 (D.C. Cir. 1987) (noting that “in

Yt isimportant to distinguish between civil contempt proceedings-ike the instant matter—and
crimina contempt proceedings. The D.C. Circuit has explained that:
Traditiondly, whether acontempt is civil or crimina has depended on the ‘ character
benfit of the complainant. But if it isfor crimina contempt the sentence is punitive, to
vindicate the authority of the court.”
Evansv. Williams, 206 F.3d 1292, 1294-95 (D.C. Cir. 2000) (internal quotations omitted).
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light of the remedy’ s extraordinary nature, courts rightly impose it with caution.”). Cf. Roadway

Express, Inc. v. Piper, 447 U.S. 752, 764 (1980) (admonishing courts to exercise their inherent

powers with “restraint and discretion.”).
Two dements must be established before a party may be hed in civil contempt for violating an

order. Armsirong v. Executive Office of the President, 1 F.3d 1274, 1289 (D.C. Cir. 1993). First, the

Court must have issued an order that is clear and reasonably specific. 1d. at 1289; Project B.A.S.I.C.

v. Kemp, 947 F.2d 11, 16-17 (1t Cir. 1991) (noting that in order for a party to be held in civil
contempt, the court must have issued “a clear and unambiguous order that Ieft no reasonable doubt as
to what behavior was expected and who was expected to behave in the intended fashion.”). In
determining whether an order is clear and reasonably specific, courts gpply “an objective standard that
takes into account both the language of the order and the circumstances surrounding the issuance of the

order.” United Statesv. Young, 107 F.3d 903, 907 (D.C. Cir. 1997). See a0 Project B.A.S.I.C,,

947 F.2d at 16-17 (finding that “the party enjoined must be able to ascertain from the four corners of

the order precisaly what acts are forbidden” or what acts are required.”). Second, the putative

contemnor must have violated the court’ s order. Armsirong, 1 F.3d a 1289 (recognizing that “ civil

contempt will lie only if the putative contemnor has violated an order thet is clear and unambiguous.™).
It is not necessary in civil contempt proceedings for the violation of the court order to be

intentiona or for the putative contemnor to have acted in bad faith.'® McComb v. Jacksonville Paper

3¥In crimina contempt proceedings, on the other hand, the putative contemnor must have
willfully violated the court’s order. United States v. Y oung, 107 F.3d 903, 907 (D.C. Cir. 1997);
Blevins, 659 F.2d at 1183-84. For purposes of crimina contempt, “willfulness’ has been defined asa
“ddiberate or intended violation, as distinguished from an accidentd, inadvertent or negligent violation.”
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Co., 336 U.S. 187, 191 (1949) (opining that since the purpose of civil contempt is remedid, “it matters
not with what intent the defendant did the prohibited act.”); Food Lion, 103 F.3d at 1016 (observing
that “the law is dear in this circuit that ‘the [contemnor’ § failure to comply with the court decree need
not be intentiond” and that a“finding of bad faith on the part of the contemnor isnot required.”)
(emphasisinorigind). Infact, for purposes of civil contempt, “the intent of the recacitrant party is
irrdevant.” Blevins, 659 F.2d at 1184.

A dedlaratory judgment, by itsdf, cannot serve as the foundation for afinding of civil contempt.
Armstrong, 1 F.3d a 1290 (noting that afinding of civil contempt may not be based on a declaratory

judgment aone); Burgessv. Ryan, 996 F.2d 180, 184 (7th Cir. 1993) (recognizing that “declaratory

judgments . . . are not enforced by contempt[.]”). The reason why noncompliance with a declaratory
judgment cannot result in a contempt citation is that:
even though a declaratory judgment has ‘ the force and effect of afind judgment,” 28
U.S.C. § 2201, it isamuch milder form of rdief than an injunction. Though it may be
persuasve, it is not ultimately coercive; noncompliance with it may be inappropriate,

but is not contempt.

Steffel v. Thompson, 415 U.S. 452, 471 (1974) (quoting Perez v. L edesma, 401 U.S. 82, 125-126

(Brennan, J., concurring)). See dso Armstrong, 1 F.3d at 1289. For example, in Perez v. Ledesma,

the plaintiffs sought declaratory and injunctive relief from acrimina obscenity law that they believed was
unconditutiona. Perez, 401 U.S. a 83-84. In his concurring opinion (in which he aso dissented in
part), Justice Brennan observed that declaratory relief would have a significantly different impact on the

adminigration of the stat€'s crimind law than an injunction. 1d. at 124. Specificdly, he recognized that

TWM Manufacturing Co. v. Dura Corp., 722 F.2d 1261, 1272 (6th Cir. 1983).
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while an injunction againg enforcement of the statute “pardyzes the [sltate' s enforcement machinery,” a
declaratory judgment, in contrast, merely ddineates the parties “lega status and rights; it neither
mandates nor prohibits state action.” 1d. Thus, in the context of state criminal laws, a prosecutor can
not be held in civil contempt for charging an individud under a statute declared uncondtitutiond by a
court, while she presumptively could be found in civil contempt if the court had enjoined enforcement of
the statute altogether. |d. at 124-25; see dso Steffel, 415 U.S. at 469-71.1° Applying this principlein

adightly different context, in Armsirong v. Executive Office of the Presdent, severd private parties

chdlenged certain federd agencies guiddines regarding the retention of records stored on their
computer systems. Armdgtrong, 810 F.Supp. 335 (D.D.C. 1993). Ruling in favor of the plaintiffs, the
Court “ORDERED, thet the Plantiff[s] shdl have a Declaratory Judgment that the guiddines issued by
and at the direction of the Defendant Agencies are inadequate and not reasonable and are arbitrary and
capricious and contrary to law in that they permit the destruction of records contrary to the Federd
Records Act[.]” Id.a 350. The Court did not, however, rule that the agencies had to promulgate new
guiddines. 1d. Nevertheess, the Court subsequently found those agencies in civil contempt for failing
to take such action. Armstrong, 821 F.Supp. 761 (D.D.C 1993). On apped, the D.C. Circuit
vacated the contempt citation on the ground that the agencies “were never directly ordered to
promulgate new regulations” Armsrong, 1 F.3d at 1289. In so doing, the D.C. Circuit explicitly

relied upon the reasoning provided by the Supreme Court in Ledesma and Steffd. 1t is worth noting

N this regard, the Supreme Court observed in both Perez and Steffe that not only do different
standards govern the imposition of the two forms of relief, but that there are important reasons for the
distinctions as well.

-21-



that a party can, consistent with these cases, be held in civil contempt for violating an order issued in a
case, notwithstanding the fact that the ultimate relief sought in the action is a declaratory judgment. See,

e.g., Doev. General Hospitd of the Didrict of Columbia, 434 F.2d 427, 429-32 (D.C. Cir. 1970).

The burden of proof in civil contempt proceedings rests on the moving party. Food Lion, 103
F.3d a 1016. In particular, the party seeking afinding of contempt must “demongtrate by clear and
convincing evidence that the alleged contemnor violated the court’s prior order.”? 1d. See dso
Blevins, 659 F.2d a 1183 (noting that “[i]n civil contempt proceedings the clear and convincing
evidence standard applieq.]”). The “clear and convincing evidence’ standard requires the Court to

“reach afirm conviction of the truth of the evidence about which he or sheiscertain.” United States v.

Montague, 40 F.3d 1251, 1255 (D.C. Cir. 1994).

After the moving party makes a prima facie showing of civil contempt—that is, demondrates by
clear and convincing evidence that the putative contemnor violated an unambiguous order—the party
charged with contempt can sill defend itself on the ground of “good faith substantid compliance” with

the court order. Food Lion, 103 F.3d at 1017.2* The burden of proving good faith substantial

29The burden of proof in crimina contempt proceedings is “beyond a reasonable doubt.”
Young, 107 F.3d at 907; Blevins, 659 F.2d at 1183-84. The reason for this distinction isthat courts
provide aleged crimina contemnors the same procedura safeguards as ordinary crimind defendants.
Blevins, 659 F.2d at 1183-84 (noting that “the procedura safeguards that attend any criminal
proceeding, including the reasonable doubt standard of proof, comeinto play” in criminad contempt
proceedings.).

2IAs the Court noted in its Memorandum Opinion after the first contempt trid, “[&]lthough the
viability of this defense has not been squardly resolved in this circuit, . . . the plaintiffs have not made
such achdlengeinthiscase” Cobell, 37 F.Supp.2d a 10 n.3. Accordingly, the Court will assume-as
it did in the first contempt trid—that the “good faith substantial compliance” defense is extant and may
therefore be asserted by the defendants.
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compliance “is on the party asserting the defensg].]” Id. In order to raise this defense successfully, the
putative contemnor must demondtrate “that it took all reasonable steps within [its] power to comply
with the court’sorder.” 1d. Good fath done, however, is not sufficient to rdieve a party from afinding
of avil contempt. 1d. at 1017-18 (noting that “[a]lthough a party’ s good faith may be afactor in
determining whether substantial compliance occurred, and may be consdered in mitigation of damages,
good faith done is not sufficient to excuse contempt”).

Courts have the power to impose both coercive and compensatory sanctions upon parties

found in avil contempt. United States v. United Mine Workers, 330 U.S. 258, 303-04 (1947).

Specificdly, courts may impose coercive sanctions “to compd the contemnor into compliance with an
existing court order” and compensatory sanctions to “compensate the complainant for losses suffered as

areault of the contumacy.” United Statesv. Dowell, 257 F.3d 694, 699 (7th Cir. 2001). See dso

Consolidated Rail Corp. v. Yashinsky, 170 F.3d 591, 595 (6th Cir. 1999) (noting that

“[c]ompensatory contempt orders compensate the party harmed by the other party’ s contemptuous
actions, coercive orders seek to cgole the party in contempt to act in the manner desired by the
court.”). Moreover, courts have considerable discretion in imposing coercive and compensatory

sanctions. United States v. Berg, 20 F.3d 304, 311 (7th Cir. 1994) (recognizing that “the district court

has broad discretion in imposing those sanctions.”); Rodriguez v. IBP, Inc., 243 F.3d 1221, 1231

(20th Cir. 2001) (noting that “[&] district court may exercise broad discretion in using its contempt
power to assure compliance with its orders.”). Infact, “[t]he measure of the court’s power in civil
contempt proceedings is determined by the requirements of full remedia relief.” McComb, 336 U.S. at

193. Thus, for example, “[w]hen fashioning a sanction to secure compliance, adigtrict court should
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‘congder the character and magnitude of the harm threatened by the continued contumacy and the
probable effectiveness of any suggested sanction in bringing about the result desired.”” Citronelle-

Mobile Gathering, Inc. v. Watkins, 943 F.2d 1297, 1304 (11th Cir. 1991) (quoting United Mine

Workers, 330 U.S. at 304).

B. FRAUD ON THE COURT
The authority to respond to and punish fraud on the court is, like the contempt power, among a

court’sinherent powers. See, e.q., Universa Oil Productsv. Root Refining Co., 328 U.S. 575, 580

(1946) (noting that the “inherent power of afederd court to investigate whether a judgment was

obtained by fraud, is beyond question.”); Aude v. Mobil Oil Corp., 892 F.2d 1115, 1119 (1st Cir.

1989) (recognizing that “[t]here is an irrefragable linkage between courts inherent powers and the
rarely-encountered problem of fraud on the court.”). Most cases addressing the concept have arisen
where a party seeksto set asde ajudgment dready entered, invoking the court’ s inherent power,

Federd Rule of Civil Procedure 60(b), or both. See, e.q., Hazdl-Atlas Glass Co. v. Hartford-Empire

Co., 322 U.S. 238, 244 (1944), rev'd on other grounds;, Standard Oil Co. v. United States, 429 U.S.

17 (1976); BdtiaAir Lines, Inc. v. Transaction Management, Inc., 98 F.3d 640, 642-43 (D.C. Cir.

1996). Courts have dso utilized their power to punish fraud on the court, however, during the

pendency of acase. See, eq., Aude, 892 F.2d at 1118; Synanon Church v. United States, 579

F.Supp. 967, 972 (D.D.C. 1984) (noting that “[a]llegations of fraud upon the court arise in two

contexts. firdt, asin this case, before there has been an adjudication, and second, in cases where a party
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seeks to overturn afind judgment, usudly under Fed. R. Civ. P. 60(b).”), aff’d, 820 F.2d 421 (D.C.
Cir. 1987).

Courts appear to apply the same standard for determining if a party has committed a fraud on
the court regardless of whether the misconduct is discovered before or after afind judgment has been
entered. In both instances, the concept of fraud on the court “ embraces that species of fraud which
does or atempts to, defile the court itself, or isafraud perpetrated by officers of the court so that the
judicia machinery cannot perform in the usual manner itsimpartia task of adjudging cases presented for

adjudication.” Transaero v. LaFuerza Area Boliviana, 24 F.3d 457, 460 (2d Cir. 1994) (internal

quotation marks omitted). See dso Aude, 892 F.2d at 1118 (stating that a fraud on the court occurs
when “aparty . . . sentiently set[g] in motion some unconscionable scheme cadculated to interfere with
thejudicid system’ s ability impartialy to adjudicate a matter by improperly influencing the trier or
unfairly hampering the presentation of the opposing party’sclam or defense”). For example, in Hazd-

Glass Company v. Hartford-Empire Company, the court found out--several years after the entry of

find judgment--that Hartford (with the assistance of counsel) had procured the publication of an article,
ostensbly written by a disinterested expert, supporting itslegd postion. Hazd-Glass, 322 U.S. at
239-43. The court learned that the article, which Hartford relied upon greetly, was actudly written by
Hartford s officids and attorneys. 1d. In concluding that this misconduct condtituted a fraud on the
court, the Supreme Court found that:
tampering with the adminigtration of justice in the manner indisputably shown here
involves far more than an injury to asingle litigant. 1t isawrong againg the inditutions

St up to protect and safeguard the public, ingtitutions in which fraud cannot
complacently be tolerated consstently with the good order of society.
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Id. a 246. Smilarly, in Synanon Church v. United States, the court found, before judgment had been

entered in the case, that Synanon executives and counsel had engaged in an extendve effort to destroy
pertinent documents, and then tried to conced their actions from the court and the opposing party.

Synanon Church, 579 F.Supp. a 972-76 (noting that “[t]his destruction and cover-up were conducted

under thedirection of . . . Synanon's‘ Archivigt,” with the ‘knowledge and approva of Synanon’slegd

department.””) (quoting Synanon Foundation, Inc. v. Berngein, €. d., Civil Action No. 7189-78 (D.C.

Super. Ct. Oct. 12, 1983)). Based upon this evidence, the court had no trouble finding that Synanon
(with the assistance of counsd) had committed a fraud on the court. 1d. at 974-77.

The rdlief ordered based upon afinding of fraud on the court has consstently been both swift
and savere. In cases where the fraud is unearthed prior to the entry of find judgment, courts dmost
aways dismiss the case (if the plaintiff was the party that perpetrated the fraud) or enter a default
judgment (if the defendant committed the fraud). See, e.q., Aude, 892 F.2d a 1119 (noting that “the
casdaw [ig| fully consonant with the view that afedera digtrict judge can order dismissd or default
where a litigant has stooped to the leve of fraud on the court.”). Likewise, in cases where the fraud is
discovered after judgment has dready been entered, courts typicaly vacate or set aside the fraudulently

begotten judgment no matter how long it has been in effect. See, .e.q., Hazdl-Atlas Co., 322 U.S. at

244 (obsarving that “[f]rom the beginning there has existed . . . arule of equity to the effect that under
certain circumstances, one of which is after discovered fraud, relief will be granted againg judgments
regardless of the term of their entry.”). For example, in Hazdl-Atlas, the Supreme Court held that
“[t]he totd effect of dl thisfraud . . . calsfor nothing less than acomplete denid of rdief to Hartford[.]”

Id. a 250. Smilarly, in Synanon Church, the court found that its inherent powers were “properly
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invoked to dismiss Synanon's case to regain its tax-exempt status because Synanon engaged in a
‘ddiberately planned and carefully executed schemeto defraud.”” Id. at 974.

Because the sanctions imposed on the defrauding party are so severe, courts require the fraud
to be proverHike civil contempt—by clear and convincing evidence. Aude, 892 F.2d at 1118 (noting
that the fraud must be demondtrated “clearly and convincingly[.]”). Inthisregard, courts have
recognized the strong policy interestsin favor of both findity of judgments and adjudications on the
merits. With respect to the former, “[fledera courts, both trid and appellate, long ago established the
generd rule tha they would not dter or set aside thelr judgments after the expiration of the term at

which the judgments were findly entered.” Hazel-Atlas Glass Co., 322 U.S. a 244. The reason for

thisrule isthat courts have usudly found that society is best served by putting an end to litigation after a
case has been tried and judgment entered. 1d. (recognizing further the “deep rooted policy in favor of
the repose of judgments entered during past termd.]”). At the same time, however, courts have also

acknowledged “the fundamenta importance of trying cases on the merits. ... Shepherd v. American

Broadcasting Companies, Inc., 62 F.3d 1469, 1476 (D.C. Cir. 1995). See dso Sheav. Donohoe

Congtruction Co., 795 F.2d 1071, 1076 (D.C. Cir. 1986) (noting that “our system favors the

disposition of cases on the merity.]”). Thereason for thisruleisthat parties should normdly be
allowed to present their case or defense to a court for adjudication. Aude, 892 F.2d at 1118 (stating
that courts “ should carefully balance the policy favoring adjudication on the merits with competing
policies such as the need to maintain ingtitutiona integrity and the desrability of deterring future
misconduct.”).

Inlight of the severe sanctions and policy interests involved in determining that a party has
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committed a“fraud on the court,” courts aso require “a showing that one has acted with an intent to

deceive or defraud the court.” United States v. Buck, 281 F.3d 1336, 1342 (10th Cir. 2002). The

reason for this requirement, at least in the context of granting relief from afina judgment, isthat “[d]
proper baance between the interests underlying findity on the one hand and dlowing relief dueto
inequitable conduct on the other makes it essentia that there be a showing of conscious
wrongdoing—what can properly be characterized as a deliberate scheme to defraud-before relief from a

final judgment is appropriate].]” I1d. (quoting Robinson v. Audi Aktiengesdllschaft, 56 F.3d 1259, 1267

(10th Cir. 1995)). The same principle (and requirement) gpplies in the context of dismissing actions

and entering default judgments based on fraudulent conduct by a party. Wylev. R.J. Reynolds

Indudtries, Inc., 709 F.2d 585, 589 (9th Cir. 1983) (noting that “ courts have inherent power to dismiss
an action when a party has wilfully deceived the court and engaged in conduct utterly inconsstent with
the orderly adminigration of judtice.”).

To the extent the Court has framed four of the five specifications in terms of fraud on the court,
it isimportant to note that the commission of a fraud on the court can form the basis for afinding of

contempt. Cf. Pendergast v. United States, 317 U.S. 412 (1943) (“To use bribery and fraud on the

Court to obtain its order for disbursement of nearly $10,000,000 in trust in its custody is not only
contempt but contempt of akind far more damaging to the Court’ s good name and more subtly
obstructive of judtice than throwing an inkwell a a Judge or disturbing the peace of a courtroom.”)

(Jackson, J., dissenting). See adso United States v. Williams, 622 F.2d 830, 838 (5th Cir. 1980)

(noting that “[t]he defendants in Pendergast perpetrated a fraud on the court, punishable as crimina

contempt[.]”); South Beach Suncare, Inc. v. Seaand Ski Corp., 1999 WL 350458 (S.D. Fla. May 17,
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1999) (observing that “adigrict court may hold a party in contempt for fraudulently presenting

evidence.”); Kdly v. SEG Sports Corp., 1997 WL 374745 (Mich. June 4, 1997) (finding that “while

the representations were not incorporated in an injunction or order, the court refrained from considering
and possibly issuing an injunction on the strength of these representations. If they were made with the
knowledge that the promises could not or would not be kept, the making of the representations might

condtitute fraud on the court, leading to contempt penalties.”).

C. POWER TO SANCTION LITIGATION MISCONDUCT

In addition to the powers discussed above, this Court undoubtedly has the inherent authority to
address all types of party (and attorney) misconduct.?? Shepherd, 62 F.3d at 1472 (D.C. Cir. 1995)
(recognizing that “[t]he inherent power encompasses the power to sanction atorney or party

misconduct, and includes the power to enter adefault judgment.”); E.J. Hanshaw Enterprises, Inc. v.

Emerad River Development, Inc., 244 F.3d 1128, 1136-37 (9th Cir. 2001) (noting that “[c]ourts have

the ability to address the full range of litigation abuses through their inherent powers.”); Penthouse Int’|

Ltd. v. Playboy Enterprises, Inc., 663 F.2d 371, 386 (2d Cir. 1981) (observing that “[a] federd district

court possesses broad inherent power to protect the administration of justice by levying sanctionsin
response to abusive litigation practices.”). Indeed, there is no question that courts have “broad

authority through means other than contempt—such as by striking pleadings, assessing costs, excluding

22t isimportant to note that “[sJuch judicial sanctions never have been considered crimina, and
the impaosition of civil, coercive fines to police the litigation process gppears congstent with this
authority.” Internationd Union v. Bagwdl, 512 U.S. 821, 833 (1994).
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evidence, and entering default judgment—to pendize a party’ s fallure to comply with the rules of conduct

governing the litigation process.” International Union v. Bagwdl, 512 U.S. 821, 833 (1994). Seedso

Shepherd, 62 F.3d a 1475 (observing that “inherent power sanctions available to courts include fines,
awards of attorney’ s fees and expenses, contempit citations, disqualifications or suspensions of counsd,
and drawing adverse evidentiary inferences or precluding the admisson of evidence.”).

Didtrict courts have “ consderable discretion” in sanctioning party misconduct. Perkinson v.

Gilbert/Robinson, Inc., 821 F.2d 686, 689 (D.C. Cir. 1987). Asthe Supreme Court noted in

Chambersv. NASCO, 501 U.S. at 44-45, “[&] primary aspect of that discretion is the ability to fashion

an appropriate sanction for conduct which abuses the judicia process” In thisregard, the entry of a
default judgment or outright dismissa of a complaint, though severe, iswithin the court’ s discretion.
Chambers, 501 U.S. at 45. In deciding the appropriate sanction to impose on the wrongdoing party,
courts “must properly ‘cdibrate the scaes to ensure that the gravity of [the] inherent power sanction
corresponds to the misconduct.” Shepherd, 62 F.3d a 1479 (noting further that “[t]he graver the

sanction under congderation, the more precison this cdibration requires.”). See aso Republic of the

Philippines v. Westinghouse Electric Corp., 43 F.3d 65, 73 (3d Cir. 1995) (finding that “adistrict court

must ensure that there is an adequate factud predicate for flexing its substantiad muscle under its inherent
powers, and must aso ensure that the sanction is taillored to address the harm identified.”). “This does
not mean that courts mugt first impose alesser sanction, for . . . adigrict court need not exhaust other
options before dismissing a suit or imposing adefault judgment.” Shepherd, 62 F.3d at 1479 (emphasis

inorigind). See dso Webb v. Didrict of Columbia, 146 F.3d 964, 971 (D.C. Cir. 1998). Rather, it

means that before imposing a litigation-ending sanction, such as default or dismissd, the court must
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explan why lesser sanctions were likely to be ineffective. 1d. See dso Bondsv. Didrict of Columbia,

93 F.3d 801, 808 (D.C. Cir. 1996) (stating that “[p]articularly in the context of litigation-ending
sanctions” courts have found that “dismissd is a sanction of last resort to be gpplied only after lessdire
dternatives have been explored without success or would obvioudy prove futile”). In addition, before
acourt can impose a litigation-ending sanction, the misconduct must be proven by clear and convincing
evidence. Shepherd, 62 F.3d a 1476-78. On the other hand, the imposition of lesser sanctions, such
as adverse evidentiary rulings, “do not require a heightened standard of proof.” Id. In order to impose
those sanctions, the misconduct need only be proven by a preponderance of the evidence. 1d. (noting
that “[b]ecause issue rdated sanctions are fundamentally remedid, rather than punitive and do not

preclude atrid on the merits, we conclude that they do not require a heightened standard of proof.”).

IV. FINDINGSOF FACT
Upon consideration of al the evidence presented and representations made at trid, and in
accordance with Federal Rule of Civil Procedure 52(a), the Court finds the following facts established

by clear and convincing evidence. See, e.q., Cifrav. Generd Electric, Co., 252 F.3d 205, 215 (2d

Cir. 2001) (noting thet the “obligations of the court asthe trier of fact are to determine which of the
witnesses it finds credible, which of the permissible competing inferencesit will draw, and whether the

party having the burden of proof has persuaded it as factfinder that the requisite facts are proven.”).23

ZAlthough the Court Monitor addressed many of theseissuesin his reports, see PIs.” Exs. 1-5,
the Court has not based any of itsfindings of fact on hisfindings and conclusions. Rather, the Court has
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As noted above, firgt the Court will address the Department of Interior’s effort to carry out a
historica accounting project, which is rdevant to Specifications 1 and 2. Next, the Court will address
the Interior Department’s TAAMS and BIA Data Cleanup subprojects, which are relevant to

Specifications 3 and 4. Finaly, the Court will address IT security, which is relevant to Specification 5.

A. HISTORICAL ACCOUNTING PROJECT-SPECIFICATIONS1& 2

The Court has organized its findings of fact pertinent to Specifications 1 and 2 chronologicaly.
To put the findings of fact relevant to these specifications in context, however, the Court will briefly
discussits earlier rulings regarding the historical accounting project and describe the circumstances
surrounding the Department’ s decision to publish anotice in the Federd Regidter.

1. Prior Decisions by this Court Regarding the Historical Accounting (1998-1999)

The Court bifurcated this case on May 5, 1998. Specificdly, the Court ordered that “to the
greatest extent feasible, this case shdl be divided between that aspect which seeksto indtitute new trust
management practices, often referred to as ‘fixing the system,’” and that aspect which seeks to obtain an
accounting or gpproximation thereof and to correct the accounts of the members of the plaintiff class,

often referred to as ‘ correcting the accounts.”” Order of May 5, 1998 at 2. See dso Cobdll 111, 52

conducted its own independent review of the evidence presented and representations made at this
contempt trid. The Court’ s findings of fact are based exclusvely on that review. It isworth noting,
however, that the Court has conducted this review notwithstanding the fact that the defendants failed to
file timely responses to many factua dlegations raised in the firgt three reports of the Court Monitor, as
required by the Court’s order entered April 15, 2001. Order of April 15, 2001 at 2 (stating that “[t]he
parties shdl . . . have 10 days from the date of notice to submit any objections or comments to the

report.”).
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F.Supp.2d at 19 (noting that “[t]he second phase of this suit concerns plaintiffs claim for an accounting,
which isthear ultimate god in this case and unambiguoudy provided for by satute.”). Notwithstanding
this bifurcation, the Court observed in its Memorandum Opinion regarding the Phase | trid that “[t]he

interplay between the two components. . . isan important issue.” Cobell V, 91 F.Supp.2d at 31. In

particular, the Court found that:

Everyone understands that the second phase of this case will involve atrid regarding
defendants rendition of an accounting. In generd terms, that process will involve the
government bringing forward its proof on I1M trust baances and then plaintiffs making
exceptions to that proof. The government mistakenly assumes, however, that because
‘trid two' involves the actud accounting then the scope of the required
accounting—even a its most basic level-is a matter that need not be addressed today.
On this point, the government isincorrect. The government dludes to the argument that
the Trust Fund Management Reform Act does not require a‘ historical’ accounting.
This argument necessarily brings the issue of whether the Act requires an accounting of
al 1M trust money within the scope of today’s decison. Simply put, the Court cannot
declare defendants duties and assess whether defendants are in compliance with these
duties without establishing the funds to which the duties gpply. The disposition of this
narrow (but threshold) issue leaves dl other accounting issues as matters for the second
component of this litigation.

Id. at 31-32 (internd citations omitted).

In deciding whether “the Trust Fund Management Reform Act impaoses on the United States,
and, a fortiori, its trustee delegates, the duty to render a*historica’ accounting,” see Cobell V, 91
F.Supp.2d at 40, the Court had to determine if the statutory provision that requires the Secretary of
Interior to account for the daily and annua baance of “dl funds’ held in trust by the United States for
the bendfit of an individua Indian redly meansdl funds. 25 U.S.C. §4011. Asthe Court found this
datutory interpretation question rather sraightforward, its analysis was necessarily brief. The Court

concluded that “dl funds’ does mean al funds—as opposed to only some subset of the individud Indian
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trust funds managed by the Department of Interior. Cobell V, 91 F.Supp.2d at 41 (emphasis added).

The Court could not then and it can not now “put afiner point on it than that.” 1d. Accordingly, the
Court ruled that the 1994 Act “requires defendants to provide plaintiffs an accurate accounting of al
money inthe lIM trust held in trugt for the benefit of plaintiffs, without regard to when the funds were
deposited.” |d. at 58. Asa corollary to that finding, the Court further ruled that the 1994 Act “requires
defendants to retrieve and retain dl information concerning the 1IM trust that is necessary to render an
accurate accounting of dl money inthe lIM trust held in trust for the benefit of plantiffs” 1d. at 58.
The Court did not, however, prescribe the precise manner in which the accounting should be
performed. 1d. a 40 n.32. Rather, the Court “explicitly left open the choice of how the accounting
would be conducted, and whether certain accounting methods, such as statistical sampling or something
else, would be appropriate.” Cobell VI, 240 F.3d at 1104.

The Court issued its decison regarding the Phase | trid on December 21, 1999. Cobell V, 91
F.Supp.2d a 1. On the same date, the Court certified its order for interlocutory appea pursuant to 28

U.S.C. §1292(b). Cobdll V, 91 F.Supp.2d a 57. In so doing, the Court expresdy noted that

“[o]ther proceedingsin this matter shall not be stayed during the pendency of any interlocutory apped
that istaken.” 1d. at 57.

2. The Interior Department’ s Actions From December 1999 Until January 2001%

2*Although the time period covered in Specification 2 is March 2000 until January 2001, this
section of the Court’ s findings of fact will begin in December 1999. The reason isthat while the
Department did not begin making the representations that form the basis for Specification 2 regarding
the hitorical accounting until March 2000, events that occurred during the preceding months are
pertinent to those filings.
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Despite the fact that this Court certified its order regarding the Phase | trid for interlocutory
gpped, the Justice Department—which manages this litigation on behaf of the federd
government—informed the Department of Interior that it would not appedl the order unless Interior
began “an adminigirative process towards a historica accounting.” Contempt |1 Tr. at 697.
Spedificaly, the Solicitor Generd’ s Office?® told the Department of Interior that it had to initiate a
historical accounting project consstent with this Court’s order before the Justice Department would
agree to appeal the ruling to the D.C. Circuit. Contempt Il Tr. at 45-46 (“this had to be donein order
to file an gpped of the Court’s decison of December 1999.”). The reason for this condition was that
the Department of Judtice felt “there needed to be some action, some motion indicating that [the Interior
Department was| moving forward with complying with the order to do a historical accounting.”
Contempt Il Tr. at 698. See dso Contempt I Tr. at 46-47 (*in order to argue the apped, [Interior]
had to be somewhat responsive to the Court order and explain why—what we were doing to follow
through on the Court’s order.”). Consequently, in early January 2000, the Department of Interior
decided to publish anotice in the Federa Register regarding the performance of a historica accounting
project. Contempt Il Tr. a 44. As Thomas Thompson, Principa Deputy Specia Trustee, explained
during the contempt trid:

A. | wanted to point out that there had been conversation
and it was my sense that alarge measure of the Federa
Register process was in order to respond to the solicitor

generd's requirement for an adminisrative process towards a
historical accounting.

|t isimportant to note that the Solicitor Generd’ s Office, which is part of the Department of
Judtice, is different than the Solicitor’s Office, which is part of the Department of Interior.
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It was my sense that a good portion of what we were
doing was to dedl with that request, demand if you will, from
the Solicitor Generd's Office.

Q. Now, why isit your understanding that the solicitor
general made a request that this action had to be taken to

support the apped ?

A. Inconversations, it was Sated specificdly that the

apped -- that the Federal Register notice was the,

quote/unqguote, price of the gppedl, that without some specific

action in hand, the gppea would not go forward, would not be

argued.
Contempt |1 Tr. at 697-98. See also Contempt I Tr. at 46 (“1 [Thompson] sensed that the primary
purpose of the Federd Register notice was more likely to be in order to meet the price of the apped by
the Solicitor Generad who had to argue the case or present the case to the Appedls Court.”). Thus, the
Department of Interior decided to publish anotice in the Federd Register so that it could apped this
Court’s Phase | trid ruling.

Having agreed to comply with the Justice Department’ s condition for apped, the Department of

Interior petitioned the D.C. Circuit for permission to gpped this Court’ s order regarding the Phase |
trid in January of 20002 The Interior Department (in its corrected petition) argued that this Court did
not have jurisdiction to “initidly define the scope of the agency’ s action, or to hold atrid to resolve the
accounting issue itsalf.” Corrected Petition For Permission to Apped a 12. Rather, the Department

contended that “[t]he complex question of how best to achieve an accounting or reconciliation of 11M

accounts has been left by Congressto Interior to determinein thefirst ingance” 1d. In support of this

%The Department of Interior filed a petition for permission to gppeal on January 3, 2000, and a
corrected petition for permission to gpped on January 5, 2000.
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argument, the Interior Department stated that it will “implement a process under the APA to mest its
remaining obligations regarding reconciliation and accounting,” and that “[t]hat process will include
consultation with Indian Tribes, an opportunity for comment by account beneficiaries and the public,
and will commence with a notice published in the Federd Register on or before March 1, 2000.” 1d. at
13. On February 17, 2000, the D.C. Circuit granted the Interior Department’ s request for permission
to gpped this Court’s decison regarding the Phase | trid. The D.C. Circuit did not, however, say the
order entered by this Court. Ora Argument was subsequently scheduled for September 5, 2000.

On March 1, 2000, the defendants filed a motion with this Court for an order finding that
counsd for the Department of Interior would not violate any rules of professonad conduct (including the
rules concerning attorney contact with represented parties) by providing advice and assstance to the
Department regarding the notice in the Federad Register. Motion For Entry of an Order a 1. Inthe
motion, the Interior Department told the Court that it “has prepared a proposed notice for publication in
the Federal Regider . . . [which] outlines an adminigrative process for fulfilling DOI’ s statutory
obligations and seeks comment, through a public process, from [1M account holders and the generd
public.” Id. a 2. The Interior Department stated that it was initiating this administrative process “to
determine the most reasonable methods for providing account holders with information to evauate their
accounts and to determine whether there are discrepancies due to past management practices.” 1d. at
6-7. The Department of Interior further noted that it drafted the proposed notice with the advice and
assigtance of counsd in the Solicitor’s Office. 1d. at 4. In support of its motion, the Department of
Interior attached the corrected petition for permission to apped referenced above (as Exhibit 1) and a
copy of the proposed notice (as Exhibit 2).
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The plaintiffsfiled their response to the Department of Interior’s motion on March 20, 2000. In
their oppogtion, the plaintiffs argued that the notice in the Federal Register was “nothing more than a
desperate attempt to end-run this Court, and should not be countenanced.” PIs” Opp’'n &t 4.
Specificdly, the plaintiffs argued that the notice in the Federd Register was devised to delay the
historicd accounting “for five years or more[,]” and to support the defendants' recently filed apped.

Id. at 1-4.

The Department of Interior filed areply brief in support of the motion on March 24, 2000. In
itsreply brief, the Interior Department argued that contrary to the indnuations of the plaintiffs, the
mesetings regarding the notice in the Federa Register were not meant to circumvent ethica rules againgt
attorney contact with represented parties, and, in fact, were being held “in accordance with this Court’s
findings that Defendants have a duty to account to [IM beneficiaries” Defs’ Reply at 7.

On March 28, 2000, the Court—relying upon the representations made by the Department of
| nterior—granted the defendants motion for the entry of an order regarding a public adminigtrative

process.?’ In particular, the Court found that the communications contained in and contemplated by the

20On March 27, 2000, the day before the Court ruled on the defendants’ motion concerning the
notice in the Federd Regider, the Department of Interior filed the first of three motions for partia
summary judgment regarding the historical accounting of [1M trust accounts. In the motion, the Interior
Department argued that the plaintiffs are not entitled to a common law-style historica accounting that
reconciles each credit or debit that was or should have been made to each [IM account from the
beginning of the trust, and that the plaintiffs claim for a court-ordered restatement or correction of 1IM
accountsis a clam for money damages, which is beyond this Court’ s jurisdiction. See Defs’” Memo. in
Supp. of Mot. a 23-45. In addition to these arguments, the Department of Interior once again stated
that: (1) it should have the opportunity in the first instance to define the parameter of any historica
accounting project, and (2) the notice in the Federa Regigter wasthe initia step in that process. Id. at
2.
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proposed notice would not contravene gpplicable ethica rules concerning attorney contact with
represented parties. At the same time, however, the Court stated that it “makes no ruling at thistime on
any other legal question presented by the Proposed Notice.” Order of March 28, 2000 [ Docket Entry
479].

Having received gpprovd from the Court, the Department of Interior published its notice in the
Federa Register on April 3,2000. PIs’ Ex. 1, Tab 14. Consstent with the representations made to
this Court and the D.C. Circuit, the Interior Department stated in the summary section that “[t]his notice
initiates an information gathering process with [1IM account beneficiaries, and the public, to comply with
Congressond directives to determine the most reasonable methods for providing accountholders with
information to evaluate their accounts and to determine whether there are discrepancies due to past
management practices.” Pls’ Ex. 1, Tab 14 at 17521. The notice presented respondents severa
accounting options to condder, including transaction-by-transaction, limited reconciliation, satistica
sampling, andysis of current account data, and payment formula?® The Interior Department told the

respondents that athough it “intends to consider the widest possible range of options for meeting the

8For a detailed explanation of what each of these methods entails, see PIs” Ex. 1, Tab 14 at
17526-27. Since the parties have focused on the transaction-by-transaction and statistical sampling
approaches, the Court will briefly describe these two methods of performing the historical accounting.
A transaction-by-transaction reconciliation “would involve attempting to research dl transactions that
have occurred in each account in order to try and locate documents which could demonstrate each
transaction was correct and then applying appropriate verification procedures to the reconstruction.”
Id. at 17526. A ddisticd sampling gpproach, in contrast, would involve using “a daidticaly reevant
sample of accounts, transactions, or tracts of land to support a reasonable inference about the accuracy
of past account transaction activity.” Id. at 17527. With respect to the satistical sampling method, it is
worth noting that the Department of Interior did not provide any details in the Federd Register notice
on how the gatistica sampling approach would be performed.
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gods sated above, [it] will be guided by a number of factors in eva uating the reasonableness of each
option[,]” including cog, time, feasihility, and findity. Pls”’ Ex. 1, Tab 14 at 17525-26.
Notwithstanding the fact that publication of the notice in the Federal Register was delayed by over a
month, the public meetings (which were scheduled between April 24 and May 9, 2000) were not
postponed. PIs’ Ex. 1, Tab 14 a 17521-22. The Office of American Indian Trust (*OAIT”) was the
agency responsble for conducting the meetings, and Jm Pace was the primary project officer from
OAIT in charge of oversight. The notice aso provided that written comments would be collected until
June 30, 2000. PIs’ Ex. 1, Tab 14 at 17521.

The Department of Interior filed its opening brief with the D.C. Circuit on May 24, 2000.° In
the brief, the Interior Department once again argued that it—rather than the Court—should have the
opportunity in the first instance to define the parameter of any historica accounting project, and that the
notice in the Federd Register was the first step in that process. Opening Brief for Appdlants at 24
(arguing that this Court’s decision was * premature because the [ 1994 Act] contemplates that Interior
will determine questions regarding the scope of any historicad reconciliation in the first ingtance.”).
Specificdly, the Interior Department stated that “ after ensuring that implementation of the prospective
reforms was well underway, [it] recently has begun a process of examining how and to what extent to
reconcile transactions within the 11M trust which occurred prior to 1994, and has begun seeking

appropriations for this undertaking.” 1d. at 17; 60 (noting that “[t]he historical effort has recently been

#0On May 12, 2000, the Department of Interior filed its second motion for partia summary
judgment with this Court. In the motion, the Department argued that the 1994 Act did not requireit to
perform an accounting for funds not actudly held in trust and deposited or invested pursuant to the Act
of June 24, 1938. Defs.’ Second Phase |l Motion at 1.
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initiated by a Federd Register announcement.”).
Despite the fact that it was il recelving written comments in response to the Federd Register
notice and compiling observations from the public meetings, the Department of Interior began seeking

funding for agtatistica sampling project in the summer of 2000.° On June 16,

Although the documentary evidence states that the funding was for a“ satistical sampling”
proposd, certain Interior Department officias tedtified at trid that the terms “ gatigticad sampling” and
“historical accounting” were ill-defined and used very loosdly, often interchangesbly, during this period.
See, eq., Contempt Il Tr. at 270 (Thompson); Contempt |1 Tr. at 2738-40 (Lamb). Indeed, Robert
Lamb, Deputy Assistant Secretary for Budget and Finance, testified that “[a] person could be speaking
and they would use both termsin the same sentence and kind of mean the samething.” Contempt |1
Tr. at 2739-40. Some Interior officias aso tedtified that the Department had not yet made a decison
regarding which accounting method it would use to perform a historical accounting & the time of these
funding requests. See, e.q., Contempt Il Tr. at 247-48. They contend that the Department decided to
use the atistica sampling approach on August 2, 2000. Consstent with these representations, the
Department of Interior contends that the decision regarding how to perform the historical accounting
had not yet been made, and that these funding requests were only a placeholder; that is, funding for
whatever method of accounting the Department ultimately selected. See Defs.” Proposed Findings at
10-11. Maintiffs, in contrast, argue (and the Court Monitor found) that these documents demonstrate
that the Department of Interior had already decided to conduct the historical accounting project by
using agatisticad sampling approach. See PIs.” Proposed Findings at 12.

The Court rgjects the Department’ s interpretation of these documents. Specificaly, the Court
finds by clear and convincing evidence that these funding requests were for exactly what they said, a
“datigtica sampling proposd.” Although the Department did not know the precise manner in which the
datistical sampling would occur (which iswhy the proposdl is a times referred as a pilot project), the
evidence adduced at trid showsthat statistical sampling was the chosen methodology for performing
the higtorical accounting of the IIM trust accounts. Thus, the Court finds that the Department had
decided—albeit not officidly—to use satigticad sampling as the method of performing the historical
accounting no later than June of 2000. Thisfinding isimportant because it supports the plaintiffs
contention that the publication of the notice in the Federa Register wasasham. That is if the
Department sdlected a specific method to perform the historica accounting before the comments to the
notice in the Federal Register were collected and eva uated, then the plaintiffs would be well on their
way to proving that the Federal Register process was a farce and that the Department committed a
fraud on this Court (as well asthe D.C. Circuit).

The Court makes these findings for severa reasons. First, the Department of Interior had
consdered using Satigtica sampling to perform the historical accounting for severd years. See
generdly Tr. of October 21, 1997 Hearing; Defendants June 30, 1998 Motion to Adopt Defendants
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2000, Assstant Secretary John Berry, from the Office of Policy, Management and Budget, sent an
“urgently needed FY 2001 budget amendment request for the Department of Interior” to Jacob Lew,
Director of the Office of Management and Budget. PIs” Ex. 1, Tab 9. In hisletter, Assstant Secretary
Berry wrote that “[i]n addition to the costs to mitigate the Court-identified breachesin FY 2001, the
Department estimates a cumulative shortfal of $16.7 million for trid two litigation activities and cogts for
adatigtical accounting ssemming from the Federd Register Notice process.” 1d. a (unnumbered page)
3. Assgant Secretary Berry went on to write that while “[t]he costs associated with carrying out the
datisticd sampling proposd are difficult to estimate],] . . . [clonsultants will likely need to be hired a a
cost of $9 million to develop and carry out the proposd.” 1d. at (unnumbered page) 4. Moreover, by

July of 2000, the Department’ s effort to fund the statisticd sampling project was moving from the Office

Sampling Approach. Thereis no evidence, however, tha the Department ever actualy contemplated
utilizing the transaction-by-transaction method. In fact, the evidence suggests that the Department had
regjected the latter approach out of hand based on unsubstantiated cost and time projections aswell as
the Department’ s view that Congress would never fund such an accounting. Thus, it is highly
improbable that when the Interior Department requested funding to perform the historica accounting it
intended the money to be used for anything other than a Satisticd sampling project. Second, the
requests themsalves do not indicate that the funding is only meant to be a placeholder. Rather, the
requests plainly state that the money will be used to fund a atistica sampling proposd--an approach
that the Department had been congdering for years. Third, in April of 2000, the Department of Interior
detailed specific methods of performing a historica accounting in the Federd Register. The Court finds
it highly unlikely that shortly theresfter the Department prepared budget requests that used the term
“gatigicd sampling” to refer broadly to any of the methods listed in the notice. Findly, during this
contempt trid, the Principal Deputy Specia Trustee agreed that there had been a*“ continuing dialogue
between DO officids and Congressiona appropriations saffers’ concerning the need to fund a
datistica sampling proposa. Contempt Il Tr. at 342-43.

Even if the Court were to assume that these funding requests were just a place holder and that
the Department did not decide to use the satistica sampling method until August 2, 2000, it would not
change the Court’ s ultimate conclusions regarding ether Specification 1 or Specification 2.
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of Management and Budget to Congress. PIs’ Ex. 1, Tab 12,3

By late July of 2000, the Solicitor’s Office became concerned that the Department was taking
too long to decide officidly how it was going to perform the historical accounting of the [IM trust
accounts. Several months had passed since the Department published its notice in the Federd Regider,
and ord argument before the D.C. Circuit was scheduled for September 5, 2000. Contempt I1 Tr. at
388 (“because there had not been a decision, there hadn't been much movement in recent months on
the Federd Regigter notice, it was necessary in the minds of some to show some movement that could
be offered to the gpped's court with regard to the Federd Register notice.”). Accordingly, on August
2, 2000, Anne Shields, Chief of Staff for then-Secretary Babhbitt, chaired a meeting with certain senior
Interior officids-incuding atorneys from the Solicitor’ s Office-to discuss the historica accounting
project. Contempt Il Tr. at 2742-43; Contempt |1 Tr. at 388; Contempt Il Tr. at 638.

The participants did not know prior to the meeting that they were going to discuss how the
historical accounting should actudly be performed. Rather, some officids, such asthe Assgtant
Secretary for Budget and Finance, thought that the Chief of Staff called the meeting to discuss who
would carry out the historical accounting project. Contempt I Tr. at 2742-43 (“1 had gone-- kind of
lobbied to talk about the who, . . . [w]ho is going to be in charge of historicd accounting.”). Other
officids, in contrast, such asthe Principa Deputy Specid Trustee, thought that the meeting had been

cdled to discuss how the Department would go about deciding which method to use to perform the

311t isworth noting that at this time the Department of Interior dong with the Department of
Justice gppear to have been discussing alimited Satistical sampling pilot project known as the Wecker
proposa. SeePIs’ Ex. 1, Tab 10; Tab 11. Ultimately, however, the Department of Interior decided
not to fund or participate in the Wecker proposa. Pls’ Ex. 1, Tab 13.
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higtorica accounting. Contempt I1 Tr. at 75 (“we actualy went there for a different agenda purpose,
which was to discuss what the options were and how to decide how to do [the] historica
accounting[.]”). In accordance with the Principa Deputy Specid Trustee' s understanding of the
meeting, the Office of the Specid Trustee prepared a presentation on how the Interior Department
should go about deciding which method to use to perform the historical accounting. Contempt |l Tr. at
140.

Notwithstanding this uncertainty, the participants began discussing satistical sampling asthe
preferred method for performing the historical accounting soon after the meeting started. Contempt 11
Tr. a 419-20. Infact, the Office of the Specia Trustee did not even have the opportunity to make its
presentation regarding how the Department should go about deciding which approach to employ before
the attendees began discussing using the gatistica sampling method to perform the historica accounting.
Contempt II Tr. a 75-76 (“We never got to that agendaitem in the meseting . . . asit turned pretty
quickly to adiscusson about statistical sampling and who would do it.”); Contempt I1 Tr. at 580
(same). Although there was some discussion of the other approaches identified in the Federa Register
(including transaction-by-transaction), these methods were in effect summarily rejected. Contempt |1
Tr. a 453-54 (Principa Speciad Deputy Trustee agreeing that “[t]here was no sentiment for th[ ]
[transaction-by-transaction] method of accounting and the participants rgected it out of hand at the
meeting.”). See dso Contempt 11 Tr. at 432-33 (“[t]here was discussion in the meeting about other
concerns and other issues on hitorica accounting, but the mgority of the discusson and obvioudy the
result of the discusson was sdlection of Satigticd sampling.”).

The Chief of Staff decided, with the approvad of those attending the meeting (including the
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atorneys from the Solicitor’ s Office), that the Department would utilize the statistica sampling method
to perform the historica accounting of the 1M trust accounts. Contempt 11 Tr. at 432 (“There was
clearly adecison in that meeting that statistical sampling would be the gpproach taken.”); Contempt |1
Tr. at 433 (* Anne Shields was the senior person there and she [made the decision] based on a
consensus or unanimous views of the people a the meeting.”). The Chief of Staff aso decided that the
Office of the Specid Trustee would be in charge of the statistical sampling project. Contempt 11 Tr. at
434; Contempt I Tr. at 2753-54. In choosing a specific method to perform the historical accounting at
the August 2, 2000 mesting, the participants explicitly discussed what they could do to support the
appeal pending with the D.C. Circuit. Contempt |1 Tr. at 388.32 Severd officias thought that sdlecting
apaticular method to perform the historical accounting would help the Department’ s pending apped
because it would show that the agency was making progress towards fulfilling its fiduciary obligations.
Contempt Il Tr. at 388.

The Department of Interior did not research the merits of the statistical sampling approach
before selecting it on August 2, 2000, see Contempt Il Tr at 577-78, or the costs and benefits of the
transaction-by-transaction method before summarily rgecting it a the August 2, 2000 meeting, see
Contempt Il Tr. a 281. Contempt Il Tr. at 581. Asthe Specid Trustee, Thomas Sonaker, testified

during the contempt trid:

%2t isimportant to note that “[i]n the backdrop of these decisions and these considerations
about whether [this] Court['s] order was being complied with was a heavy reliance that, on gpped, the
Interior Department would be sustained.” Contempt Il Tr. at 463-64. That is, the Interior Department
and its attorneys from the Department of Justice thought that the appeal wasa“dam dunk.” Contempt
[l Tr. at 1018.
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Q.

The next conclusion of the Court Monitor is as follows:

"The Interior Secretary's decision was not supported by any legitimate
decisonmaking process or research effort to determine the method to
conduct an higtorical accounting.”

Do you agree with that?
A. Yes
Q. Why do you agree with that?
A. Onitsface, thereisno particular logica step to
what was done.
Q. Therewasno logicd step at the time the Federa
Register Notice process occurred; isthat afar Satement?
A. Yes
Q. Andisthere any now?
A. Togotoadaidicd sampling?
Q. Correct.
A. | don't believe so.
Q. Youve never seen any research to support it, have you?
A. No.

Contempt Il Tr. a 2190-91. In fact, the only action taken by the Department to determine how to

perform the historical accounting was placing anotice in the Federal Register. Contempt |1 Tr. at

289. Indeed, as explained above in footnote 31, during the summer of 2000 the Department of Interior

consdered (but ultimately decided againgt) joining a pilot study by the Justice Department which would

3As noted above, the Department actudly published the notice in the Federal Register so that it
could apped this Court’s Phase | trid ruling.
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have evduated the potentid use of the Satistical sampling method to perform the historica accounting.
As’ Ex. 1, Tab 10; Tab 11. In amemorandum to Justice Department attorneys dated July 24, 2000,
Robert Lamb, Deputy Assstant Secretary of Interior for Budget and Finance, wrote that the
Department “obvioudy will learn about the strengths and wesknesses of the sampling methodology
through the pilot process” PIs’ Ex. 1, Tab 11 (dating further that “[t]hat after al isthe purpose of a
pilot.”).** The pilot project became moot nine days later, however, when the Interior Department
selected the gtatistical sampling method to perform the historica accounting. Contempt I1 Tr. at 280
8l

The Department of Interior also had not compiled or evauated the results of the Federa
Regigter process before deciding to use the satistica sampling approach to perform the historica
accounting. PIs’ Ex. 1, Tab 15. Indeed, as Deputy Assstant Secretary Lamb noted in the July 24,
2000 memorandum mentioned above, “the andyss of commentsisjust beginning[.]” Pls’ Ex. 1, Tab
11. Assgtant Secretary Lamb explained in more detail during the contempt trial what he meant when
he wrote this particular part of the memorandum:

the comments from the Federd Register process was just beginning and

what | was trying to say thereisthat | am not deciding -- | don't know how
ultimately we are going to do an historical accounting. Weve got a Federd

¥In fact, in Deputy Assistant Secretary Lamb’s memorandum dated July 24, 2000, the
Department of Interior offered to participate in and help fund the Justice Department’ s statistical
sampling pilot project. PIs” Ex. 1, Tab 11 (Deputy Assistant Secretary Lamb writing that “the
Department is willing to fund the cost of the pilot.”). This offer was subsequently withdrawn, however,
snce the Interior Department decided (nine days later) to use the statistical sampling approach to
perform the historical accounting. Contempt I1 Tr. at 280-81 (“this was no longer necessary and not
probably a good use of Interior's resources, since we aready made a decison to do statistica sampling
on the 2nd of August.”). Seedso PIs” Ex. 1, Tab 13.
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Regigter process, the one you and | have been talking about, that was

wrapping up. We would have those results in, you know, in due

course, were keeping an open mind, we're not prejudging -- |

wasn't pregudging the results.

Contempt Il Tr. at 2740.

At the same time, however, the Department of Interior knew even before publishing the notice
in the Federd Regidter that the Indian beneficiaries would want a full transaction-by-transaction
accounting of their assetsheld in trust by the federd government. See, e.q., Contempt Il Tr.at 72 (“For
15 years, we had heard from the Indians about their preference for a transaction by transaction
accounting of their monies. .. .”); Contempt Il Tr. at 246 (The Federal Register process “was
preordained in the sense that | [ Thompson] knew the answer from the beneficiaries, that they would
ask for atransaction by transaction andysis.”). Many senior officids a the Interior Department
(including some attending the meeting) aso knew, as of August 2, 2000, thet the vast mgority of the
comments to the notice in the Federal Register favored the transaction-by-transaction approach.
Contempt Il Tr. at 290-91 (it was generaly known that the results across the board from the senior
managers was that the -- that the beneficiaries were asking for a transaction-by-transaction
accounting.”).

Consequently, the Interior officias a the August 2, 2000 meeting recognized that the
Department would have to explain why it sdected the statistical sampling method to perform the
historical accounting of the 1M trust accounts instead of the transaction-by-transaction gpproach.
Contempt 11 Tr. at 284 (Principal Deputy Specid Trustee, testifying that “[i]n the sesson | cautioned

that you've got the Federa Regigter notice which didn't lead you into this path. Y ou're going to have to
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reconcile that issug].]”); Contempt Il Tr. at 436 (recognizing that it was not going “to be acceptable to
abandon the [Federal Register] process and legp drictly into Satistica sampling without some
explanation of why that decison wastaken.”). The participants at the meeting discussed who would be
in charge of writing a memorandum explaining the basis for the Department’ s decison. Contempt 11 Tr.
a 435. The Interior officids present at the meeting selected Kevin Gover, then-Assstant Secretary of
Interior for Indian Affairs, to draft a memorandum that provided the reasons why the Department
rejected the transaction-by-transaction approach in favor of the statistical sampling method. Contempt
Il Tr. at 435-36. In addition, the Specid Trustee agreed to write a separate memorandum outlining the
datisticd sampling gpproach that the Department planned to use to perform the historica accounting.
Contempt Il Tr. at 435. Both of these memoranda were to be submitted to Secretary Babbitt snce he
had final decison making authority over the method that the Department of Interior would use to
perform the historica accounting of the IIM trust accounts. Thomas Thompson, the Principa Deputy
Specid Trustee, agreed to draft a memorandum for Secretary Babhbitt’s sgnature officidly adopting
datistica sampling as the gpproach that the Department would use to perform the historical accounting.
Contempt Il Tr. at 435.

On August 11, 2000, Jm Pace, the primary project officer from OAIT, drafted a memorandum
on behdf of then-rAssstant Secretary Gover summarizing the results of the Federd Register process.
Pls’ Ex. 1, Tab 15.% Pace began the memorandum by reiterating that Interior published the noticeiin

the Federal Regidter “to initiate an information gathering process with 1M account holders’ to

It isimportant to note that this was the first (and only) memorandum by the Department
addressing the comments to the notice in the Federd Regidter.
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determine how the Department should perform the historical accounting of the 1M trust accounts. FIs’
Ex. 1, Tab 15a 2. Pacethen noted that more than one thousand individudss attended the public
mesetings (Sxty percent of whom identified themselves as 1M account holders), and that most of the
participants provided their commentsordly. PIs’ Ex. 1, Tab 15 a 3. He aso observed that in
addition to the seven written comments submitted at the public meetings, the Department received one-
hundred-and-forty-six written commentsby mail. PIs’ Ex. 1, Tab 15 a 3. In summarizing the
comments to the notice, Pace found that:
elghty-one of the respondents who wrote in, and an overwhelming mgority of those
who voiced their preferences at the public meetings wanted to see a transaction-by-
transaction reconciliation, in spite of the discouraging language contained in the Federd
Register Notice stating that such a solution was not very likely since Congress had
dready dismissed such asolution.
As’ Ex. 1, Tab 15 a 3. The memorandum did not address the Department’ s decison to use the
gatistical sampling method to perform the historical accounting. Thet is, Pace did not attempt to explain
why the Department selected the statistical sampling method instead of the transaction-by-transaction
approach.
On August 23, 2000, an atorney in the Salicitor’ s Office named Edith Blackwell redrafted the
memorandum that Pace had prepared summarizing the results of the Federal Register process® Pis’

Ex. 1, Tab 16. Blackwel redrafted the memorandum so that it would support the decison (made on

August 2, 2000) to use the statistical sampling method. Contempt [1 Tr. a 290; Contempt Il Tr. a

361t is worth noting that Edith Blackwell attended the meeting held on August 2, 2000, in which
the Department decided to use the statistical sampling gpproach to perform the historical accounting.
Contempt Il Tr. at 388.
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452-53. In revisng the memorandum, Blackwell stated that she “tried to creste adecisond document
which provides the rationa[€] for the decison” to employ the statistica sampling method instead of the
transaction-by-transaction approach. PIs’ Ex. 1, Tab 16 a 1. Inrgecting the latter approach,
Blackwell wrote that:
the question of a historical accounting has been reviewed by Department staff,
Congress, and outside third parties. A transaction-by-transaction accounting would
cost hundreds of millions of dollars and take many years to complete. To accomplish
this task would require the Department to significantly increase BIA daff and Congress
to double BIA’s current appropriation. Based on informal discussions we do not
believe that Congressiswilling to fund a transaction-by-transaction reconciliation.
Given the critical unmet educationd, infrastructure and economic needs of Indian
people, we believe that funding a transaction-by-transaction anadlysis is not appropriate.
s’ Ex. 1, Tab 16 at 3. With respect to the Department’ s decison to employ the statistical sampling
method to perform the hitorica accounting, Blackwell wrote that:
We bdieve that [by] using Satigticd sampling we can perform a transaction-by-
transaction andlyss on adatisticaly significant portion of the total number of accounts.
With a high degree of confidence we believe we can extrgpolate to al account holders
an error rate. We bdieve that this gpproach is best given the massve number of
records, the complexity, and the condition of the records. We aso note that GAO and
Congress have suggested sampling.
Ps’ Ex. 1, Tab 16 a 4. Blackwell went on to describe the manner in which the Department planned
on carrying out the statistical sampling project. PIs” Ex. 1, Tab 16 a 4. Upon completion of her
revised draft, Blackwell distributed the memorandum (viae-mail) to other atorneysin the Solicitor's
Office and to certain senior Interior officidsto review. PIs’ Ex. 1, Tab 16. Despite these substantia
revisons, it isimportant to note that then-Assstant Secretary Gover did not finalize his memorandum
for then-Secretary Babbitt until December 21, 2000. PIs’ Ex. 1, Tab 3.

In the interim, on September 5, 2000, the D.C. Circuit heard ord argument regarding the
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Department’ s interlocutory apped. At the hearing, the Interior Department clamed-asit had in its
corrected petition for permission to gpped and in its gppellate briefs—that it was in the process of
discharging properly itsfiduciary obligations towards the Indian trust beneficiaries. PIs’ Ex. 1, Tab 19.
Specificaly, with respect to the historica accounting (or reconciliation), the Department noted that it
commenced an adminigrative process in April of 2000 by publishing anotice in the Federal Regidter.
FAs’ Ex. 1, Tab 19. In accordance with this representation, the Department argued that “ Congress
expected th[€] reconciliation process to be done adminidratively,” and that “it’s not something which
can be doneinitidly in court.” Pls’ Ex. 1, Tab 19.3 Thus, the Department argued, asit had
previoudy, that this Court did not have jurisdiction to determine the scope of the historica accounting of
the IIM trust accounts before the agency itsalf had decided how and to what extent it was going to do
50.38

In December of 2000, then-Assstant Secretary Gover, Specid Trustee Sionaker, and Principa

37It isworth noting that the D.C. Circuit did not find the Department’ s argument persuasive. In
particular, one judge on the pand stated that:
we spend our lives reviewing judicidly those things which are to be done firgt
adminigratively. | am not sure why you think it advances the bal any to say Congress
meant for it to be done adminidratively].]

3There were two other developments at this time worth mentioning. First, on September 19,
2000, the Department of Interior filed its third motion for partid summary judgment with this Court. In
the motion, the Department argued that neither the 1994 Act nor any other law required it to account
for transactions that occurred in 1IM accounts before 1951. Defs” Third Phase Il Mot. a 1-2. The
Department asserted that prior to 1951 the [IM accounts were “settled” by the Department of Treasury
(until 1921) and the Genera Accounting Office (between 1921 and 1951). Id. Second, on September
29, 2000, Congress gpproved the Department’ s funding request for a statistical sampling project. PIs’
Ex. 1, Tab 2. In sodoing, it noted that “while gpproving the request to begin an 1M sampling
gpproach, the managers direct the Department to develop a detailed plan for the sampling methodol ogy
it adopts, its costs and benefits, and the degree of confidence that can be placed on the likely results.”
Ps’ Ex. 1, Tab 2.
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Deputy Specid Trustee Thompson completed their memoranda regarding the decision to utilize the
datistical sampling method. Pis” Ex. 1, Tab 18. In an e-mail dated December 18, 2000, the Specid
Trustee indicated that he was satisfied with the latest draft of the Assstant Secretary’ s memorandum.
Pls’ Ex. 1, Tab 18. The Specia Trustee then asked Edith Blackwell and Tim Elliot,* two attorneysin
the Solicitor’ s Office, whether they agreed with hisassessment. PIs’ Ex. 1, Tab 18. Whileit isunclear
whether these two attorneys had additional comments to make to the Assstant Secretary’s
memorandum (Blackwell had, as noted above, dready redrafted it back in August of 2000), they did
express dissatisfaction with both the Specid Trustee's and the Principa Deputy Specid Trustee's
memoranda. Specificaly, Blackwell wrote in reponse to the Specid Trustee's e-mail message that:
Timand | are not O.K. with the memo [written by the Principal Deputy Specia
Trusteg] for the Secretary’ s signature. In addition, Tom [Slonaker] your memo
discusses the lack of funding but Congress gave us money for this project this year.
Among other things, the letter for the Secretary’ s Signature states that the Secretary
accepts the Specid Trugtee' s conditions, one of them being funding. | believe that this
and other problems with the Secretary’ s memo must be fixed and would advise the
Specia Trustee to update his | etter to note that funding has been received.
s’ Ex. 1, Tab 18. Shortly after Blackwell sent her response, Elliot showed his displeasure by writing
that:
| agree with Edith’'s comments. My earlier comments went only to the question asked
(Kevin'sMemo). Edith, have you taken a stab at re-drafting the memorandum for the
Secretary. If not, we probably should. | am particularly concerned that it does not
mention the memorandum from Kevin, whose memo is the only one to explain why we

are not following the mgority of the comments received.

Ps’ Ex. 1, Tab 18.

¥t isimportant to note that Tim Elliot dso atended the August 2, 2000 meeting. Contempt 11
Tr. at 388.
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On December 21, 2000, after these revisions were made, the Assistant Secretary for Indian
Affars, the Specid Trustee, and the Principa Deputy Specid Trustee submitted their respective
memoranda to then-Secretary Babbitt. PIs’ Ex. 1, Tab 3. Then-Assistant Secretary Gover included in
hisfina draft the paragraph written by Blackwell which stated that:

Department staff, Congress, and outside third-parties have dl reviewed the question of
how to perform a historical accounting. Each agrees that a complete transaction-by-
transaction accounting for every account would cost hundreds of millions of dollars and
take many yearsto complete. Moreover, to accomplish this task would require the
Department to Sgnificantly increase its BIA gtaff and would require Congress to double
BIA’s current appropriation.

Pls’ Ex. 1, Tab 3. He went on to note that Congress observed in the Conference Report
accompanying the Department’s FY 2001 Appropriation that using the transaction-by-transaction
gpproach to perform the historical accounting could cost hundreds of millions of dollars, and thet “the
managers have been concerned for years about the potential cost and effectiveness of any approach
that might beused.” Pis’ Ex. 1, Tab 3. Additionaly, then-Assstant Secretary Gover justified using the
decison to employ the satigtical sampling method by writing that:

With the adminigtrative process complete and with the above direction from Congress,
it is now up to the Department to decide on a course of action. Although the mgority
of comments received from the Federa Register notice preferred a complete
transaction-by-transaction reconciliation, Congress has made it clear in the above
language that they are unlikely to fund such aprocess. Furthermore, | must teke into
condderation the critical unmet educationd, infrastructure and economic needs of
Indian people in dlocating the limited gppropriations available to the BIA. | believe that
through statistica sampling, we can perform atransaction-by-transaction andysson a
datigticaly sgnificant portion of the total number of accounts. This gpproach is bes,
given the massive number of records, the complexity, and the condition of the records.
Therefore, taking into consderation the entire Federa Register process, Congress
directive and the other critica needs of the Department, | believe that a sampling
approach represents the best dternative to meeting our goas under the 1994 American
Indian Trust Fund Management Reform Act.
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s’ Ex. 1, Tab 3. In hismemorandum, on the other hand, the Specid Trustee outlined the process the
Department would follow in carrying out the satistical sampling project. PIs’ Ex. 1, Tab 3. Itisworth
noting that the scope of the statistical sampling project was limited to 1952-1993. Fs’ Ex. 1, Tab 3.
On December 29, 2000, then-Secretary Babbitt officidly selected the Satistical sampling
method to perform the historical accounting of the 1M trust accounts. PIs” Ex. 1, Tab 4. Inaone-
page memorandum, then-Secretary Babbitt wrote that:
| have reviewed the attached memoranda from the Specia Trustee for American Indians and
the Assstant Secretary—Indian Affairs. | concur with the recommendation of each that the
Department should use statistical sampling instead of attempting a transaction-by-transaction
historica reconciliaion of dl 11M accounts.
Pls’ Ex. 1, Tab 4. Then-Secretary Babbitt went on to note that Congress had aready appropriated
gpproximeately ten million dollars for agtatigtica sampling project—money that had been requested
months earlier. PIs” Ex. 1, Tab 4. He aso wrote in the memorandum that:
the Department . . . believe]s] that [it] must examine past account activity to discover
information that will enable beneficiaries and the Department to eva uate whether income from
individua trust assets was properly credited, maintained, and distributed to and from [IM
accounts before October 25, 1994. As part of this process, the Department is exploring

approaches to gather such information so asto fairly compensate beneficiaries and findly
resolve any discrepancies.

s’ Ex. 1, Tab 4 (emphasis added). Then-Secretary Babhbitt concluded the memorandum by writing
that “1 have asked the Specid Trustee to plan, organize, direct, and carry-out th[e Satistica sampling
project] including developing the detailed plan required by Congressin the Conference Report.” PIs’
Ex. 1, Tab 4.

On January 8, 2001, the Department of Interior filed then-Secretary Babbitt’s decisiond

memorandum as well asthe Assstant Secretary for Indian Affairs and the Specid Trustee's
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memoranda with the D.C. Circuit. PIs” Ex. 24. In the transmitta |etter, the Department told the D.C.
Circuit that, “[a]sindicated in these supporting memoranda, the Secretary’ s decision flows out of the
Federa Register process discussed in the Opening Brief for Appdlantsat 17, 60, and in the Appellees
Response Brief at 33-34." FIs’ Ex. 24. The next day, the Department of Interior filed dl three
memorandawith this Court. PIs’ Ex. 23. Specificdly, the Department told this Court that “[n]otice is
hereby given of thefiling of the attached Memorandum from Secretary Bruce Babhitt regarding the
datigticd sampling of Individud Indian Money accounts, with supporting memoranda from Tom
Slonaker, Specia Trustee for American Indians, and Kevin Gover, Assstant Secretary for Indian
Affars” Ps’ Ex. 23.

In late January of 2001, Gale Norton replaced Bruce Babbitt as Secretary of the Interior.

Contempt Il Tr. at 4279.

3. The Department of Interior’s Actions From February 2001-February 2002

On February 27, 2001, Secretary Norton “opted to follow” former-Secretary Babbitt's
decision to use the gatistical sampling method to perform ahistorica accounting. Pls’ Ex. 1, Tab 21;
Tab 23.%° Specificaly, Secretary Norton issued a one-page memorandum entitled “ Statistical Sampling
of Individud Indian Money Accounts.” PIs’ Ex. 1, Tab 21. After referencing the memoranda from
Secretary Babbitt dated December 29, 2000, the Specia Trustee for American Indians dated

December 21, 2000, and the Assistant Secretary for Indian Affairs dated December 21, 2000,

“OIt isworth noting that Secretary Norton made her decision four days after the D.C. Circuit
issued its opinion affirming this Court’s Phase | trid ruling. Cobdl VI, 240 F.3d at 1110.
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Secretary Norton wrote that:
| concur in the directive that the Department proceed with aform of satistical sampling
using a methodology which will provide the bass for an historical accounting of the [1M
accounts. The purpose for this process should be to fulfill the court’ s directive to
provide the 11M trust beneficiaries an accounting for their funds held in trust by the
United States since the Act of June 24, 1938.
Pls’ Ex. 1, Tab 21. Like former-Secretary Babbitt, Secretary Norton aso assigned the task of
planning, organizing, and performing the statistical sampling project to the Specid Trustee. PIs’ Ex. 1,
Tab 21.

The Department of Interior did not perform any additiond research regarding the different
accounting methods prior to Secretary Norton's decision on February 27, 2001. Contempt I1 Tr. at
507-508; Contempt Il Tr. at 4387. Infact, Secretary Norton did not even consider the other
approaches listed in the Federa Register before affirming former-Secretary Babhbitt's decison to use
the satistica sampling method. Contempt |1 Tr. at 4387-88. As Secretary Norton testified during the
contempt trid:

| didn't redly understand that memo as making a

choice on the various modds of accounting. | -- the model

that | knew of was Satigtica sampling. | look[ed] at the Court

of Appealsdecison. It said Satigticd sampling was

something that the Department of Interior could choose, and so

without redlizing that that might be viewed as contrary to

anything that this Court had said, we -- | basicaly sgned it

and said get busy, go ahead and start moving on this activity

and assgned to the Specid Trustee the responsibility to move

forward with that.

Contempt Il Tr. at 4338.

As of March 2001, the Department of Interior had not yet begun collecting missing information
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from outside sources that would help it render a historical accounting of the [IM trust accounts.*
Contempt Il Tr. a 760. See also Contempt Il Tr. at 473-76. In particular, the Department made no
attempt to obtain missing documents produced prior to 1994.42 Contempt 11 Tr. at 803-04 (“there was
no effort proposed or attempted of a concerted effort to locate missing documents from the period
1994 and [backward].”). Attorneysin the Solicitor’s Office played asgnificant role in the
Department’ s decision not to begin collecting pertinent documents made prior to 1994. Contempt |1
Tr. at 765; 779; 788-89; 792-93. Specifically, the attorneysin the Solicitor’ s Office did not think that
the Department had any obligation to collect such documents and believed that doing so would be
inconsstent with its legal position before the D.C. Circuit. Contempt Il Tr. a 766-67. Asthe Principa
Deputy Specid Trudtee tedtified &t trid:
The overarching consderation was the gpped and
the expectation that [this Court’s] order would be overturned. That
figured into alot of thisdiscusson and alot of thiswork.
In preparing this report we firgt tried to focus the effort
toward an accounting, what it took to do an accounting, but we
were not alowed to redly use the term accounting as we
understood it in conjunction with this effort.
The earlier drafts of this report look radically
different than what you see in the published report. The

attorneysin this case were arguing that we did not have a
statutory duty to do an accounting before 1994, and were

“1As of February 2002, it was still unclear to the Court what efforts, if any, have been made by
the Department of Interior to locate missing documents. Contempt 11 Tr. at 804 (The Department is
“working on the planning and replanning [of] this information collection effort in light of the Secretary's
decison to do afull accounting.”).

“2The Department assumed thét it had “in its possession the bulk of documents, information and
data generated since 1994[.]” PIs’ Ex. 7 (Report on Collecting Information From Outside Sources) a
2.
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arguing that through the litigation process.

Contempt |1 Tr. at 766-67. See also Contempt |1 Tr. at 794 (* The basic argument was that there was
not an obligation to perform an accounting before 1994. That was going to be
appedled and it was going to be won.”).
Moreover, the Department failed to inform the Court that it was not going to attempt to locate
pertinent documents produced prior to 1994. For example, in its Report on Collecting Information
From Outside Sources, Interior stated that:
Although th[ig] [Court’s Phase | trid] Order did not define the period to be covered by
the directed accounting, the question of the scope and nature of Department’s
responsibility to render an accounting prior to October 25, 1994, the effective date of
the Indian Trust Fund Management Reform Act, is under gpped. Therefore, this
document details the proposed strategies for collecting missng information to meet
Interior’ s statutory obligation.

Ps’ Ex. 7 (Report on Collecting Information From Outside Sources) a 2. In addition, the Quarterly

Reports submitted by the Department beginning in March of 2000 included smilarly vague statements

regarding the scope of the document collection project. See, e.., PIs” Ex. 9 at 37.% Attorneysin the

Solicitor’s Office dso played a significant role in determining the language used in these reports. See,

eq., Contempt Il Tr. at 766-67.

The Court gppointed a Court Monitor in this case on April 16, 2001. The Court Monitor was

directed to “monitor and review dl of the Interior defendants' trust reform activities and file written

reports of hisfindings with the Court.” Order of April 16, 2001 a 2. In accordance with this order,

43It isworth noting that even the Department describes its reports as containing oblique and
fleeting references to the fact that the collection project did not include documents produced prior to
1994. See Defs.’ Proposed Findings at 14.
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the Court Monitor began reviewing the Department of Interior’'s efforts to perform a hitorical
accounting in late April of 2001. Aspart of hisreview, the Court Monitor requested certain
information from Michagl Rosetti, who had recently joined the Department as Counselor to Secretary
Norton. PIs’ Ex. 1 at 37; Contempt Il Tr. at 4388. Specifically, the Court Monitor asked Rosetti “to
determine what research the Secretary had directed or her subordinates had done in preparation of her
memorandum concurring in the satistica sampling project first directed by Secretary Babbitt.” PIs’
Ex. 1a 37. Inaddition to this request, the Court Monitor asked Rosetti questions regarding what the
Department had (and had not) done to facilitate ultimatdly performing a historica accounting since the
Court issued its Phase | trid ruling. PIs’ Ex. 1 at 38. See dso Contempt |1 Tr. at 4388. In response
to these inquiries, Rosetti indicated that the Department would reexamine its decision to use the
datistical sampling method to perform the historica accounting. PIs” Ex. 1 & 38. See dso Contempt
Il Tr. at 4388.

By memorandum dated July 10, 2001, Secretary Norton announced that the Department of
Interior was going to recongder which accounting method it should use to perform the higtorica
accounting of the IIM trust accounts. PIs” Ex. 1, Tab 25. See aso Contempt Il Tr. at 336-342;
Contempt Il Tr. at 496 (“1t would seem to me that the first memorandum, to coin a phrase, was no
longer operative.”). That is, asof July 10, 2001, the Department of Interior did not know which
method or methods it was going to use to perform a historical accounting of the 1IM trust accounts.
Rather, as Secretary Norton indicated in her memorandum, the Department was going to begin the
process of selecting an accounting method anew. FIs’ Ex. 1, Tab 25. Specificdly, after recognizing

that “an accounting to the IIM beneficiariesis long overdud|,]” Secretary Norton wrote that:
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The next step in this process is to develop a comprehensive plan for the historica

accounting. Although myriad accounting approaches may be employed in some form

and to some degree in this endeavor, it isimperative that the Department’ s gpproach

satisfies our obligation to account and that the methods used to meet that goal meet

appropriate fiduciary standards.
s’ Ex. 1, Tab 25. To facilitate the decison-making process and the development of a
comprehensive plan, Secretary Norton established (by issuing a Secretarid Order on the same date)
the Office of Historica Trust Accounting (*OHTA”). Pls’ Ex. 1, Tab 25. Secretary Norton explained
in her memorandum that she was cregting OHTA “to insure that [the Department] begin[g this
comprehengve planning process promptly but at the same time ha[s| the necessary information for due
ddiberation[.]” PIs’ Ex. 1, Tab 25. In particular, Secretariad Order 3231 instructed OHTA “to plan,
organize direct, and execute the historica accounting of Individua Indian Money Trust (11M) accounts.”
s’ Ex. 1, Tab 25. Moreover, Secretaria Order 3231 directed OHTA to, within 60 days, “prepare a
comprehensive description and timetable for completion of al stepsthat are needed to staff and
develop a comprehensive plan for ahistorica accounting that meets the Department’ s fiduciary
obligationsto IIM beneficiaries” Pls’ Ex. 1, Tab 25. Secretarid Order 3231 dso directed OHTA to,
within 120 days, “identify the preliminary work that can be doneimmediately.” PIs’ Ex. 1, Tab 25.

On September 10, 2001, OHTA issued its Blueprint for Preparing the Comprehensive Plan for

the Historica Accounting of 1M Accounts (“Blueprint”). Pls” Ex. 28.* OHTA designed the Blueprint

to serve as “theinitid plan for the development of the ‘ comprehensive plan for a historical accounting’

or smply the Comprehensive Plan.” PIs’ Ex. 28 a 8. Thus, as Bert Edwards, Executive Director of

“The Department of Interior filed a copy of the report with the Court on September 12, 2001.
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OHTA, dated in his transmittal |etter to Secretary Norton, “[t]he Blueprint will be used as a garting
point for the work that will transform it into the Comprehensve Plan.” PIs’ Ex. 28. See dso
Contempt 1l Tr. at 114 (referring to the Blueprint as a plan to develop a plan to perform the historica
accounting). OHTA estimated that it would “ complete the Comprehensive Plan by mid-year 2002.”
As. Ex. 28. In other words, the actud plan (as opposed to the plan to develop a plan) would not be
ready until more than thirty months after this Court issued its Phase | trid ruling.

On November 7, 2001, OHTA issued its Report Identifying Preliminary Work for the
Historica Accounting. PIs” Ex. 31.%* In the Report, OHTA identified certain work that had begun
aready or would begin shortly to support the Department’ s effort to perform a historical accounting of
the lIM trust accounts. PIs’ Ex. 31. In particular, OHTA stated that “[t]he projects described in the
Report will assst development of the Comprehensive Plan in a number of ways while actudly
accomplishing part of the historical accounting for certain IIM accounts.” Pls’ Ex. 31 (tranamitta
letter). Thus, for example, in describing its activities regarding Judgment and Per Capita Accounts,
OHTA dated that a contractor to OST began (and completed) apilot test in June of 2001 to reconcile
ten Judgment accounts and five Per Capitatransactions®® Pls’ Ex. 31 at 14. At the sametime,
however, OHTA reiterated that it did not anticipate completing the Comprehensive Plan until the middle

of 2002. As’ Ex. 31 (transmittal |etter).

“>The Department of Interior filed acopy of the report with the Court on November 9, 2001.

“480f course, in the same report OHTA recognized that: [t]hese 1M accounts are often based
on asingle transaction and the accounts rarely include income based on alotted land revenues or from
other sources.” Pls’ Ex. 31 at 11. See dso Contempt Il Tr. at 1085-87 (Principa Deputy Special
Trugtee testifying that thiswas a“fairly discrete’ pilot project.).
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On November 14, 2001, the Department of Interior filed with the Court its notice of proposed
reorganization to improve Indian Trust Assets Management. PIs” Ex. 104. In the notice, the
Department stated that “[t]he proposed reorgani zation results from concerted efforts by Interior to
cregte a management structure that can effectively implement trust reform and eliminate problems
identified by the Court, the Court Monitor, Interior, and Interior’ s consultant, Electronic Data Systems
Corporation (“EDS’).” PIs’ Ex. 104 a (unnumbered) 1. In particular, the Department indicated that:

[t]he proposed reorganization consolidates Indian trust asset management functionsin a
new agency: the Bureau of Indian Trust Assets Management [“BITAM”]. The
proposed Bureau will report to an Assstant Secretary for Indian Trust Assets
Management. . .[Because] [t]he proposed reorganization impacts many interested
partieq,] Interior has begun consultation with Indian tribes and with Congress. . . Trust
reform activities will continue during this trangtion process. Thefina organization
structure will depend upon the results of the consultation process.
MPs’ Ex. 104 a (unnumbered) 2. While it would be both premature and unnecessary a thistime for
the Court to make any factud findings regarding the merits of the BITAM proposd,*’ it is worth noting
an exchange between plaintiffs counsel and Tex Hdl, a Tribd Chairman and an [IM account holder, a
the contempt trid:
Q. I'want turn you now to adiscussion of what's been

referred to asthe BITAM proposa. Do you know what the BITAM

proposd is? Or | should say the Bureau of Trust Asset

Management Proposa from the Department of Interior?

A. Yeah |--wecdlit"bite'em," but you know --

Q. And could you tdl usin your understanding -- well,
first of dl, do you support that proposa? Do you believe

4 Thisis particularly truein light of the fact that Secretary Norton has subsequently informed the
Court that the proposal has been abandoned by the Department.
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that that's the answer to trust reform?

A. No,sgr.

Q. Anddo you believe that the tribal leadership that you
have been involved with in this -- in the task force believes
that that is an appropriate proposa for trust reform?

A. Thetribal leaderstask force that | co-chair is 100
percent opposed to BITAM.

Contempt 11 Tr. at 4472. For purposes of this contempt trid, it is sufficient for the Court to find that no
reorganization has occurred, and, in fact, the Department did not even have afind plan that it was
ready to implement at the time the record closed.

Moreover, as of February 2002 (when the record in thistrial closed), the Department of
Interior did not know how it was going to perform ahistorica accounting of the 1M trust accounts. It
dill only had, asthe Principal Deputy Specid Trustee testified at trid, a plan for developing a plan.*®

Cf. Contempt Il Tr. at 342; Contempt 11 Tr. at 1083-86.

B. TAAMS & BIA DATA CLEANUP-SPECIFICATIONS3 & 4
In this section the Court will present its findings of fact regarding Specifications 3 and 4.

Specifically, the Court will addressin turn the TAAMS subproject, which reates to both of these

“8n addition, Secretary Norton testified about work that Ernst & 'Y oung has performed on the
accounts belonging to the five named plaintiffs. See, e.q., Contempt 11 Tr. at 4298-4330. The Court
finds that while the work performed on these accounts may assist the agency in performing an
accounting for those individuds, it was not done as part of agenerd effort to provide the 1M trust
beneficiaries with an accounting and there is no indication that the work can be or will be used towards
that end. Itisabsurd for the Secretary to now argue that the work performed by Ernst & Y oung brings
her into compliance with the Court’s Phase | trid ruling.
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gpecifications, and the BIA Data Cleanup subproject, which is relevant to Specification 4. The Court
will make its factud findings regarding TAAMS and BIA Data Cleanup chronologicaly.
1 TAAMS

a) Background information on TAAMS

“TAAMS isagenad trust land management system that is intended to efficiently manage’ [IM
and triba trust accounts by “ensuring accurate distribution of funds to individuals and tribes through a
proper management framework.” As’ Ex.60 a 31. Although TAAMS will perform (if fully
implemented) numerous functions for the Department of Interior, see PIS.” Ex. 2, Tab 2 at 25-35, the
sysem itself can be divided into three primary areas. PIs” Ex. 60 & 31. Firg, the“Title’ portion will
enable TAAMSto identify dl tracts of land held in trust for [IM beneficiaries, maintain basic ownership
data (current and history), and generate summary reports with dl ownership and encumbrance
information (including active leases, contracts, and agreements). PIs’ Ex. 2, Tab 2 at 25-27. See ds0
Phase | trid Tr. a 2316-18 (testifying that “in order to have a proper land title records system, you
have to establish achain of title. And in the case of Indian records, it'stypica to go back to the origina
patent, you know, which is 1887, or in that -- in that -- and that's our god, isto have TAAMS have a
full chain of title”). Second, the “Redty” or “Lease’ pat of TAAMS will report dl activity on the
individud tracts of land, establish and maintain payor information, and incorporate modifications to
specific leases. PIs’ Ex. 2, Tab 2 at 28-30. See dso Phase | trid Tr. at 2321-24 (noting that the
Redlty portion will, among other things, keep information on payors). Third, the “Accounting” portion
will dlow TAAMS to maintain ahistory of al account transactions, generate a payment schedule for

and record payments received from payors, and interface with the Trust Fund Accounting System
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(“TFAS’).® Pls’ Ex. 2, Tab 2 at 31-33. Seedso Phasel trid Tr. at 2326-30 (noting that it will
generate “a payment schedule to the lessee and the lessor, the payor, and provide][] abill so that they
have. . .dl the correct information on it[.]”). Because of its ancillary nature, the Accounting portion of
TAAMS s designed to be implemented in conjunction with the Redlty portion. PIs’ Ex. 60 at 31
(noting that “[t]he Accounting module tracks billings and accounts receivable of the trust and isto be
implemented in conjunction with Redlty.”).

The Department of Interior acquired TAAMS (and TFAS) to replace two older or “legacy”
computer sysems used by BIA. Phasel trid Tr. a 2786 (noting that “the TAAMS system redlly is
intended to replace two legacy applications.”). Thefirst system, which is known as the Land Records
Information System (“LRIS"), “ supports the land title function by providing land-title related information
e.g. ownership and encumbrances.” PIs’ Ex. 6 a 68. See dso Cobel V, 91 F.Supp.2d at 19. The
second system, which is known as the Integrated Records Management System (“IRMS’), “ supports
the land resource management function and is primarily used a the Agency levd for generating lease
bills and for income/revenue distribution to Indian owners” Pls’ Ex. 6 & 68.*° See dso Cobdll V, 91

F.Supp.2d at 19.

““TFASisthe other computer system that the Department of Interior acquired to assigt it in
managing the IIM trust accounts. See supra part [1(A)(4). Unlike TAAMS, which isatrust asset
management sysem, TFASisatrust fund financid sysem. Cobell V, 91 F.Supp.2d at 18. Asthe
Court noted in its Phase | trid opinion, “[a)ssuming that complete and correct information is retrieved
and loaded onto TFAS, and further assuming that TFAS can properly integrate with the other
necessary computer and business systems [like TAAMS], then it should dlow Interior to bring
OTFM’sfinancid management practices up to commercia standards.” Id.

|t isworth noting that “[s|ome BIA offices use these systems, some use modified versions of
these systems, some use their own ‘in house’ ectronic databases, and others continue to use manua
paper systems.” Cobell V, 91 F.Supp.2d at 19.
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b) Phase | trial tesimony regarding TAAMS (June 10, 1999-July 23, 1999)*!

The Department of Interior presented extensive testimonia and documentary evidence
regarding TAAMS during the Phase | trid. The primary witnesses for Interior on this subproject were
Dominic Nesd, then-Senior Advisor to the Assstant Secretary for Indian Affairs and Project Manager
for TAAMS, and David R. Orr, Senior Vice Presdent of Applied TerravVison Systems, Inc. (“ATS’)
(the vendor hired by Interior to provide the software system). Severd other witnesses for Interior,
including then-Secretary Babbitt and then-Assstant Secretary for Indian Affairs Gover, aso testified
about TAAMS on amore limited basis during the Phase | trid. In addition, the Department introduced
into evidence numerous exhibits related to this particular subproject. See, e.q., Defs’ Phase | trid Ex.
82.

During the Phase | trid the Interior Department acknowledged that the two primary electronic
database systems used by BIA to administer the [IM trust accounts-L RIS and IRM S—~were inadequate
in severd critical aspects. See, e.q., Phasel trid Tr. at 412-21; 1153-54. The Department admitted
and the Court found that LRIS and IRMS do not enable the Department to administer properly the [IM
trust accounts. Phasel tria Tr. at 148-53, 412-21, 441-42, and 1153-54; Cobell V, 91 F.Supp.2d at
19. Based upon the representations made by the Department’ s witnesses, the Court found the
inadequacies of LRIS and IRMS to include (among other things): (1) inconsstent data, making it

difficult to identify the appropriate owners of dlotments or beneficiaries appropriate land interests

>IAlthough the Phase | trid ended on July 23, 1999, the Department of Interior did not submit
its proposed findings of fact and conclusions of law until August 4, 1999, and its response to the
plantiffs proposed findings until August 9, 1999.
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therein; (2) inconsstent use of the legacy systems; (3) sgnificant backlogsin the certification of title; (4)
the absence of important information, such as the schedules for payments due on leases, (5) the
absence of an adequate generd ledger system; (6) the nonexistence of a master list of leases and assets;
and (7) insufficient interna controls and audits of the systems.” Id.

The Department of Interior argued that the deficiencies of LRIS and IRM S should not affect the
outcome of the Phase | trial, however, since none of them are “gpplicable to the new system being
developed and implemented by BIA at the time of trid, the Trust Asset and Accounting Management
System[.]” Defs’ Phasel tria proposed findings at 1 204. Interior stated that as aresult of the legacy
sysems limitations, the Strategic Plan recommended and the (origind) HLIP required the development
and implementation of a new trust management system, which the Department referred to as TAAMS.
Phase | trid Tr. at 989-90. Thus, the Department contended that the legacy systems admitted
inadequacies were irrdevant a the time of trid because“TAAMS s, at heart, a data management
system that contains dl the essentia functions to enable BIA to meet the requirements of the 1994
Reform Act.” Defs’ Phasel trid proposed findings at 1 213. See dso Defs.’ Phasel tria proposed
findings a 1 443. Moreover, the Department argued, in large part based on the testimony regarding
TAAMS, that injunctive relief was not appropriate. The Department specificaly stated thet:

[t]he testimony &t trid showed that Interior is making good faith efforts to come into
compliance with dl legd obligations through promulgation and implementation of the
HLIP. Faintiffs have not shown that an injunction is necessary to prevent violations
from pergsting. Thereis no reason to conclude that an injunction is required to bring
about compliance with these duties.

Defs’ Phase| trid proposed findings at 1] 549 (citing § 389, which quoted then-Assistant Secretary

Gover astedtifying that: “I believe the TAAMS project itsalf shows [w]hat this agency is capable of
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when it has the resources and when it's properly led. And | hope that my presentation will give the
Court the confidence that our agency is cgpable of carrying out the remainder of this program.”). See
a0 Phase |l tria Tr. at 5011 and 5063.

To support its position, the Department of Interior presented alarge volume of testimonid and
documentary evidence regarding the capabilities of TAAMS®? Specificaly, witnesses for the
Department stated that TAAMS will dlow BIA to adminigter trust assets, generate timely bills, identify
delinquent payments, track income from trust assets, and distribute proceeds to the appropriate account
holders. Phasel trial Tr. at 1108, 2319, 2389-91, 2788, and 2810. The Department noted that the
key features of TAAMS that will support these functions are an asset management system (with a
master lease subsystem), a billing and accounts receivable subsystem, and a collection subsystem. >
Defs’ Phase| trid Ex. 82; Phase | trid Tr. at 2297-98. Witnesses for Interior also tetified that

TAAMS will have amgor module for administering land title records, a sub-module for probate

52Before explaining the capabilities of TAAMS, the Department initialy noted that the system
was a commercid-off-the shelf sysem (“COTS’). Phasel trid Tr. a 2760. Interior contended that it
prudently eected to use a COTS rather than build new software from the ground up since there was
software commercidly available that did many of the things that BIA needed to accomplish, and
because it would result in Sgnificant time savings. Phase | trid Tr. at 992, 2359-60. See dso Defs!’
Phase| trid Ex. 82 (“DOI decided that a COTS effort would be the most efficient, effective and
expedient process to replace the exigting legacy systems.”). At the same time, the Department
recognized that some modifications were (and would be) made to the system to address the particular
needs of BIA. The Department explicitly stated, however, that “these modifications were not unusud in
terms of changes the [vendor] ha]s] made for other cussomers.” Defs.” Phase| trid proposed findings
at 1209 n.40. Interior further noted that, prospectively, TAAMS has the capacity for expansion as the
needs of BIA change. Phasel trid Tr. at 2361, 2391, 2375, and 2778.

%31t isworth nating, in light of the recent cases filed by certain triba beneficiaries, that the
Department stated that “TAAMS includes both triba lands and individua alotments and will be used as
the primary tool in assat and resource management by BIA.” Defs.” Phase| trid proposed findings at 1
214 (citing Phase | trid Tr. a 994 and 180).
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tracking, and atickler system that will notify BIA employees of upcoming important events, such as
when |eases are about to expire, when it istime to advertise leases, and when collections are due.
Phase | trid Tr. at 1150 and 2390. These withesses further testified that TAAMS will dso generate a
report for each beneficiary covering al transactions related to leases on that beneficiary’ s property.
Phase | trial Tr. at 2389-91.>* In sum, the Department argued during the Phase | trid that TAAMS
was afirg-rate land management system, and that it was significantly better than the legacy sysems
used by BIA. See, eq., BIA Press Release of June 25, 1999, TAAMS WORKS!!!, at 1 (quoting
then-Assistant Secretary Gover as stating that “[t]his system is Sate of the art, and it has been designed
by those who know exactly what the Trust Management System needs to do for Tribes and
individuals.”). Dominic Ness, one of the primary Phase | trial witnesses for the Department, provided
anoteworthy example of such testimony:

Q. Asproject manager, Mr. Ness, can you describe for

the Court in your view how good asysem TAAMS s going to

be?

A. It hasthe potentia probably to be the best land

management system in the United States. It has -- it's been

built with the best technology thet isavailable. 1t meets

the needs of a user population because they've been

intimately involved with itsdesign. It's easlly expandable.

We have an excdllent vendor who is -- stayson

the leading edge of technology. It'sintegratable into the

Internet. 1 honestly can't think of aflaw in the system
right now. It'sthat good.

4The Interior Department also explicitly noted that TAAMS will be able to interface with
TFAS. Phasel trid Tr. at 1154, 2273, and 2618. The Department further noted that “TFASIs
integraly related to TAAMS through dectronic interfaces for a seamless trust management system.”
Defs’ Phasel trid Ex. 82.
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Q. Asproject manager, isit your intention to work as

hard as you can to see that it's the best land management

toll in the country?

A. Yes absolutely.
Phasel trid Tr. at 2391. See dso Phasell trid Tr. at 2668 (Nesd, tetifying that “the work that we're
doing in the next month or two gives you a system that's 20 times better than the Legacy systems.”).

The Department of Interior dso presented a significant amount of evidence regarding the

manner in which it would implement TAAMS. In particular, witnesses for Interior testified that despite
initia delaysthe TAAMS project was on schedule at thetime of trid. Phasel trid Tr. at 992, 2286-
87, and 2753. The Department informed the Court that it began a 100-day pilot project in Billings,
Montanain Junel999, during which both TAAMS and the legacy computer systems (LRIS and IRMS)
would runin pardld.®® Phasel trid Tr. at 2280; Defs.” Phase | trid Ex. 82 (noting that by “[u]sing live
datain aparale processng environment, [the Department] will be able to perform a detailed
transactiond review of each document as it flows through TAAMSto insure that it is properly recorded
on the data base and that dl cdculations are in conformance with expected results.”). Dominic Ness,

Project Manager for TAAMS, explained that the pilot included unveiling the system, performing pre-

deployment data cleanup, converting the data,> training the aff, testing the system,” conducting

%5The Department also noted the steps that it had taken and the work that it had done prior to
conducting the pilot project. Defs’ Phasel trid Ex. 82. See dso Phase| trid Tr. at 2348-51.

*Data conversion refers to the process by which the Department planned on getting the data
gored in the legacy systemsinto TAAMS.

5"The Department indicated that it planned on conducting thorough user acceptance tests
(UAT) of TAAMSin Jduly 1999. Defs’ Phasel trid Ex. 82 (“Detailed User Acceptance Testing” from
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independent verification and vaidation (“IV & V”),%® and completing post-deployment data cleanup.
Phase | trid Tr. at 2280-81. The Department indicated that the Billings Filot period provided it an
opportunity “to fully and thoroughly test TAAMS, data conversion techniques, the capacity of the
communications infrastructure, and the data cleanup gpproach before moving on to other AO
jurigdictions” Defs’ Phasel trid Ex. 82 (aso noting that “Billings will provide arobust system test”
thet “tests dl of the functiondity of TAAMS.").

The Department of Interior further informed the Court during the Phase | trid that it planned to
begin implementing TAAMS on a geographic basisin late 1999. Phasel trid Tr. a 2280-81. See
aso Defs’ Phase | trid Ex. 82. Dominic Ness explained that:

[Interior] hope[9] to have the overwhelming mgority of Billings completed
by around October 1. At that point in time we have plansto go

Jduly 6, 1999 until July 10, 1999.). Dominic Ness explained at trid that UATs are internd project
management team tests conducted to evaluate the satus or functiondity of the system. Phasel trid Tr.
at 2358 and 2366-67. Moreover, David Orr testified that UATs are “the first phase of testing where
we take actud TAAMS users, dlow them to go into the programs, [and] run them.” Phasel trid Tr. at
2783-84. He went on to state that the Department (and ATS) will use the UATs " as a confirmation
process to confirm that the design and the functiondity in the systems actualy meets the needs of the
individua users out in the area and agency offices” Phasel tria Tr. at 2845. In addition to these
UATS, the Department aso informed the Court that it would conduct systemstestsin July of 1999.
Defs’ Phasel trid Ex. 82.

*Dominic Ness explained the IV & V process during the Phase | trid. He testified that:

Verification is verifying that we built the system -- we built the
system correctly. Vdidationis. . . ensuring that we built the correct
gystem. So thefirst one means that the system just runs properly, dl the
gears move and the programs work, but, as | had said earlier, you could
have a system that works, but the users don't likeit or it doesn't meet all
of the functions. That's what validation does. So, aswe do our verification
and vdidation testing next week and then again in August, we will have an
independent contractor view our testing methods.

Phase| trial Tr. at 2384-85.
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on to Juneau, Aberdeen, Minnegpolis. We've dready Started
working towards those. But, you know, they're tentative
until we know that we have a good system that's well tested
and ready to move forward.

Q. Isthere some point a which adecisonisgoing to be
made about whether to continue on to these other areas?

A. Widl, well have an officid decigon in goproximatdy

the last week of September, but well have a pretty firm

ideawd in advance of that.

Q. Attheend, how many steswill TAAMS be avalable a&?

A. Attheend of thisinitid deployment period, it will

be the 12 area offices, the central office, OTFM, 86 agency

offices, and gpproximately 120 tribes.

Q. Isthereagrandtotd you can give us?

A. It'sabout 230, | believe, 240.
Phasel tria Tr. at 2280-81. Moreover, the Department indicated that the “ TAAMS implementation
schedule by Area Office” was as follows: Billings (June 1999); Juneau (October 1999); Aberdeen
(October 1999); Minnegpolis (November 1999); Eastern (January 2000); Anadarko (February 2000);
Muskogee (March 2000); Albuquerque (March 2000); Navgo (March 2000); Phoenix (April 2000);
Portland (June 2000); Sacramento (July 2000). Defs’ Phasel trid Ex. 82. See dso Phasel trid Tr.
at 2354 (“Yes. Thisisthe current roll-out that we have in mind.”). Thus, the Department planned on
having TAAMS in dl the area offices by the end of 2000. Defs’ Phasel trid Ex. 82. AsDavid Orr
tedtified:

Q. But the sysem will be fully implemented when? Whét [ig]
the target date?
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A. Thetarget dateisfor al the area officesto be

complete within the Year 2000. The infrastructure project

needs to be complete prior to the Year 2000. So it makes

sense to me that they'll have to continue their procurement

roll-out for infrastructure which they've dready darted

now and are going from areato area prior to the end of this

year in order to be Y 2K-compliant everywhere.
Phase | trial Tr. at 2857-58.%°

Although the Department of Interior recognized thet it had an aggressive deployment schedule

for TAAMS, it explicitly told the Court that the schedule was redistic and that it expected to mest the
dateslisted in the schedule. Phasel tria Tr. at 2281, 2286-87, 2574-76, 2849, and 2857-58.%° In
particular, the Department stated that it * has dready tested the software and established that it works
and, therefore, ‘thereis not really much chance of a catastrophic fallure’” Defs.” Phase | trid proposed
findings at 1229.51 The Department went on to note that “[t]o deal with the problems that do arise,
Interior has contracted for independent validation and verification . . .with an outside contractor,” which
will “help tdl Interior whether TAAMS is reedy for full-scale deployment.” Defs’ Phasel trid
proposed findings at 9 229. Moreover, in terms of the functiondity of TAAMS, Dominic Ness testified

during cross-examination that:

I'm absolutely certain it will work, but prudent project
management, prudent IT development knows that you

*9The Department aso indicated during the Phase | trid that it would continue to improve and
modify TAAMS after thisimplementation period apsed. See, e.q., Phase | trial Tr. at 1156.

%91t is worth noting that while the Department argued during the Phase | trid that its
implementation schedule was redlistic and that it expected to meet the schedule, it now relies on the
contrary testimony elicited during thet trid to argue that the schedule was Htill only tentative at that point.

1A s the Court finds below, this factual representation was patently untrue.
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have bugsin software, and that's how you get them out, you
test through them. TAAMSis-- TAAMSisnot an ALMRS. |
mean, ALMRS had some other issues, from what | understand,
just in terms of development time and some other things.
That'snot TAAMS.

Q. If TAAMS-Ilet mego back to my question. If TAAMS
does not work, what is the impact on the trust beneficiary?

A. That'sahypothetica question that | can't answer
because ther€'s -- that's not a possibility.

Phase | trial Tr. at 2579-80.5?

) The TAAMS project during July and August 1999

The Court is deeply troubled that many of the findings detailed in this section occurred elther
during the Phase | trid or before the Department submitted its proposed findings of fact and
conclusons of law on August 4, 1999. Although Specification 3 dedls exclusvely with the
Department’ sfailure to disclose the true status of the TAAMS project between September 1999 and
December 21, 1999, the evidence presented at this contempt trid clearly shows that the Department
knew well before September that the testimony it had provided in June and July was no longer
accurate. In fact, it isinsulting to the plaintiffs and an affront to the Court for the Department to argue
now that the problems with TAAMS only became apparent after the Phase | trid ended. That being

said, the Court will proceed to make specific findings relevant to this time period.

©2AL MRS refers to the Bureau of Land Management’s (“BLM”) automated land and minera
records system, which was intended to be BLM’ s computerized land management system. ALMRS
had been under development for several years at enormous expense to BLM (around $450,000,000)
before it was findly abandoned. Phasel trid Tr. at 125-26 and 1129-30.
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The Department of Interior was not able to test fully TAAMSin July or August of 1999.%
Contempt Il Tr. at 2610-11 (“1 know in July we did aformdized test and things didn't work out. There
were -- you know, they needed to do additiona changes and things weren't ready and we needed to
get that dl squared away.”); Contempt Il Tr. a 1147 (noting that the Department “knew that it was
having difficultiesin doing sysemstest and user tests in the June, duly, Augudt time frame”). A
sgnificant reason for the incomplete testing was that Interior could not accurately convert data from the
two legacy systemsinto TAAMS. Contempt Il Tr. a 3292-93. That is, the Department found that it
could not convert the data from both legacy systemsinto asingle land management sysem (TAAMYS)
at the sametime. Contempt Il Tr. at 3294-96. Dominic Ness explained the data-converson
problems the Department experienced in July of 1999 during this contempt trid:

Q. Can you give me a sense about what
happened with the system in say July, August of '99?

A. Beginning in July, we were supposed to begin acombined
gystem user test. That didn't happen.

Q. Why?

A. Thedataconverson proved to be afar greater

chdlenge than anyone could have imagined, and during the
month of July, we actudly had the test teams actudly showed
up, but the test wasn't really conducted because there was

just -- every day the conversion team would say tomorrow well
have it done; tomorrow wéell haveit done. And that happened
throughout July and it never was completed in July.

3Degpite the fact that the Department indicated during the Phase | tria that there would be
both systems tests and user acceptance tests, see generdly Defs.” Phasel trid Ex. 82, it gppearsthat in
July of 1999 Interior decided to combine these two tests. Contempt |1 Tr. at 1139-40 and 3291.
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Q. Thedata converson was not completed?
A. Thedataconverson, right.
Contempt |1 Tr. at 3292-93. Seedso PIs’ Ex. 2, Tab 7F (noting that during an IV & V test that took
place from July 6-duly 9, 1999, “[m]gjor problems with data conversion were found.”).%*
The Department of Interior was not able to resolve the data conversion problems that it had
encountered in July before it attempted another test of TAAMSin August of 1999. See, eq., s’ Ex.
2, Tab 4B (noting that, as of August 5, 1999, “[a] data converson from the legacy systems has yet to
be successfully completed. Thisis absolutely criticd.”). A later issued IV & V Report detailed the
magnitude of the data conversion problems experienced by Interior during the August test:
The firgt critical problem discovered involved data conversion errors. That process had
resulted in some of the data being shifted by 20 characters resulting in multiple deta
errors and causing difficulty in the test evauation process.
The team was briefed on the devel oper-test DB [database] differences. The
development DB had old Billingstest data. The test team had been using a newer DB.
Dueto this, the programmers could not duplicate severd problems found by the testers.
Thisindicated that the data conversion was gill causing problems, and the teters
couldn’t tell when they had an application problem or aDB problem.
It was decided that the project schedule would be extended for several weeksto dlow
for data conversion and application fixes to be incorporated and tested prior to the next
test event.

Pls’ Ex. 2, Tab 7F a 18. See aso Contempt Il Tr. & 2974 (noting that there was “aterrible struggle

with data conversons’ a the August test.).

Another important reason why the Department was not able to test fully TAAMS was that the

®Earlier drafts of the IV & V report that were provided to the Department made the same
findings regarding these tests. See, e.q., PIs.” Ex. 2, Tab 6E, 7C.
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test plan and the test scripts® themsalves were incomplete a thistime. PIs’ Ex. 2, Tab 4F. Asof June
1999, “both the test plan and test script documents were a the outline level of detail.” Ps’ Ex. 2, Tab
7TFat 11. SeeadsoPls’ Ex. 2, Tab 3H (dating, on June 17, 1999, that “[t]he User Acceptance test
plan needs sgnificant work.”). While the test plan and test scripts became more fully developed during
the next two months, the IV & V contractor, SRA, Inc., observed that as of August 1999 “[a] great
dedl of work”4till needed to bedone. PIs” Ex. 2, Tab 7F at 12. At the end of August, SRA told
Interior that “[t|he TAAMS team needs to validate the testing processis correct and complete before
trying to paformthelV & V.” PIs’ Ex. 2, Tab 4F (emphasisin origind). See dso Contempt Il Tr. at
2610-12. John Snyder, a computer specidist for the Department, confirmed during this contempt trial
that the problems with the test plan and scriptsidentified in June of 1999 had not been resolved by
August of 1999. Contempt Il Tr. at 2610-12.

The limited testing of TAAM S that the Department was adle to perform during July and August
of 1999 reved ed numerous problems with the land management system. Contempt Il Tr. a 1125
(Principa Deputy Specid Trustee, agreeing that “TAAMSfailed its July and August 1999 user

acceptance tests and could not be deployed in September 1999 as an integrated

®Daryl White explained at the contempt trid that “[a] test script is -~ it's dmost like a script
perhapsinaplay. It telsyou exactly who the actors are, in this case, who is the operator, what kind of
equipment are you using, what isit that you're exactly going to accomplish. Isthisatransaction, and
how do you accomplish that step by
step. And it'simportant for the observer so the observer can see, as the operator steps through the
script, if thereis aproblem, you can identify it exactly, where the problem occurs. For example, you
might hit return, the transaction should be taken by the system, but the system isin a congtant loop. It's
processing, but not giving us any screen output. That would be noted by the observer at this script leve,
at this point, and then if you saw that as recurring, then you could report back later these areas need to
befixed.” Contempt Il Tr. at 2473-74.
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system on the schedule presented to this Court during trid.”); PIs” Ex. 2, Tab 6E (Draft IV & V
Report noting that “[i]t was quickly apparent that the system was not yet ready for forma testing.”).
That is, the portions of the system that the Department actudly tested did not perform correctly during
the summer of 1999. See, e.q., Contempt Il Tr. a 1141-42 (noting that “ generdly in the August time
frame, a this point, we were aware that there were difficulties, unexpected difficulties being
encountered.”). For example, SRA noted, in commenting on the August test, that “ 15 criticd
gpplication problems were identified out of 26 total problemsidentified in the two days of test,” and that
as aresult “[t]he system was not [even] ready for formal testing, at thistime.” PIs’ Ex. 2, Tab 7F at
18.%6 Moreover, it became apparent that from a software devel opment standpoint the title portion of
TAAMS was much further dong than the realty part of the syssem. Contempt Il Tr. at 2621-22
(Snyder, testifying that “title was, in terms of the actud software development, where they were with it
and the production, it was further dong. Redty ill had someissuesin terms of the interface, some
other things related to that.”).5”

In addition to the problems discussed above, it dso became clear during the summer of 1999
that there would need to be additiona changesto the TAAMS software in order for it to meet the

needs of the Department of Interior (and BIA). See, e.q., PIs’ Ex. 2, Tab 3A (noting, on July 6, 1999,

% |t isimportant to note that SRA considered this testing to be “ successful” because “the
problems were found in test, not after release.” PIs’ Ex. 2, Tab 7F a 18. While this description may
(athough it isunlikely) be appropriatein an 1V & V report, it clearly is not an appropriate way to
describe the results of these tests to a Court or to an opposing party.

®’It isimportant to note that Significant problems were identified at this time concerning the
interface between TAAMS and TFAS. Contempt Il Tr. at 2693-95. Moreover, the Department
recognized that these problems had to be resolved in order for TAAMS to perform the functions
identified during the Phase | trid. Contempt Il Tr. at 2693-95.
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that “TAAMS s evolving every day and that dl of the sysems arein flux[.]”); Contempt Il Tr. at 2983-
&4 (testifying that significant modifications needed to be made to TAAMYS). In other words, during July
and August of 1999 Interior determined that numerous changes needed to be made in order for
TAAMS to perform the functions that had been discussed during the Phase | trid.® Pls’ Ex. 6 at 69;
Contempt I Tr. at 3294-95. The reason for the modifications was that Interior and ATS had not taken
into account the unique business practices of BIA or its needed functiondity when they desgned
TAAMS. Contempt Il Tr. at 3297-98. Seedso PIs’ Ex. 6 a 69. Consequently, “it became
gpparent during the system test conducted with BIA users during July and August 1999 that a
ggnificant leve of andyss and sysem modification remained in order to ensure that dl of the BIA’s

unique business functions were addressed.” Pls’ Ex. 6 at 69.%°

%8 These changes converted TAAMS from acommercia off the shelf system (COTS) to what
Interior now refers to as a modified off the shelf syssem (MOTS). Contempt 11 Tr. at 2689-90 (Q.
S0 in the June 1999 time frame, was TAAMS a that point a COTS or aMOTS?
A. Juneof '99. | mean, | would say that it was a MOTS because we were going to have to make
changes from something off the shelf.). The development and implementation of aMOTS is much more
complex and time consuming than a COTS. Contempt Il Tr. a 2689-91. In fact, asthe Court
explains below, the redlty portion of TAAMS il is not ready for implementation more than three years
after the Phase | trid, and a moratorium has been placed on that portion of TAAMS until the
Department has a better understanding of what it needs to do.

®It is worth noting that the Department of Interior relies on this language, which was quoted
from the Revised HLIP that wasfiled in March 2000, as demonstrating that it reported accurately to
the Court on the status of TAAMS. The trouble with this argument, of course, isthat the Department
knew that it had not taken into account the unique business practices of BIA and that it was going to
have to perform substantia modifications to the system back in the summer of 1999, but waited until
March of 2000—after the Court had dready issued its Phase | trid ruling—to inform the Court. See,
eg., Contempt Il Tr. at 2998-99. It islike a defendant admitting ligbility the day after summary
judgment is granted in hisfavor. Moreover, as the Court discusses below, this description did not
inform the Court in March of 2000 that these problems persisted and would gresatly delay the
implementation of the redty portion of TAAMS.
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Asaresult of dl of the problems the Department of Interior encountered in the summer of

1999, the agency tentatively decided to ater the manner in which it was going to implement TAAMS.
Contempt |1 Tr. at 3292-96. Seedso PIs’ Ex. 2, Tab 4G. Specificaly, in August of 1999 the
Department contemplated changing the implementation plan from a geographic based gpproach
(whereby it would implement both thetitle and redlty portions of TAAMS together) to a function based
approach (whereby it would implement the title portion of TAAMS prior to the realty portion). See,
eg., PIs’ Ex. 2, Tab 3D (noting, on the same day that the August test ended, that “the Configuration
Management Board” has made a conditiona decision to accelerate the deployment of TAAMSto the
title plants this clendar year.”).”* On August 31, 1999, Dominic Ness sent amemorandum?? to Edith
Blackwdl (an atorney in the Solicitor’ s Office) in which he described this particular change to the
implementation schedule. PIs” Ex. 2, Tab 4G. In the memorandum, Ness wrote that:

the earlier deployment schedule was completely geographic-based with Area Offices

being deployed in their entirety for al functions. The schedule has been tentatively

revised (final decision to be made September 13, 1999) to implement the Title Plantsin
al geographic areas during the period of November and December. This change was

"“The configuration board would review al software changes [to TAAMS] and they would
make the decison of what release it would go into and if it was ready for production or if it was ready
for user acceptancetest. They reviewed dl test scripts and the software requirement itsaf.” Contempt
Il Tr. at 3133-34.

1t isinteresting to note that the Department characterized this choice, which was based on the
fact that it could not implement both the title and redty portions of TAAMS together as an integrated
system, as adecision to accelerate the Title portion. Use of the word accelerate is particularly
mideading in light of the schedule presented to the Court during the Phase | trid.

2|t isworth noting that Ness prepared the memorandum a the request of an attorney in the
Solicitor’ s Office named Michadl Carr, see Contempt |1 Tr. at 3310-11, and that another attorney in
the Solicitor’ s Office named Edward Cohen received (and had knowledge of) this memorandum. PIs’
Ex. 2, Tab 5B.
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consdered for the following reasons.

. Implementing a single maor functions across the BIA will dlow amore focused
integration of the new system into existing business processes. . . .
. Simplify the data conversion process by transferring data from one system

(LRISthen IRMS) to TAAMS rather than two at one time.
s’ Ex. 2, Tab 4G. John Snyder, a computer specidist for the Department, further explained during
this contempt trid that another reason the Department was congdering implementing the title portion of
TAAMS firgt was that the redlty portion was not close to being reedy at that time. Contempt Il Tr. a
2622 (“the title gpproach made sense smply because title was, in terms of the actua software
development, where they were with it and the production, it was further dong. Redty ill had some
issuesin terms of the interface, some other things related to that.”). That is, there was no reason to
maintain the geographic based implementation schedule since the redty portion of TAAM S was not
even close to being ready to do al of the things Interior had stated that it could during the Phase | trid.

Contempt |l Tr. at 2621-23.

d) The TAAMS project from September 1, 1999 until September 26, 1999

3The Department repeatedly stated during this contempt trid that the decision to implement the
title portion first was “based purely on a desire to move forward with implementing TAAMSin an
efficient and effective manner.” See Defs.” Proposed Findings at 28. Interior further noted that “the
decison to deploy title first was a that time viewed as a change to the rollout process, rather than a
change to the end product that would be ddlivered. Defs” Proposed Findings at 28 (emphasisin
origind). These arguments missthe mark and are irrdlevant. 1t may very well be true that as of August
1999 it became more efficient and effective to implement firgt the title portion of TAAMS. 1t may dso
have been true that when fully implemented TAAM S would be the same system that was described at
the Phase | trid. The weskness with Interior’s pogtion is that the reason why it would be more efficient
to implement the title portion first was that there were so many problems with the redity portion of the
system and with trying to implement both title and redty together as an integrated syssem. Moreover,
while the find system may have been cons stent with what the Department presented during the Phase |
trid, it was clear in the summer that it was going to take much longer to implement such an integrated
system.
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The Department of Interior knew in early September 1999 that its Phase | trid testimony was
not accurate and that it needed to inform the Court of the problems it was experiencing with the
TAAMS project. Contempt Il Tr. at 1126-27 (*We certainly felt we needed to let you know that the
tests had not been successful.”). On September 8, 1999, Chief of Staff Ann Shields chaired a mesting
that was atended by severd senior Interior officids (including then-Assistant Secretary for Indian
Affars Gover) to “[d]iscuss[the] current TAAMS status and agree on Departmental Policy Positions.”
s’ Ex. 2, Tab 4E. The participants at the meeting acknowledged that as aresult of the difficulties
identified above, “[i]n effect, the TAAMS pilot [wa]sjust beginning.” PIs’ Ex. 2, Tab4E. The
attendees further recognized that “[t]he Department need[ed] to quickly inform” this Court about the
lack of progressthat had been made in implementing TAAMS. PIs’ Ex. 2, Tab 4E. Seeasn
Contempt Il Tr. at 1127 & 2550. Specificdly, attorneysin the Solicitor’ s Office indicated that the
Department needed to file a memorandum with the Court by September 21, 1999, Since Secretary
Babbitt was scheduled to testify before Congress on September 22, 1999. See, e.q., PIs’ Ex. 2, Tab
5B (“the notice should go to the court before the hearing.”); PIs” Ex. 2, Tab 5C (“we dso need tofile
something with the Court on Tuesday so that the Judge does not read this in the newspaper.”);
Contempt 11 Tr. at 2618 (“Mr. Babhitt had testimony on the 22nd, and so the thought was if any of this
was going to come up in his tesimony, then it should also go to the Court prior to that, because the last
thing we thought -- it didn't make alot of sense to have the Court find out about it after it had goneto
Congress.”).

Department officids began drafting a memorandum to file with the Court shortly after the

September 8, 1999 meseting ended. PIs’ Ex. 2, Tab 5B. These officids, a the direction of an attorney
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in the Solicitor’ s Office, used the memorandum written by Dominic Ness back on August 31, 1999,
see PIs’ Ex. 2, Tab 4G, asaprdiminary draft. Pls’ Ex. 2, Tab 5B; Contempt |l Tr. a 2615.”* The
firgt draft of the memorandum was circulated to severd individuds within Interior (including atorneysin
the Solicitor’ s Office) on September 16, 1999. PIs’ Ex. 2, Tab 5D. After circulating arevised draft
on September 17, 1999, see PIs’ EX. 2, Tab 5E, John Snyder prepared afind verson of the
memorandum on September 20, 1999. PIs’ Ex. 2, Tab 5F. See dso Contempt 11 Tr. at 2617-18.
The memorandum provided in pertinent part that:

Staff of the Bureau of Indian Affairs (BIA) and Applied Terravison Systems (ATS) of
Dadllas, Texas have recently completed a number of activities leading up to the
September 7 ingdlation of the Trust Asset and Accounting Management System
(TAAMS) inthe Billings Area. Work is now proceeding to complete the system pilot
by conducting TAAMS system testing in Dallas and user acceptance testing in the
Billings Areaand Agency Offices. A find decison on TAAMS deployment based on
the pilot testsis expected near the middie or end of November. . . .

The TAAMS Conversion team [experience] a number of problemsin transferring the
electronic data sored in the exigting legacy systemsinto the new and completely
different Sructure and format of TAAMS. . . . By August 30, 1999, conversion
processing had reached a satisfactory level and afind data conversion was begun on
September 1. Thefinal data conversion was completed on September 6™ in order to
begin training in Billings usng live Billingsdda . . .

In parale with the data conversion activities, system testing continued with a team of
BIA system usarsand ATS gaff. System functions were tested repeatedly throughout
August. Increasingly broader tests were conducted as new functions of the system
were populated with converted data.

The culmination of system testing, conversion and data cleanup activities, dlowed for an
ingalatiion of TAAMS in the entire Billings Area beginning September 7, 1999.
Deployment activities were initiated with the ingdlation of TAAMS software in the
Billings Title Plan and the training of gpproximately 30 Billings Title Plant Saff.

"It isimportant to note that Ness’ s memorandum specificaly stated that the “schedule has
been tentatively revised” to implement the title portion of TAAMS firdt, as opposed of implementing
both the title and redlty parts of TAAMS together. PIs’ Ex. 2, Tab 5B.
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s’ Ex. 2, Tab 5F. The Department of Interior never filed this (or any other) memorandum with the
Court to correct or update its Phase | trial testimony. Contempt |1 Tr. at 1127, 1350, and 2528.
On September 22, 1999, then-Secretary Babhitt testified before the Senate Committee on

Indian Affairs about severd topics rdated to the [IM trugt, including TAAMS. Pls’ Ex. 2, Tab 5J.”°

Secretary Babbitt did not inform the committee that Interior had experienced numerous problemsin

implementing TAAMS since June of 1999. Instead, at the hearing then-Secretary Babbitt stated that:
[t]he development of the basic data processing system, the TAAMS system, is going
exceedingly well. | wasin Billingsin Junefor the startup of that process with our
partners from Applied Terra Vison and the other contractors. The system is moving
adong nicdy. We now haveit running in parald with the exiding sysems. That'sa
very important milestone. . . . | anticipate making afina deployment decison by late
November . . . | believe we'll be back here in early November with a comprehensive
report which saysthe TAAMS system is meeting expectations, that the original decison
to go with off-the-shelf technology was entirely correct and that the vaidation and
testing that is taking place demondtrates that.

Pls’ Ex. 2, Tab 5J. Moreover, the prepared statement for then-Secretary Babbitt indicated that

Interior “anticipate[s| minor system adjustments as aresult of thistesting process” PIs’ Ex. 2, Tab 5J

(further stating that since June 25, 1999, the Department “devel oped data conversion programs to

trandfer the eectronic information from the exising BIA sysemsto TAAMS.").

The Court finds based on the overwhelming circumstantia evidence adduced at trid that the

Department of Interior intentiondly falled to submit the memorandum which described the status of

It is worth noting that on September 21, 1999, the Configuration Management Board decided
(by avote of 5-0) to recommend that the Department proceed with the function based approach to
implementing TAAMS. FIs’ Ex. 2, Tab 5G. Among the reasons given for the decison was that the
title first gpproach would smplify “the converson process by focusing on LRIS dataonly.” Pls’ Ex. 2,
Tab 5G.
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TAAMS.” The Court makes this finding for severa reasons. Firgt, the Department had an incentive
not to file the memorandum in September of 1999. The foundation of Interior’ s defense during the
Phase| trid wasthat it wasin the process of implementing a new land management system that would
enable it to manage the IIM trust properly. Informing the Court that the copious testimony it provided
was no longer accurate and that TAAMS was hot able to perform the plethora of functions discussed at
tria would reduce substantidly the likelihood that the Department would obtain a favorable ruling.
Second, the Court finds it highly unlikely given the number of officids and attorneysin the Solicitor’s
Office that were aware of the memorandum, the time spent preparing it, and the admitted need to
provide a copy to the Court that the memorandum was mistakenly not filed. Asthe Principa Deputy
Specid Trugtee testified during this contempt trid, “it would have to be extraordinary considering the

attention to thig.]””” Contempt |1 Tr. at 1127. Findly, in light of then-Secretary Babbitt’ s testimony

*There is no question that the Court can infer intent based on circumstantial evidence. The
Department itsalf recognized during this contempt trid that “fraud does not require the proof of the
proverbia smoking gun. It does not require a specific statement: | intend to defraud this Court by
withholding materid information.” Contempt Il Tr. at 4623. Moreover, when acourt Sits as the trier of
fact it is able to make reasonable inferences that are supported by the evidence. Cifra, 252 F.3d at
215. Indeed, courts, when dtting asthe trier of fact, regularly make inferencesin awide variety of
cases such as those brought under Title VII.

It isworth noting that Edith Blackwell indicated in a memorandum drafted in June of 2000 that
the Court was not given an update on the status of TAAMS “[s]ince the record for the Phase 1 trid
had closed, and this Court, in response to Plaintiffs ora request to open the record, told the parties
that it would not reopen the record[.]” PIs.” Ex. 63 at DEF0040882 (June 1, 2000 draft). Whileitis
not clear that this was in fact the reason why the memorandum was not filed, it suggests that therewas a
conscious decison made by attorneys for the Department not to file the memorandum. Of course, to
the extent that thisis not the reason why Interior failed to file the memorandum, it demondtrates Edith
Blackwdl’ s propengty for not being candid with this Court. This memorandum, like the one discussed
above, was never filed with the Court because a Justice Department attorney decided that it is “better
to say nothing a dl than give [a] weak reason for not informing [the] Court. PIs” Ex. 63 at
DEF004078. Inthisregard, it isadso very important to note that while the Court would not and did not
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before the Senate Committee on Indian Affairs, there is no bass upon which this Court can conclude
that the Department wanted to provide it with an accurate status report on the TAAMS project. Then-
Secretary Babbitt told Congress on September 22, 1999 that the TAAMS project was going
“exceedingly well.” The reason why the Department was supposed to give the Court a copy of the
memorandum on September 21, 1999 was because then-Secretary Babbitt was going to inform
Congress of the problems the Department was experiencing. Contempt 1l Tr. at 2618 (“Mr. Babbitt
had testimony on the 22nd, and so the thought was if any of thiswas going to come up in his testimony,
then it should aso go to the Court prior to that, because the last thing we thought -- it didn't make a lot
of sense to have the Court find out about it after it had gone to Congress.”). In light of then-Secretary
Babhitt’ sfallure to inform Congress of the difficultieswith the TAAMS project, it is unreasonable to
think that the Department wanted to provide the Court with a memorandum that explained certain
problems with the land management system.”

Even if the Department had filed the memorandum on September 21, 1999, it ill would not

have provided the Court with an accurate status of the TAAMS project. That is, the memorandum

reopen the record based on plaintiffs reques, it certainly would have reopened the record if the
Department had indicated that TAAMS, the backbone of its trust reform effort and the centerpiece of
its Phase | trid defense, was not functioning properly and was not nearly as developed as witnesses
such as Dominic Ness had stated at tridl.

8t isimportant to note that the Court’s finding in this regard is not inconsistent with the
testimony by Interior officids at the contempt trid that they thought the Court would be provided a
copy of the memorandum. See, e.q., Contempt Il Tr. at 2528 and 2618. None of these officids
indicated that they persondly had any respongbility for or intention of filing the memorandum. Reather,
John Snyder testified that once he sent a copy of the memorandum to certain officids, including onein
the Salicitor’ s Office named Michadl Carr, it was no longer his responsibility. Contempt II Tr. at
2617-18 (*At this point in time | had awhole pile of things on my plate, that this was not -- once it went
to senior managers, it was gone asfar as | was concerned.”).
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itsedf demondtrates that the Department had no intention of telling the Court about the problems that it
had experienced during the summer of 1999. Specificdly, the memorandum failed to inform the Court
that: (1) the Department was not able to test fully TAAMS in July and August of 1999 because the test
plan and scripts were incomplete; (2) the Department was not able to test fully TAAMS during the
summer of 1999 because it could not convert the data from both legacy systems at the sametime; (3)
the portions of TAAMS that were tested did not perform correctly; (4) the Department was going to
have to make sgnificant changes to the system in order for it to perform the functions mentioned by the
Department during the Phase | trid and for it to capture the unique business practices of BIA; (5) asa
result of al of these problems the Department had decided to change the manner in which it would
implement TAAMS from a geographic based approach to a function based approach; ™ and (6) the
Department could not properly interface TAAMS with TFAS. The Court finds each of these omissons
materid to the satus of TAAMSiin light of the testimony elicited during the Phase | trid. Moreover,
with respect to data converson, the memorandum stated that “[b]y August 30, 1999 conversion
processing had reached a satisfactory level and afind conversion was begun on September 1.7 PIs’
Ex. 2, Tab 5F. The problem isthat even as of November 1999, the Department of Interior had only
been able to convert data from the LRIS system into the title portion of TAAMS. Contempt Il Tr. at

3316-17. In other words, there was no converson from the IRM S system into (the redlty portion of)

"Although certain documents referred to this as a tentative decision, Dominic Ness, the
TAAMS project manager, testified that by the fall of 1999 the Department had decided to implement
the title portion first. Contempt Il Tr. a 3314-15. Moreover, John Snyder testified during this
contempt trid that even he could not have figured out from the memorandum that it was referring
exclusvdy to thetitle portion of TAAMS. Contempt Il Tr. a 2705-06.
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TAAMS a the time the Department was supposed to file the memorandum with the Court. Contempt
[l Tr. at 3316-17. These materia omissions from the memorandum provide yet another basis upon
which the Court can infer the requisite intent on the part of the Department of Interior.

e) The TAAMS project from September 27, 1999 until December 20, 1999

The Department of Interior (and ATS) continued to experience difficultiestesting TAAMSIin
thefal of 1999. Theinitial test during this period occurred from September 27-September 30, 1999.
s’ Ex. 2, Tab 5. There were savera problemswith this particular test. First, it was clear from the
outset that the Department was still not prepared to tess TAAMS at thistime. PIs” Ex. 2, Tab 5I. As
John Snyder tedtified during this contempt trid:

Q. Wha wasyour overd|l impression [] of how the
testing [process] itsdlf went [] in that September '99
system test?

A. Theprocessdidn't go aswell as-- didn't go likeit
was supposed to be planned to at dl. Theindividua
reviewers didn't get, like the IV&V and the GAO people did not
get copies of the script so they could mark up as they were
going. They only got them because | xeroxed them, so | spent
afar anount of time doing that, which took me from being
able to observe the te<t, because | was trying to get the
information to the players.

We didn't get the daily follow-up that | had
expected to get because the intent was you get a tremendous
amount of -- you know, 600 plus pages of scriptsto go
through. At the end of the day we should dl st down and go
through what failed, what worked, what are the errors and how
are they going to be taken care of.

Q. Sort of arecap at the end of the day?

A. Sort of -- and then the same thing should occur the
following morning, because what they were going to do, what
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Artesawas going to do was to give those errors and those
problemsto their programming staff and they would work the
evening and the night to make changes, corrections, whatever
else, and then come back to tell us what the intent was.

Then when we gtarted off with our morning kick-off
of saying heres what weve completed over the night, thisis
what we fixed, thisiswhat is ill aproblem, you know,
there are some other issues; those kind of things. And then
lay the ground work for the coming day.

Q. And those things weren't hgppening?
A. And that was not hgppening.
Contempt Il Tr. at 2628-2629. See dso PIs’ Ex. 2, Tab 51 (“ATSwas not prepared for conducting
thetest. .. ATS didn't have al the test scripts completed nor were they sure which requirements they
needed to test.”).
Second, the mgority of the portions of TAAMS that Interior was able to examine till were not
demondtrated successfully during thistest. AsthelV & V contractor detailed in its draft report:

The TAAMS system testing through September 27 tested about two thirds of the
mandatory requirements SRA wasto look a. While only about 10 percent of those
requirements tested failed, nearly 50% of the requirements were only partidly
demonstrated successfully and the demonstrated success was often highly variable. . .
A numericd summary of the requirements reviewed by SRA for this report looks like
this. Of the 66 requirements reviewed by the IV & V team:

-24 ill need testing because they were not demonstrated during the Sept. test

-1 needs additiond analyss

Of the 41 that were demondtrated:

-7 falled

-32 were partidly demongtrated and,;

-2 were fully demondtrated.

Thismeanswe are a risk if we accept the results other than the two requirements that
were demongtrated successfully.

Pls’ Ex. 2, Tab 6E. ThePrincipa Deputy Specid Trustee explained the importance of these findings
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during the contempt trid:
[Q] Do you undersand what this means, Mr. Thompson?
A. Yes | do.
Q. Andwhat doesit mean asyou understand it?
A. That the systemstes failed.
Q. Now, there has been some history on the meaning of that
term, "the system test failed.” Do you mean the system failed

the test or test failled, Mr. Thompson?

A. 1think | am safe to say both of those are affirmative
answers.

Contempt |1 Tr. at 1231-32.

Third, it became increasingly clear during this test that the RFP (or contract) itsdf was inhibiting
the Department’ s ability to test adequately the functionaity of TAAMS. ThelV & V Report made
repested reference to the fact that the lack of specificity in the RFP made it difficult to conduct a
thorough and complete evaluation of the testing process. Two of the identified “ Condraints’ on the IV
& V process, for example, addressed thisissue;

Congraint: Since the origind contract envisoned a COTS procurement, the more
rigorous devel opment activities associated with Testing, Configuration Management or
Quality Assurance standards were not initialy levied on the products or processes.
Actual Impact: While there was testing, CM and QA throughout the duration of the
project there were no development standards identified in the contract for these aress,
project documentation sometimes not up to par with typica government deliverables for
asysem of thiscomplexity. Thisresulted in reviews and comments on documents
being subject to individua preferences. ThelV & V team applied selected best
practices, used in SRA’s government business area for sysems similar to TAAMS.

Congraint: The requirements lacked sufficient clarity was amgor congraint on
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TAAMS development and test.
Actual Impact: Because many requirements were inadequate and/or too complex,
software development and test script development schedules were difficult to maintain,
and many test scripts had an extremely large number of steps or did not completely test
al nuances of the requirement.
Pls’ Ex. 2, Tab 7F at 5. See dso Contempt I1 Tr. at 3318-21 (Ness, Stating that “my concern here
was that SRA redly didn’'t have the opportunity to do agood IV & V because we didn’t set the stage
properly a the very beginning.”).&

Due to the difficulties encountered during the September test, the Department decided to
schedule another test in November of 1999. Pis” Ex. 2, Tab 51 (recommending that “ATS conduct
another full systemstest usng severd BIA usarsastesters.”); PIs’ Ex. 2, Tab 6D (noting that
“TAAMSwill need another monitored ‘test.’”); PIs” Ex. 2, Tab 6E (suggesting that “a second testing
be conducted in Billings at a later date using actua users”). Seedso PIs’ Ex. 2, Tab 7F (* A number
of critica requirements had not been tested. Some of these were planned for the future, so ajudgment
on the quality of that testing and the requirement vaidation process could not be made. Since the
scripts for testing were delivered just before testing began, areview was not possible until after the
testing was completed. The results of thisfirst analysis indicated that most of the requirements were

only partidly vaidated. A second test was planned for the week of November 22nd.”).

The Department tested TAAMS again from November 22-November 24, 1999. PIs’ Ex. 2,

81t is worth noting that while these problems improved during the fall of 1999, even as of
November there were still sgnificant issues that had not been resolved. See, e.q., Contempt |l Tr. at
2647-50 (Snyder, testifying that “[t]here ill wasn't a quality assurance documented
process, but they were at least going through the configuration management sde.”).
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Tab 7F a 20. While thistest went better than the one in September, the Department till encountered
severd problems and was not able to determine whether TAAMS would perform the functions
discussed during the Phase | trid. PIs’ Ex. 2, Tab 7F at 21-22. Firgt, there were sgnificant aspects of
TAAMS that the Department was unableto test. PIs’ Ex. 2, Tab 7F at 21-24. In particular, the
Department did not test the requirement that “[t]he system shdl caculate the ditribution dlocation of a
leased/contract payment for each owner . . . based on monetary ownership interest in the tract[,]” the
requirement that the system “shdl record the gppropriate direct, in-kind, or crop sharing lease payment
made to the owner[,]” the “TAAMS interface with Trust Funds Accounting System (TFAS) and
Minerals Management Service (MMYS) . . . dthough these interfaces are critica to successful system
operation[,]” or the “requirements that had history dependence” because “the history data had not been
loaded into the Billings DB prior to thetest].]” PIs” Ex. 2, Tab 7F. See dso Contempt |1 Tr. at 2658;
2662-63. SRA noted that each of these things needed to be tested to ensure proper functiondity prior
to implementing TAAMS. Fs’ Ex. 2, Tab 7F.

Second, SRA identified numerous things that the Department needed to do before it would be
in apogtion to implement TAAMS. Pls Ex. 2, Tab 7F at iv-vi. For instance, SRA noted, among
other things, initsreport that :

Any falures (Prs) that occurred during the System test, the Billings pilot or User Tests
that are judged as critica or mgjor should be fixed and retested prior to any
deployment.

The criticd requirements that were not vaidated, failed vaidation, or were patialy
vaidated during the functiond testing should be tested and totdly validated; any

important or non-critical requirements should be analyzed for further testing. . .

One critica areathat has not been tested yet isthe TFAS and MMS interfaces. A
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functiona test of the TAAMS interface with TFAS and MM S should be conducted as
soon as possible; certainly prior to any full TAAMS capability deployment, otherwise
any measure of tota system effectiveness or suitability won't be possible. . .

TAAMS business rules should be incorporated, a detailed network load andysis
conducted and any remaining ingability resolved prior to deployment beyond Billings.

s’ Ex. 2, Tab 7F a iv-vi. SRA ended this part of its report by stating that “[a] ssuming the forgoing
recommendations and risk mitigation strategies are implemented the IV & V team fed s that deployment
beyond Billings could proceed with minimized risk and a reasonable assurance of success” PIs” EX. 2,
Tab 7F a vi. While some Interior officias gpparently viewed the results of the tests and this statement
inthe report as“favorable” see, e.g., PIs” Ex. 2, Tab 8B, SRA did not. PIs” Ex. 2, Tab 8C.
Specificdly, Jerry Manesis, the SRA representative in charge of the IV & V testing, stated that “my
opinion of the overal report isthat it was not favorable. | think it was favorable in spots but generdly it
pointed out a significant number of problem areasthat | believe offset the postive thingswe found. I’'m
not certain what words [the Department] might want to use to describe the overal report but my choice
would not be favorable” Pls’ Ex. 2, Tab 8C.#

Third, the November test failed to demondtrate that TAAMS would actudly be able to perform
the numerous functions described by the Department during the Phase | trid. That is, the Department

had not yet solved the problems identified in July and August, particularly with respect to the redlty

81|t is d'so worth noting that the Department had not satisfactorily conducted a user acceptance
test at thistime. PIs’ Ex. 2, Tab 7C. For example, in amemorandum dated December 16, 1999,
Daryl White, the Chief Information Officer for Interior, wrote that “[t]hough | agree the participation of
the user community throughout the process significantly increases the probability of user acceptance of
this system, | do not believe it obviates the need for aforma uses (i.e. usability) test. PIs’ Ex. 2, Tab
7C (further noting that “[t]he bottom lineis | need to see. . . User survey results, preferably two sets of
results.”).
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portion of TAAMS, regarding the unique business practices of BIA and the agency’s needed
functiondity. See generdly PIs” Ex. 66 (noting that, as of December 17, 2001, the Department till
had not adequately addressed these problems). An exchange at this contempt trid between plaintiffs
counsdl and Deborah McLeod, a Senior Project Manager for ATS, demonstrates this point:

Q. Andjust for purposes -- | just want to run through and

seeif these are the same functiondity as was described a

thetrid in 1999. And if you turn your atention to

paragraph 213 [of the Defendants Phase | tria proposed findings),
do you see that on that page?

A. Yes

Q. Page71. Anditreads:

"TAAMS isthe heart of data management system that

contains al the essentia functionsto enable BIA to meset the
requirements of the 1994 Reform Act. TAAMS dlowsBIA to
adminiger trust assets, generate timely hills, identify

delinquent payments, track income from trust assets, and
distribute proceeds to the appropriate accountholders.”

Now & this point in time, does TAAMS actualy

operae anywhere in the country to do any of that function?

A. No. It'sdill intesting.

Q. Thenext sentence reads.

"The key feature of TAAM S that supports these

functions are an asset management system with amaster lease
subsystem, a billing and accounts receivable subsystem and
collections subsystem.”

Now let me ask you first, does the asset management

system with amaster lease subsystem, does that operate
anywhere in this country today, within BIA?

A. I'mnot sure what they mean exactly about asset, but

no, that would ill bein theredty, soitisnotin
production, no.
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Q. If the TAAMS redty was successfully tested in the
November '99 time frame, what was the importance of the
decison to just proceed only with the title portion? Why was
that a sound business decison?

A. Titleismore uniform. They dready have ther

business process across BIA. Redty didn't have that luxury.
They never pulled together before TAAMS. Title had one
system; redty has multiple sysems. Title had ateam of
people that worked together way before TAAMS ever came
involved that set the standard across BIA. Redty had never
done that; they run asindividud companies, if you may, in
their own aress.

S0 the decision was made that reglty needed more
time to come up with our business rules and they needed to set
adandard across BIA and make adecison what are redly
regulations they need to follow or was it just because that's
the way they did their business. That's why we made that
decison.

Contempt |1 Tr. at 3128-29, 3132-33.82 Thus, it was clear that after the November test TAAMS till
was not capable of performing the numerous functions that the Department had told the Court it could

do during the Phase | trid .8

81t isimportant to note that attorneysin the Solicitor’ s Office knew about the problems the
Department was experiencing with TAAMS. See, e.q., Contempt |1 Tr. at 1282 (Principa Deputy
Specid Trudee testifying thet “I think I'm fair in saying that representatives of the Solicitor's office
would have participated in meetings on TAAMS development, TAAMS gtatus, and would have hed
some knowledge.”).

8Ms. McLeod tetified at great length during the contempt trid that the September and
November tests were “ successful,” and that they proved TAAMS worked. See, e.q., Contempt I1 Tr.
at 3127-28. The Court finds Ms. McLeod' s testimony not to be credible in thisrespect. First, the
other documentary and testimonia evidence presented at trial demongtrates the multitude of problems
Interior experienced (and continues to experience) with the TAAMS project. It isinconceivable, given
the current tatus of the project, that the testing of TAAMS nearly three years ago showed that the land
management system worked. Second, Ms. McLeod’ s contention that the system functioned well

-96-



f) This Court’'s Memorandum Opinion of December 21, 1999

The Court issued its Memorandum Opinion regarding the Phase | trid on December 21, 1999.
Cobel V, 91 F. Supp.2d a 1. In the opinion the Court made numerous findings of fact regarding the
manner in which the Department had administered and was administering the 11M trust accounts. |d. at
7-24. Specificdly, the Court found that the Department had mismanaged the trust accounts of severa
hundred thousand Indian trust beneficiaries for more than a century. 1d. The Court dso found that the
Department could not provide the mgority of the trust beneficiaries with an accounting of their assets
held in trugt by the federd government, and did not have the infrastructure in place to endble it
prospectively to perform properly its fiduciary obligations to the trust beneficiaries. 1d. With respect to
the Department’ s computer systems, the Court initialy noted that the Department of Interior conceded
a trid that LRIS and IRMS do not enable it to administer properly the [IM trugt, and that as aresult
the agency decided to acquire two new computer systems (TFASand TAAMYS). Id. & 18. Rdying
upon the representations made by the Department during the Phase | trid, the Court found, among
other things, that:

[TAAMY] is currently in the pilot stages of implementation, specificdly in the Billings

AreaBIA office. .. TAAMS, when implemented, will dlow BIA to administer trust
asts, generaetimdy hills, identify delinquent payments, track income from trust

during thistime period is belied by the fact that the Department had to change the manner in which it
planned to implement TAAMS. Itis clear that the Department was not even closeto being able to
implement the redlty portion (or the history part of the title portion) of TAAMS during the fall of 1999.
In fact, the Department years later is fill not even close to being able to implement those portions of
TAAMS. Third, Dominic Ness, the TAAMS Project Manager for Interior, threatened to quit after
learning about the IV & V report and its assessment of TAAMS. s’ Ex. 2, Tab 7E (dating that he
was “redly disgppointed” with thelV & V report.). In short, Ms. McLeod was not a credible witness
regarding TAAMS a this contempt trid.
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assets, and distribute proceeds to the appropriate account holders. The key features of
TAAMS that will support these functions are a billing and accounts receivable
subsytsem and a collection subsystem. TAAMS adso will have amgor module for
adminigtering land title records, a sub-module for probate tracking, and atickler system
that will notify BIA employees of upcoming important events, such as when leases are
about to expire, when it istime to advertise leases, and when collections are due.

Id. at 19.

The Court dso made severd conclusions of law inits Phase |l trid ruling. The Court began, as
al courts mugt, by congdering whether it had jurisdiction to adjudicate plaintiffs clams againg the
Secretary of Interior. Id. at 24-30. The Court concluded that it had jurisdiction and that the plaintiffs
could bring suit againgt the Secretary of Interior pursuant the 1994 Act. 1d. The Court ultimately
concluded, as noted above, see Section I1. B, that the Secretary of Interior was in breach of certain
fiduciary duties owed to plaintiffs. 1d. at 58. In particular, the Court accepted awritten stipulation filed
by the Department on the eve of trid in which it admitted that it was not in compliance with severd
obligations prescribed in the 1994 Act. 1d. at 32-34. The Court further found that defendants owed an
accounting to plaintiffs of adl money held in trust for their benefit, and that, in addition to the breaches
admitted to in its dtipulation, defendants were in breach of four other statutory duties owed to plaintiffs.
Id. & 58. Having found the defendants in breach of their fiduciary obligations, the Court was left with
the difficult task of determining whet relief to grant plaintiffs.

The Secretary of Interior (and the other defendants) argued that the Court should not issue
injunctive relief because they were in the process of bringing themsalves into compliance with the 1994

Act and discharging properly their fiduciary obligations. They contended thet it was up to the

adminidrative agency to rectify the breaches and to determine the manner in which it would so do.
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Paintiffs, on the other hand, argued that the Court should appoint areceiver over thetrust or a least a

gpeciad master to oversee the corrective actions taken by the Department. As the Court noted in the

opinion:

One of plantiffs primary gods in the prospective component of thislitigation isto have
the IIM trust put under court supervison. Plaintiffs requests range from recelvership to
a Specid Monitor with investigatory powers. The government, on the other hand, takes
the pogition that it is not in breach of any trust duties and, even if it is, there is dready
sufficient supervison of the IIIM trust to warrant the court's denid of al continuing
supervison requests.

Cobdl V, 91 F.Supp.2d at 52. The Court ultimately concluded, based on the representations of

defendants, that while their “cry of ‘trust us' is offengve to the court and insulting to plaintiffd,]” it

would not issue an injunction or gppoint areceiver (or specid madter). 1d. a 53. Specificdly, the

Court found that;

defendants have the type of historical record of recalcitrance that troubles the court.
The court is aware that defendants, especidly Interior, halve] made promises smilar to
those relied upon today each time that it has come up for review on the [IM trust.
Indeed, these broken promises are what necessitated the passage of the Trust Fund
Management Reform Act. Promises made in court, however, are different than the
puffing to Congress that Interior has done over the past few decades. The court can
ensure that these promises are kept, and it has the contempt power that will dlow it to
do so when appropriate.

Despite defendants history, the court has decided to give defendants one last
opportunity to carry through on their promises. The HLIP, defendants most
comprehensive plan to eventualy bring themselves into compliance with their duty to
render an accurate accounting, is asubstantia step in the right direction, as even
plaintiffs admit. Thistime, there is substance to support defendants promises. The court
fedsthat it istherefore its condtitutiond duty to alow defendants the opportunity to cure
the breaches of trust declared in this Memorandum Opinion. Given separation of
powers concerns, the court will deny for the time being plaintiffs request to appoint a
receiver or Specia Master over the I1M trust. Should the court find in the future upon
proper motion by plaintiffs that defendants have been less than truthful in thelr
representations or that defendants adherence to prompt remedid action turns out to
have been feigned, then the court may well decide to exercise its authority to ensure
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that its orders are carried out.

For the time being, the court will give the government, perhgps for the last timein this
case, the benefit of the doubt. The court will declare the statutorily based trust rights of
plaintiffs under the IIM trust as described above, declare that defendants have
breached their trust dutiesin certain specific respects that warrant prospective relief,
and remand the adminigrative record to the Department of the Interior and the
Department of the Treasury for further proceedings not inconsistent with this
Memorandum Opinion.

In addition to the rdief noted above, the Court also ordered defendants to file with the Court

quarterly status reports detailing the steps that they have taken to rectify the breaches of trust declared

by the Court and to bring themsdves into compliance with the duties enumerated in the 1994 Act. 1d.

at 58-59. Specifically, the Court ordered that:

1. Beginning March 1, 2000, defendants shdl file with the court and serve upon
plaintiffs quarterly status reports setting forth and explaining the steps that defendants
have taken to rectify the breaches of trust declared today and to bring themsdvesinto
compliance with their gatutory trust duties embodied in the Indian Trust Fund
Management Reform Act of 1994 and other applicable statutes and regulations
governing the [IM trust.

2. Each quarterly report shdl be limited, to the extent practical, to actions taken since
the issuance of the preceding quarterly report. Defendants first quarterly report, due
March 1, 2000, shal encompass actions taken since June 10, 1999.

3. Defendants Secretary of the Interior and Assistant Secretary of the Interior--Indian
Affars shdl file with the court and serve upon plaintiffs

the revised or amended High Leve Implementation Plan. The revised or amended
HLIP shdl befiled and served upon completion but no later than March 1, 2000.

4. Defendants shdl provide any additiond information requested by the court to explain
or supplement defendants submissions. Plaintiffs may petition the court to order
defendants to provide further information as needed if such information cannot be
obtained through informal requests directly to defendants.

5. The court DENIES plaintiffs requests for prospective relief that have not dready
been granted by this order. The court has based much of its decision today--especialy
the denid of more extensive prospective reief--on defendants plans (in both substance
and timing) to bring themsalves into compliance with their trust duties declared today
and provided for explicitly by statute. These plans have been represented to the court
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primarily through the High Leve Implementation Plan, but also through the
representations made by government witnesses and government counsdl. Given the
court's reliance on these representations, the court ORDERS defendants, as part of
their quarterly status reports, to explain any changes made to the HLIP. Should
plantiffs believe that they are entitled to further prospective rdief based upon
information contained in these reports or otherwise learned, they may so move a the
gppropriate juncture. Such amotion will then trigger this court's power of judicia
review.

0 The Department of Interior’s Quarterly Status Reports (March 1, 2000-
January 16, 2002)

The Department began filing quarterly status reports with the Court in March of 2000. PIs’ Ex.
7. Interior recognized in these reports, as it had during the Phase | trid, that TAAMS was an integra
part of the trust reform effort. See, eq., PIS’ Ex. 7 a 1. The Department also noted (particularly in
the Firgt Quarterly Status Report) that while it had experienced problems in the summer and early fdl of
1999, seeeq., PIs’ Ex. 7 (Revised HLIP) at 69-71, “sgnificant headway” had been made towards
implementing TAAMS and the subproject would be completed in due course. See, eq., PIs” Ex. 7
(Revised HLIP) at 77 (dating thet “[t]he Title portion of TAAMS s scheduled for completion May
2000. The mandatory redty functions, including the necessary interfaceswith MM S and TFASto
process distribution transactions, are scheduled for completion in August 2000.”). The Department
continued reporting progress on the TAAMS project through the fall of 2000. See gengrdly PIs” EX.
8, 9. In each of these gatus reports, the Department provided the Court with little to no indication that
there were gtill consderable obstaclesto implementing TAAMS. Id. Beginning with the quarterly
report filed in the winter of 2000, the Department findly started to report, in asuperficid, incomplete,

and mideading manner, that it was continuing to experience problems that might hinder its ability to
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implement TAAMS. See, eq., PIs’ Ex. 12. In these reports, the Department still managed, however,
to provide the Court with a pogtive assessment of TAAMS becauseit limited its reporting, for the most
part, to the milestones set forth in the Revised HLIP#* See, e.q., Pls’ Ex. 12. Thus, Interior failed to
inform the Court, until the eve of this contempt trid, that it would not be able to implement the redlty
portion of the land management system or the historica part of the title portion in the foreseegble future.
s’ Ex. 13. Thefailure by the Department of Interior to apprise the Court of how far TAAMS redlly
was from being implemented (or even deployed) can only be described as a fraud on the court. See,
eqg., PIs’ Ex. 38-41. The Court will address each of the Department’s Quarterly Status Reports

beow.

1. The Firg Quarterly Status Report and the Revised High Level Implementation
Plan (June 10, 1999-January 31, 2000)%°

The Department of Interior filed its First Quarterly Status Report (“First Report”) along with the
Revised High Level Implementation Plan (“HLIP") on March 1, 2000. Pls’ Ex. 7.8 Inthe Firgt
Report the Department stated that “[s]ince the revised and amended [HLIP] contains detailed

information on al project milestones, this report primarily contains summary informetion.” Pls’ Ex. 7 a

8The Court rgjects Interior’ s effort to blame the mideading nature of the reports on the fact
that it Imply followed the Revised HLIP. The Department itself sdected the manner in which it would
submit the quarterly reports, and there is no reason why it could not (and should not) have changed its
reporting method to better inform the Court.

8|t isimportant to note that no significant changes occurred with respect to the TAAMS
project between December 21, 1999 and January 31, 2000. That is, dl of the problems discussed
above were gill present when the reporting period ended for the First Quarterly Status Report. See,
eg., PIs’ Ex. 2, Tab 7D, 7E, 7F, 8B, 8C.

8The HLIP was actudly included as an attachment to the First Report. Pls’ Ex. 7.
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1. Inlight of the fact that the First Report was based on and meant to be read in conjunction with the
HLIP, the Court will anayze these two documents together.8” Before assessing the veracity of the
representations made by the Department in the First Report, however, the Court will make two
preliminary findings. First, in order to comply with this Court's Order of December 21, 1999, the
defendants should have set forth and explained the steps that they have taken since June 10, 1999 to
rectify the breaches of trust declared by the Court and to bring themsdvesinto compliance with the

satutory trust duties prescribed in the 1994 Act. Cobell V, 91 F. Supp.2d at 59. While the First

Report discussed the four statutory breaches that the Court identified in its Memorandum Opinion, it
did not address (or even mention) the seven statutory breaches that Interior had stipulated to
immediately preceding the Phase | tridl. Contempt |1 Tr. at 2083-84, 2087, 2234; PIs” Ex. 7. Thus,
the Department--in clear derogation of this Court’s order--did not set forth and explain the steps that it
had taken to bring itsdlf into compliance with requirements of the 1994 Act. Second, attorneysin the
Solicitor’ s Office were intimately involved in the drafting and preparation of the First Report (including
theHLIP). See eq., PIs’ Ex. 26, 27; Contempt Il Tr. at 1365-70 (noting that “[t]he Salicitor's
Office was involved with review and publication of al these reports”). Thisfinding, asthe Court notes
below, is germane to the plaintiffs dlegation that the Department committed a fraud on the Court by
filing these documents.

The Department of Interior acknowledged, as it had during the Phase | trid, the importance of

the TAAMS project to its overall trust reform effort in the First Report. Asagenera matter, Interior

8"The Court will consider the Revised HLIP as part of the First Report for purposes of this
opinion.
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noted in the Executive Summary that the “keystone to effective trust asset management in the
Department is a comprehensive trust asset management system that includes accurate information on
land ownership, leases, billing and accounts receivable, and collections” Pis’ Ex. 7 a 1. Moreover,
with respect to its specific statutory obligations, the Department recognized in the First Report that
“TAAMS will help to address the following provisons of the [1994 Act]: [1] [p]roviding adequate
systems for accounting for and reporting trust fund baanced;] [2] [p]roviding adequate controls over
receipts and disbursementqd;] [3] [p]roviding periodic timely reconciliations to assure the accuracy of
accounty ;] [4] [d]etermining accurate cash balanced;] [5] [p]reparing and supplying account holders
with periodic statements of their account performance and with balances of their account which shdl be
avalable on adally basig;] [6] [appropriately managing the naturd resources located within the
boundaries of Indian reservations and trust landq;] [7] [p]reparing accurate and timely reports to
account holders on a periodic basis regarding dl collections, disbursements, investments, and return on
investments related to their trust accountd;] [8] [m]aintaining complete, accurate and timdly data
regarding the ownership and lease of Indian lands.” PIs’ Ex. 7 (HLIP) a 73. Thus, the Department
clearly knew the significance of the TAAMS project and intended to use the land management system
as the mechanism by which it would properly manage the 1IM trust accounts and discharge its fiduciary
respongbilities. Id. See dso Contempt Il Tr. at 4175-76 (Deputy Secretary of Interior Griles
recognizing that “from everything I've gathered that TAAMS became trust reform . . . it became an
end-all, and it cannot be the end-al.”).

The Department of Interior admitted in the First Report (HLIP) that it had experienced severd

problems testing and implementing TAAMS during the summer and early fdl of 1999. In particular, the
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agency observed that:

theinitia desgn meetings did not fully capture the entire scope of the BIA’s needed
functiondlity . . . [and] it became gpparent that the lack of consistent business rules and
processes acrossthe BIA . . . placed the software vendor in avery difficult position as
it attempted to modify the software to meet the BIA’ s needs. Although it was dways
assumed that additional adjustments would be necessary after the first prototype, it was
initidly believed that alarge part of the basc functiondity was present in the late-June
1999 release of TAAMS. Thiswas not the case and it became apparent during the
systems tests conducted with BIA users during July and August 1999 that a significant
levd of andyss and system modification remained in order to ensure thet al of the
BIA’s unique business functions were addressed. . .The net result of these events during
the late summer and early fal was that the deployment schedule outlined in the TAAMS
contract could not be achieved as originally planned. In retrospect, the Department
concedes that the plan was overly optimistic given the complexity of the task at hand.

Pls’ Ex. 7 (HLIP) at 69-71.28 Interior failed to inform the Court, however, that these problems
persisted through the latter part of 1999 and that they continued to affect Sgnificantly the TAAMS
project in January of 2000. Id. Infact, the Department actudly ended this section of the HLIP on a
positive note by stating that “the progress achieved could not have been accomplished without this
direct attack on the problem and, of course, the initiative and cooperation of hundreds of BIA staff and

contractor employees across the country.” Pls’ Ex. 7 (HLIP) at 71.%°

8|ater in the HLIP, however, the Department stated that “[ijmmediately following the unveiling
[of TAAMS in Billings on June 25, 1999,] an extensve s&t of testing procedures and user reviews was
conducted to insure that TAAMS met the contract requirements and user needs.” PIs’ Ex. 7 (HLIP)
a 80. Itisdifficult to reconcile this statement with the one discussed above.

8t is worth noting that the Court rejects Interior’s contention that this section of the First
Report demonstrates how candid the agency was concerning the status of TAAMS. Thefalacy with
the Department’ s argument lies in the fact that this information was not conveyed to the Court until
more than Sx months after the agency identified the problems and two months after the Court issued its
Phase | trid ruling. Moreover, asthe Court finds below, while the Department did report on the
difficulties that it encountered during the summer and early fall of 1999, it represented to the Court that
it would nonetheless be adle to implement TAAMS in due course.
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Despite the fact that the problems identified during the summer and fal of 1999 dtill plagued the
TAAMS project in January of 2000, see supra Section 1V. B(1)(e), the Department of Interior
informed the Court that “[t]he title portion of TAAMS [wa]s scheduled for completion [in] May
2000[,] [and] [t]he mandatory redty functions, including the necessary interfaceswith MM S and TFAS
to process distribution transactions, [welre scheduled for completion in August 2000.” FIs’ Ex. 7
(HLIP) at 77. Seedso PIs’ Ex. 7(HLIP) at 23 (“Now, with TAAMS nearing completion, it is
goparent that a dgnificant level of new information will also be necessary to enter.”). Moreover, the
Department stated that “[t]he BIA will recommend that the Secretary certify that the land title portion of
the system be deployed to dl title plantd,]” and “[a] Secretarid determination will be made within the
next 45 days” PIs’ Ex. 7 a 2. These representations are important because they show that while
Interior conceded that it had experienced severa setbacks in summer and fal of 1999, it indicated to
the Court that the title portion and the mandatory functions of the redty portion would be completed
within amatter of months.

In addition to providing the Court with a positive assessment of the satus of TAAMS, the
Department aso made severd fase and mideading representations to the Court in the First Report to
support its deployment schedule. See, e.q., PIs” Ex. 7 at 14.%° Firdt, in his cover letter to the HLIP,
which is dated February 29, 2000, then-Secretary Babbitt made the patently fase statement that

TAAMS was operationd at the pilot Stein Billings, Montana. Specifically, then-Secretary Babhitt told

% |t isimportant to note that the false and mideading representations made by Interior in the
First Report led the Court to believe that the agency could meet the schedule presented in the First
Report.
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the Court that:

[Slignificant heedway has been made in establishing new trust management and financid
systems that will handle the millions of records that are the foundation of ardiable trust
management program. The Trust Funds Accounting System (TFAS) is operationd in
al but three offices and those Sites will be converted to the new system shortly. The
Trust Asset and Accounting Management System (TAAMYS) is operationd at the pilot
gtein Billings, Montana, and we are currently working towards nationwide deployment
in other BIA locations.

s’ Ex. 7. The Court s findings above make clear that TAAM S-as described during the Phase |

trial—was not even close to being operationd in Billings, Montanain February of 2000, and, in fact, il

isnot fully operationd at that or and other Ste. Seee.q., Section IV. B(1)(e). See adso Contempt |1

Tr. at 2095-2098 (Principal Deputy Specia Trustee, testifying that “1 do not consider thisto be avery

clear statement of what was going on & Billings. A test part of TAAMS was being tested at the pilot

gtein Billings. | would not cdl it operationd.”). AsDominic Ness explained during this contempt trid:

[Q] Wasit operationd at that point in time, Since you
were the project manager for TAAMS? Y ou probably would know,
wouldn't you?

A. No, it wasn't operationa. We had -- they hadn't had
the second user test by that point.

Q. I'dliketo turnyour atention to Plaintiffs Exhibit

6, which isthe HLIP, which isHLIP 2000, that | believe you
were questioned by [defense counsel] about. Do you havethat in
front of you?

A. Yes gr.

Q. Il'dlikeyou to turninthisexhibit to whet isthe

fourth page of the exhibit. 1t's not numbered, but it'sthe
fourth page of the exhibit, and it -- it's aletterhead with

the Secretary of the Interior at the top, Washington. Do you
Seethat?
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A. Yes
Q. I'dliketo turn your attention to the third paragraph.
I'd like you to turn your attention to the third line from the
bottom of that paragraph. It Sates asfollows:
"The trust asset and accounting management system
(TAAMY) is operationd at the pilot Stein Billings, Montana,
and we are currently working towards nationwide deployment in
dl -- in other BIA locations."
Isthat a correct statement?
A. No,it'snot.
Q. I'dliketo turn your attention to the second page.
I'd like to turn your attention to the signature page. Do you
notice this appears to be the signature of Bruce Babbitt?
A. Yesdr.
Contempt || Tr. at 3396-97.%
Second, consigtent with former Secretary Babbitt' s stlatement, the Department of Interior
fasay represented to the Court that “[t]he land ownership module of [TAAMS] was designed,
implemented, piloted, tested, and subjected to independent verification and vaidation (IV & V) at the

pilot test Stein Billings, Montana” Pis’ Ex. 7 & 1 (emphasis added). During the Phase | trid, Interior

%I this regard, the Court rejects the utterly implausible and unconvincing interpretation of
former-Secretary Babbitt's statement by Daryl White, Chief Information Officer for Interior. Contempt
Il Tr.at 2499-2500 (stating that “1 would get from that, that they are actively engaged in a pilot test of
the system without having any other knowledge of what they might actudly be doing. But the key word
thereis‘pilot Ste; and to me, that’ satest Stuation.”). Additiondly, the Court rejects the preposterous
interpretation that Dominic Ness offered later in histestimony. Contempt Il Tr. at 3672-74 (testifying
that “[tJo me, the term operational means that the software -- I'm speaking of just the software -- is
working. Thereverse Sde being it's not inoperable.”). There amply was not and is not any ambiguity
in what then-Secretary Babbitt told this Court. These two officids should be ashamed for offering such
farcica interpretations of the statement made by then-Secretary Babhitt.
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used the terms “ deploy” and “implement” interchangeably because it thought that TAAMS would, in
due course, befully functiond. Seee.q., Phasel trid Tr. a 2280-81; Defs.” Phasel trid Ex. 82. See
aso Contempt I1 Tr. a 1777 (Principa Deputy Specid Trustee testifying that “[t]he origind definition
for deployment, in my mind, included full implementation of the system.”); 1923-24 (noting that “there
was no digtinction between those terms through the fall of 1999[.]”). Inthe First Report, however, the
Department decided to distinguish these two terms®? Pls.’ Ex. 7 at 81; Contempt |1 Tr. at 1150-51.
Specificdly, Interior stated that “[d]eployment begins with the loading of TAAMS software on the
desktops of the individuad workstations at the office gte],]” and then involves the performance of a
series of tasks to ensure that it works properly. PIs” Ex. 7 a 81. Interior went on to state that “[o]nce
the tasks are satifactorily completed and the office is usng the TAAMS software full-time, the Site will
be congdered ‘implemented.” PIs’ Ex. 7 a 81. Thereis no question that the title portion of TAAMS
was not “implemented,” as that term was defined in the First Report (HLIP), at the pilot Site (or any
other location) on March 1, 2000. See, e.q., Contempt Il Tr. at 1417-19.

Third, the Department of Interior falsay represented in the First Report that “[s]ystem testing

for the pilot site was successfully conducted during September and November 1999.” Pls’ Ex. 7 a

92Saverd Interior officias recognized that changing the meaning of the terms a this late of date
would leave the Department vulnerable to alegations that it was being deceptive about the true status of
TAAMS. Ps’ Ex. 2, Tab 71 (dating that “[w]e believe that attempting to “deploy” out of Billings &
thistime, while the sysem is not “implementable,” may open us to accusations by the Cobell Court and
the Congress that we are being deceptive about the status of TAAMS.”). In amemorandum dated
February 23, 2000, the chairman of the Field User Group wrote that the group “ discussed the idea of
defining “deploying” TAAMS as being something thet is separate and gpart from “implementing”
TAAMS. In other words, it was suggested that the Bureau should certify that the softwareis
“deployable’ but not “implementable’ at thistime. PIs’ Ex. 2, Tab 71.

-109-



14. The evidence presented at trid and the Court’ s findings above make clear that the September and
November 1999 tests were not successful.®® See supra V. B(1)(€). During the course of this
contempt trid there were severd exchanges between the parties over whether the term “ successful”
smply meant that the tests were completed or whether it meant that TAAMS itself functioned properly.
The Court does not need to enter this fray because the statement was patently false under either
interpretation. Firgt, with respect to the tests being completed, the Court’ s findings above make clear
that the Department was not able to test severd important aspects of the land management system and
that many portionsthat Interior did test in September and November actudly failed or were only
patidly vdidated. 1d. Second, asthe Court detailed extensively above, the tests conducted in both
September and November 1999 reveaed consderable problems with TAAMS and showed that the
land management system was not cgpable of performing the numerous functions described by the
Department during the Phase | trid. See supralV. B(1)(e).** Thus, it is disingenuous for Interior to
assert now that even though TAAMS was not (and is not) capable of performing many of the functions
described during the Phase | trid, the systems tests were nonethel ess “ successful” because the software
itsalf wasworking.®® A fundamenta assumption with any systemstest isthat if the system works
properly, it will be able to carry out the functions that it was designed to perform. In this case, the
evidence clearly demondrates that TAAMS could not then and it cannot now perform the functions

represented to the Court during the summer of 1999. 1d.

%In adraft report, the word successful had actually been crossed out. Pls.” Ex. 2, Tab 8D.
%This satement by the Department is particularly egregious with respect to the September test.
%As noted above, see supra |V .B(1)(e), this latter contention by Interior was Smply not true.
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Fourth, the Department mided the Court when it Stated in the First Report that “[s]ince the time
of trid, it has been determined that deploying TAAMS on first afunctiond rather than a geographic
basisis abetter gpproach.” Pls’ Ex. 7 a 13. This representation was deceptive because it implied
that the Department had reeva uated the different methods by which it could implement TAAMS and
determined that a function based approach was superior to a geographic based approach. As noted
above, however, the red reason why the Department sdected the functional method over the
geographic approach was thet it had experienced considerable problems with the realty portion of
TAAMSin 1999, making it impossble to implement that part of the system dong with the title portion.
Thus, the function based approach was not redly a better method for deploying TAAMS, rather it was
the only option available to the Department. The dternative would have been literdly to do nothing
gnce Interior could not then and it cannot now deploy the redlty portion of TAAMS. Contempt 11 Tr.
at 1226 (Principa Deputy Specid Trustee testifying that “[r]ight now, thereis alarge black hole with
regard to the land title and realty systems that we designated as TAAMS.”).

Findly, the Department mided the Court when it stated in the First Report that “[a]ssuming the
foregoing recommendations and risk mitigation strategies are implemented, the IV & V team [SRA]
feels that deployment beyond the Rocky Mountain Region could proceed with minimized risk and a
reasonable assurance of success.” PIs’Ex. 7 (HLIP) at 79. Asthe Court recognized above, see
IV.B(1)(e), SRA noted significant problems with TAAMS that needed to be addressed prior to
deploying the system beyond the pilot site a Billings, Montana. |d. Even arepresentative for the IV &
V contractor stated in February of 2000 that there were considerable problems with TAAMS and that

he did not view theresults of the IV & V testsas“favorable” Pls’ Ex. 2, Tab 8C. In summarizing the
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results of the IV & V tedts, the Department focused on the positive aspects of the system and minimized
or completely disregarded the negative comments provided by SRA. PIs’ Ex. 7 a 79. Furthermore,
the Department did not disclose the fact that work still needed to be done on the title portion and the
redty portion was not even close to being completed. In addition, the Principa Deputy Specid Trustee
explained during this contempt tria that the recommendation by SRA only gpplied to the title portion of
TAAMS. Contempt Il Tr. at 1874-75.

2. Quarterly Status Reports 2-7 (February 1, 2000-July 31, 2001)

Before addressing each of these reports separatdly, the Court will make two preiminary
findings that are pertinent to al of them. Firg, the defendants failed to explain the steps that they had
taken to bring themsalvesinto compliance with the obligations prescribed in the 1994 Act in these
reports. Contempt Il Tr. at 2083-86. That is, the Department—in clear derogation of this Court’s
December 21, 1999 order—failed to report the steps that it had taken (assuming that there are some) to
bring itself into compliance with the 1994 Act. Thus, in the 18 month period after the Court issued its
Phase | trid ruling, Interior did not provide the Court with any substantive description of its effortsto
correct the statutory breaches of trust that it had stipulated to in the summer of 1999. Second, like the
initial status report, attorneys in the Salicitor’ s Office dso participated in (and had considerable control
over) thesereportsas well. See, e.q., Contempt Il Tr. at 1649-50.

a) Quarterly Status Report 2 (February 1. 2000-April 30, 2000)

Interior filed its Second Quarterly Status Report (“ Second Report”) on June 1, 2000. PIs” Ex.
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8.% In the Second Report, the Department represented to the Court that it had completed both
milestones (in the TAAMS project) scheduled to be finished during thistime period. PIs” Ex. 8 at 13.
In fact, the Department indicated that both of these milestones were actudly completed ahead of
schedule. PIs’ Ex. 8 a 13. Specificaly, the Department told the Court that “[a] User Test conducted
April 21-24, 2000 concluded that the land title functiondity of TAAM S was sufficient to initiate
deployment to all BIA and tribal land records offices” Pls” Ex. 8 a 13. Interior reported that “[u]pon
completion of the April User Test the DOI decided to deploy the land title and records function of
TAAMS” Fs’ Ex.8a 13. Moreover, with respect to the redlty portion of the system, the
Department stated that “[f]ind design requirements to the TAAMS leasing module were developed by
the TAAMS design team and delivered to [ATS] on April 28, 2000. ATSwill now begin
incorporating these fina requirementsinto the TAAMS release 1.0 for leasing due August 28, 2000.”
s’ Ex. 8 a 13. Thus, the Department clearly portrayed TAAMS in apodtive light in its Second
Report, and, in fact, did not give the Court any indication that Sgnificant problems till existed with the

system.?” Moreover, there were several important facts that the Department failed to disclose to the

%The Department of Interior indicated in the First Report that “[f]uture quarterly reports will
track each of the milestones through completion.” Pls’ Ex. 7 a 1. Thus, each of the subsequent status
reports were based on, and perpetuated the representations made in, the First Report (including the
HLIP). Indeed, the later reports smply tracked the milestones provided to the Court by the
Department in the First Report (and HLIP). As Secretary Norton recognized in the Eighth Report, see
s’ Ex. 66 a 6, this method of reporting insulated the Department of Interior from providing the Court
with an objective and complete assessment of trust reform in genera and TAAMS in particlar. The
Office of Policy Management and Budget was in charge of preparing the First and Second Reports.
Contempt Il Tr. at 2260.

9"Spexificaly, the Department did not present any evidence during this contempt tria that
suggested that Interior had addressed the problems with TAAM S that it had identified months eexrlier.
Of course, given the current state of TAAMS, no such evidence exigts.
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Court inthisreport. First, on April 3, 2000, Dominic Ness, Project Manager for TAAMS, wrote a
blistering memorandum, which he sent to the Assistant Secretary of Interior for Indian Affairs, entitled
“Trust Reform May be Hazardous to One' s Hedlth.” PIs’ Ex.2, Tab 9F. In the memorandum, Ness
indicated that “career employees (and contractors) tasked with working on thisimportant initiative are
increasngly finding themselves or their work efforts the target of attacks by the many detractors of the
Department’ strust reform efforts” Ps’ Ex.2, Tab 9F a 1. He cautioned that “[t]he difficulties
created by these individuals are avery red threst to the successful completion of TAAMY.]” FIs’
Ex.2, Tab 9F at 2. Equadly darming, Ness wrote that:
[w]e frequently find when making day-to-day decisions that none of the dternatives are
redly preferable and we oftentimes have to chose the least disadvantageous. We dso
find that no matter how many hours worked, the task continues to grow as we uncover
additiond itemsthat need correction. As| have worked on TAAMS for the past year,
it has become obvioudy apparent that thisinitiative is far different from what was

originaly conceived two years ago. The problems are far grester than originaly
projected and the resources needed must be continually reevaluated to ensure

adequacy.
Pls’ Ex.2, Tab 9F a 2. The Court was told nothing about the Project Manager’ s concerns about
TAAMS. Second, the Department failed to inform the Court that only current data was ready to be
placed in the title portion of TAAMS; that is, the title portion did not then (and it does not now) have
higtorical information in the syssem. Contempt Il Tr. at 2024-25. Thus, in effect, the Department was
only cgpable of deploying, after years of development and severa rounds of testing, a system that could
provide present ownership information for alimited number of trust beneficiaries. Third, the
Department did not inform the Court that the February 2000 tests of the title portion of TAAMS

revealed sgnificant problems with that portion of the sysem. Pis. Ex. 2, Tab 9B.
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b) Quarterly Status Report 3 (May 1, 2000-July 31, 2000)

The Department filed its Third Quarterly Status Report (* Third Report”) on September 1,
2000.% Likethe prior two status reports, the Third Report provided the Court with a positive
asessment of TAAMS. PIs’ Ex. 9 at 18-20. Specificdly, the Department told the Court that:

[t]he Land Title and Records Functiondity of TAAMS has been completed and is now
fully loaded on the desktops in the Rocky Mountain Region, Southern Plains Region
and Alaska Region Land Title and Records Offices (LTRO), aswdl as some limited
deployment to dl other BIA and tribal LTROs. Plans are proceeding for deployment
to the Pacific Region in September. The TAAMStitle functiondity has been well
received by the user community and appears to meet their needs for properly managing
Indian land ownership records.

A thorough and in-depth reandysis and review of the origind leasing, distribution and
accounts receivable modules was conducted from May through August. The leasing
functions underwent extensive testing from August 14-25. Initid results from the
contractor and the users participating in the system test were positive, and the limited
errors discovered during the system test have been fixed and retested satisfactorily.
Feedback from the users participating in the system test was encouraging and their
eagerness to have TAAMS deployed at their work is evident.

Re-deployment to the Rocky Mountain (Billings) Region (RMRO) of the leasing
distribution and accounts recelvable functionality of TAAMS is expected to begin early
in September. An eight-week deployment is planned|.]

%The Office of Specid Trustee assumed responsibility for compiling the quarterly reportsin
August of 2000. Pis’ Ex.9 (transmittal letter). The Specid Trustee and the Principa Deputy Specid
Trugtee testified at great length during this contempt tria that each of the reports they compiled became
a“negotiated” process in which the Department (including atorneysin the Salicitor’s Office) would
temper the language drafted by the Office of Specia Trustee. See, e.q., Contempt 11 Tr. at 160-63;
782-83. Asaresult of this process, the Specia Trustee and Principal Specia Trustee testified that they
became increasingly worried about the accuracy of the representations made in the quarterly status
reports. See, e.q., Contempt Il Tr. at 2280-87. Of particular concern was their view that the
Department accentuated the positive agpects of TAAM S while minimizing (or Smply not mentioning at
al) the problems that the agency was experiencing with the land management system. See, eq.,
Contempt Il Tr. at 160-63; 2218-20.
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TAAMS is scheduled to be implemented (system of record) in the Rocky Mountain
region in mid-November, replacing the legacy system.

s’ Ex. 9a 18-19. The Department aso provided the Court with a chart detailing the milestones for
the TAAMS System Subproject and whether the scheduled completion dates were met. PIs” Ex. 9 a
21. Out of the twenty-two milestones identified, the Department reported that sixteen were completed,
and another two (complete system modification effort and deployment to BIA and triba sites) were
completed with respect to the title portion of TAAMS. PIs’ Ex. 9 a 21. Thus, this chart deceptively
indicated that the Department was making considerable progress towards finishing the TAAMS
project.

At the same time, however, it isimportant to note that the Department observed, for the first
time in aquarterly status report, that “[t]here are areas that remain a significant challenge and must be
overcome for the TAAMS initiative to be afull succesy,]” including data cleanup, business processes
and procedures, and user acceptance. PIs.” Ex. 9 at 19-20. Moreover, in the* Specia Trustee
Observations’ section of the report, the Department recognized that “[tjhe TAAMS project scheduleis
heavily influenced by two activities-data conversion and cleanup, and training and acceptance of the
system by the user community.”®® Pls’ Ex. 9 at 3.

Although it appears on the surface that the Department was more forthright in this report, a
close examination reved s that the Third Report was lill, like the initid two status reports, mideading.

Firg, the Department again failed to inform the Court that the title portion of TAAMS was only

%It isimportant to note that the Specia Trustee added this section to the quarterly reports
because he was not satisfied with the totdity of the representations made by the Department in the Firgt
and Second Reports. Contempt 11 Tr. at 1553.
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functiona with respect to current title. That is, the Department touted the “Land Title and Records
functiondity of TAAMS’ as being “completed and . . .fully loaded on the desktops in the Rocky
Mountain Region, Southern Plains Region and Alaska Region Land Title and Records Officeq,]”
knowing that it had absolutely no historical datato support it. Contempt |1 Tr. at 3121-22.1%° Second,
the Department actualy changed portions of the Specid Trustee' s observations section prior to filing
the Third Report with the Court. Specificaly, in adraft, the Specia Trustee wrote that:

[Slignificant management intervention will be required to ensure that dl BIA users

accept TAAMS. It is expected that the DOI decision on the deployment of TAAMS,

and the commencing of deployment beyond Billings will not occur by August 31, 2000

as planned.

s’ Ex. 2, Tab 9H. Thus, the Specid Trustee was going to tell the Court explicitly that the

19T he Court recognizes that Specia Trustee stated in the portion of his observations section
devoted to BIA Data Cleanup that “in the Rocky Mountain Regiona Office (Billings), the historica
records for land title and records are not complete and cannot immediately be placed into TAAMS
until the missing electronic records are researched and entered into the legacy database.” Pls’ Ex. 9 a
3. Thisrepresentation fails, however, to purge the mideading statements regarding the title part of
TAAMS detalled above for severd reasons. Firg, the representation itself does not indicate that the
title portion of TAAMS was incapable of supporting historical data a thistime. It only indicated that
some of the hitoricd information had not been put into TAAMS because of lingering issues concerning
BIA Data Cleanup. Second, there was no connection between this statement in the BIA Data Cleanup
section of the Specid Trustee' s observations and the section in the Third Report devoted to TAAMS.
That is, the fact that the Specid Trustee placed this comment in his observations section does not
absolve the Department of the mideading representations it made in the TAAMS section of the actud
report. Indeed, the Department itsaf did not point to this statement during the contempt trid. Rather,
the Court, after reviewing the quarterly status reports again in their entirety, recently found this particular
comment. Third, as the Court notes below in its findings regarding BIA Data Cleanup, this particular
observation was not even in the origina draft of the Third Report. Initialy, the Specid Trustee wrote,
in commenting on the blesk state of BIA Data Cleanup, that “more than 15 months after data cleanup
commenced in Billings, the datais still not completely converted, nor cleaned up enough sufficiently to
implement TAAMS in Billings” PIs’ Ex. 2, Tab 9H. This statement was ultimately replaced with the
one discussed above.
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Department was not going to meet the August 31, 2000 milestone. This language was subsequently
changed, however, in the verson filed with the Court. In the final draft, the Department told the Court
that:

[a]n 8 week re-deployment of the TAAMS redlty functiondity is underway in Billings. Itis

expected that the DOI decision on the deployment of the redty portion of TAAMS beyond

Billings will occur later inthefdl of thisyeer.
As’ Ex. 9a 3. Interior had completely sidestepped the completion date of August 31, 2000, and
ingtead Smply stated that it would decide sometime in the fall of 2000 whether to deploy the redlty
portion of TAAMS. Third, the Department of Interior reported that the realty portion of TAAMS
underwent “thorough and in-depth” reandysisin August of 2000, and thet the “[i]nitid results. . .[of]
the system test were positive, and the limited errors discovered during the system test have been fixed
and retested satisfactorily.” Pls’ Ex. 9 a 18. This representation was mideading because they
suggested that the redty portion was functioning well. 1t completely disregarded the fact, like the
comment in the Specid Trustee' s section, that the milestone set in the Revised HLIP was not going to
be met. That is, the Department knew that the redlty portion of TAAMS would not be ready to
“deploy” by the milestone date, yet it till only informed the Court that the results of the systems test
were “podgtive.”

C) Quarterly Status Report 4 (August 1, 2000-October 31, 2000)

The Department of Interior filed its Fourth Quarterly Status Report (“Fourth Report”) with the
Court on December 1, 2000. In the Fourth Report, the Department had no choice but to inform the
Court that it had not been able to meet the August 31, 2000 milestones for the redlty portion of

TAAMS. Notwithstanding the fact that it had failed to complete these milestones, Interior reassured

-118-



the Court that the modificationsit needed to make to the system work were minor, and that deployment
would take place in the early to middle part of 2001. PIs’ Ex. 10 at 31. Specificdly, with respect to
the two milestones scheduled to be completed during this period, Interior told the Court that:
Complete System Modification Effort—Redlty Functions and Interfaces. This milestone
was scheduled to be completed by August 31, 2000. This milestone was not met. . . .
Preliminary results from the transactiond verification andyss of the leasing modulein
the Rocky Mountain Regionad Office and subordinate agency officesindicate that the
vendor may need to make additional modificationsto TAAMS before it can be used as
the system of record in thisregion. The additional modifications are not mgor design
changes, however, they are integrd to the leasing process and must be completed prior
to its full-time use.
Redlty Functions and Interfaces Start. This milestone was scheduled to be completed
by August 31, 2000. This milestone was missed, asit is dependent upon the
completion of Milestone K2, Complete System Modification Effort—Redty Functions
and Interfaces, discussed above. Upon the completion of system testing, transactional
verification and analyss, TAAMS will be released for use as the system of record. Itis
expected that thiswill occur shortly after the completion of the ‘follow—up’ system and
user test scheduled to begin February 12, 2001. Deployment will occur 30-60 days
after the modifications are complete and the Department has notified Congress.
Ps’ Ex. 10 a 31. While providing this rough time estimate, the Department recognized that it needed
new dates for these two milestones. PIs” Ex. 10 at 33. In addition to these representations, the
Department dso told the Court that it had conducted a meeting in September of 2000 to review the
satus of the TAAMS project. PIs” Ex. 10 at 32. Interior indicated that it had decided, based on
“activities associated with the deployment of TAAMS, such as conversion, data cleanup, data anays's,
etc.,” that a*more focused deployment gpproach” would help ensure the ultimate success of the
project. PIs’ Ex. 10 a 32. Thus, Interior decided to develop a schedule for deployment based on
dividing the 12 BIA regionsinto three groups (A,B, and C). PIs’ Ex. 10 a 32. Findly, the
Department reported that during the September meeting it reviewed the ongoing eight-week leasing,
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accounts receivable, digtribution and interface test. Pls’ Ex. 10 a 32. Surprisngly, Interior Stated that
“[t]he test was very successful in that it presented a clear picture of what has been accomplished and
what tasks remain to be performed before TAAMS can be considered fully ready for use. A
Transactiond Veification Andyss (TVA) report developed by BIA fully outlines the remaining issues
indetall.” Pls’ Ex. 10 a 32. In his observations section, the Specid Trustee reiterated the bulk of
these statements. PIs” Ex. 10 at 5-6.

While the Department was more forthright in this report than the previous three, it il
accentuated the positive aspects of TAAMS and presented the Court with afavorable view of the land
management system despite the numerous problems with it. Thet is, even though the milestone
deadlines for the redlty portion of the system had been missed, the Department il told the Court that
only minor adjustments were necessary and the testing of the system was “successful” in that it showed
Interior what needed to be done. PIs” Ex. 10 a 32. Moreover, the Department again failed to
provide the Court with information regarding the title portion’s ability to support historical data, see
s’ Ex. 10 a 31-34, despite the fact that the issue was specificaly raised a the September meeting.
s’ Ex. 2, Tab 9J (writing, in reference to the September 2000 mesting, that “[a] definite divison
between ‘current’ and ‘history’ was noted. Only the ‘current’ portion was demonstrated. It was
mentioned that there were till someissues with the ‘current’ portion and some data clean up il
needed to be done. . . Higtory isnot in the system, i.e. a chain of title could not be accomplished from
the data currently present.”). In addition, the Department failed to inform the Court the present status
of the converson of data from IRM S into the redlty portion of TAAM S—namely that “they are going to

scrap the existing IRM S conversion programs and an Artesia person and aBIA person are going to

-120-



remap the data bases and start over on the IRMS data conversion.”*®* Pls’ Ex. 2, Tab 9J.

d) Quarterly Status Report 5 (November 1, 2000-January 1, 2001)

The Department of Interior submitted its Fifth Quarterly Status Report (Fifth Report) on March
1, 2001.1°2 |n the Report, the Department once again provided the Court with a positive assessment of
TAAMS. In particular, with respect to the title portion of the system, Interior wrote that:
Effective December 29, 2000, TAAMS was made the system of record for current title
for the Rocky Mountain, Southern Plains, Eastern Oklahoma and Alaska Regions.
These four title plants represent dl offices designated in Group A for deployment . . .
Thetitle history datais not complete. As necessary, fied staff will continue to
supplement historicd title information in TAAMS with data and information from legecy
systems and hard copy data.
Pls’ Ex. 11 a 27. Moreover, with respect to the redty portion of TAAMS, Interior reported that the
complete system modification effort would be completed by May 31, 2001. Pis’ Ex. 11 at 27. In
support of this date, the Department indicated that BIA finished its transactiond verification andyss of
the leasing module, and that a review was being conducted to determine “the remaining functions that
must be included for the redlty portion to be completely operationd.” Pls’ Ex. 11 at 27. Additionaly,
the Department indicated, with respect to the “Redty Functions and Interfaces Start” milestone, that

“[b]ased on the schedule discussed above, TAAM S title and redlty modules are scheduled to be fully

implemented by June 1, 2001 in the Rocky Mountain Region.” PIs’ Ex. 11 at 28.

101 n addition to the Department’ s failures regarding TAAMS, the agency aso did not disclose
to the Court that it had selected a method (Statistical sampling) for performing the historical accounting
project. Thiswas arather important omission.

192Thisisthe first quarterly status report filed during Gale Norton' s tenure as Secretary of
Interior. Contempt Il Tr. at 4279. The Court recognizes that Assistant Secretary McCaeb did not
take office until July of 2001.
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Like the previous reports, the Department of Interior continued to report progress on the
TAAMS system notwithstanding the fact that the origindly scheduled milestones had long since passed.
Thus, despite the fact thet Interior was incapable of even deploying (as opposed to implementing) the
redlty portion of the land management system at the pilot Ste a Billings, it nonetheless provided the
Court with a poditive assessment of the system’s status and indicated that it would be fully operationd
within amatter of months. These completion dates represented to the Court can only be described, in
light of the later filed quarterly status reports, see generdly PIs” Ex. 66, as being based on nothing more
than speculation and wishful thinking. That is, there does not appear to have been any support for these
arbitrarily set completion dates. See gengdly PIs’ Ex. 66. Worse yet, the Department deceptively
informed the Court in the Fifth Report that “[€]ffective December 29, 2000, TAAM S was made the
system of record for current title for the Rocky Mountain, Southern Plains, Eastern Oklahoma and
AlaskaRegions” Fs’ Ex. 11 a 27. A December 6, 2000 memorandum from Sharon Blackwell,
Deputy Commissioner of Indian Affairs, clearly indicated that TAAMS was only considered the system
of record for these locations in part. The memorandum provided that :

Effective December 29, 2000 [TAAMS] shdl be consdered the system of record for
al current activitiesin the Land Title and Records Offices in the[sg] [four regiong], with
the following consderations.
Alaska Region-All transactions in regiond areas for which data had been
loaded into TAAMS.

Eastern Oklahoma-All transactions for which data has been loaded into
TAAMS.

Rocky Mountain Regiorn n response to your letter of November 29, 2000,
[severd] actionswill be taken. . . We expect a quick resolution and we do not
believe it is necessary to dday this decision pending its completion.

Southern Plains Region-TAAMS as the system of record shdl be effective
December 26, 2000, at the conclusion of the Southern Plains Land Title and
Records Officeinitid review and pardld test of the system.
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s’ Ex. 2, Tab 10G. The qudification that it would be consdered the system of record for
transactions for which data had been loaded into TAAMS was criticaly important because, asthe
Court later learned, there was rdatively little datainput into TAAMS at that time in the Alaska and
Eastern Oklahomaregions. Therefore, the Department considered TAAM S to be the system of record
notwithstanding the fact that areatively smal amount of data had been put into the system. Later
quarterly status reports filed by the Department confirmed the limitations of the current title portion of
TAAMS at theseregions even to thisdate. See, e.q., PIs” Ex. 66 at 123-24. Thus, thefirst quarterly
status report submitted after Secretary Norton’s arrival a the Department contained just as much fase
and mideading information as the previous four reports filed under Secretary Babhitt.

€) Quarterly Status Report 6 (February 1. 2001-April 30, 2001)

The Department filed its Sixth Quarterly Status Report (“ Sixth Report”) on June 1, 20011 As
an initid matter, Interior noted that no milestone due dates fell within thisreporting period. PIs’ Ex. 12
at 25. The Department went on to report that it completed a system test on April 12, 2001, in which
“the functions tested gppeared to be sound and functions as defined for the test were met by the
gpplication.” Pls’ Ex. 12 at 26. Interior aso noted that it conducted a Test Readiness Review on
April 18, 2001, to identify and resolve any issues that could cause adelay in the test schedule. PIS’

Ex. 12 a& 26. Based in part on the results of that test, the Department decided to include a new

193A s noted above, Gale Norton was sworn in as Secretary of Interior in late January 2001.
Contempt Il Tr. a& 4279. Thus, thisisthe first quarterly status report that covered dates for which she
isentirely responsible. Secretary Norton did not get off to a good start, as the Department of Interior
submitted the Sixth Report notwithstanding the fact that the Specid Trustee failed to verify its accuracy
and completeness. Pis” Ex. 12 (May 31, 2001 letter from Specia Trustee to Cruden, DOJ); PIs.” EX.
5 Tab A ab.

-123-



milestone, “User Review,” that was completed on May 4, 2001. PIs’ Ex. 12 a 27. Asaresult of the
new milestone, Interior indicated thet it had extended the “ Redlty Functions’ milestone from May 31,
2001 until June 25, 2001. Pis’ Ex. 12 a 25. In the Sixth Report, the Department of Interior aso told
the Court that after the Executive Management Decision on June 25, 2001, “the deployment schedule
will be findized with mgor milestones identified for the following groups: Group A[;] Group B[;] and
Group C[.]” PIs’ Ex. 12 a 27-28. Interior further presented the Court with a tentative deployment
schedule for the title and redty portions of TAAMS for theseregions. PIs” Ex. 12 a 28. In
particular, the Department indicated that the tentative deployment schedule was “[blased on a
successful UAT of TAAMS and successtully running [the system in] pardld with the legacy systemd |
s’ Ex. 12 a 28. For purposes of thisopinion, it is sufficient to note that Group A (Rocky Mountain,
Southern Plains, Eastern Oklahoma, and Alaska) were set to be completed by December of 2001.
s’ Ex. 12 a 28. The Department recognized, however, that “[d]ata cleanup and training could have

amagjor impact on the deployment schedule for TAAMS.” PIs’ Ex. 12 at 28.1%

1%The Specid Trustee' s obsarvations were particularly circumspect in thisreport. Pls” Ex. 12

a 3-5. Specificdly, the Specid Trustee wrote that:
Asindicated in the last three Quarterly Reports, the Specid Trustee has expressed
heightened concern about the project management capabilities assgned to severd
maor HLIP subprojects. Those concerns center on such matters as alack of clear
srategy, adequate financid and staff planning, communications, and the appropriate
direction of contractors. . . .Given the complexity of severd projects, we may not know
the full depth of the problems in those projects until the management issues are resolved
satisfactorily. The Department has severa options under active consderation to
strengthen the management of those subprojects. . .The Specid Trustee continuesto
have concerns regarding the capatiility of the BIA project management to implement
TAAMS across dl twelve regions. As noted above, these concerns are being
addressed.

Pls’ Ex. 12 a 3-5.
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The second report filed during Secretary Norton' s tenure with the Department contained just as
much mideading (if not outright false) information as the previous quarterly status reports filed with this
Court. Trueto form, the Department of Interior again represented to the Court that it was moving ever
closer to being able to implement fully the title and redty portions of TAAMS. Thistime, however, the
Department stated that it had conducted specific tests that indicated that it was dmost ready to deploy
TAAMS o the Group A Regions. The Court finds this report particularly mideading (and troubling) in
light of the Department’ s Eighth Report and the current status of TAAMS. See infralVB(1)(g)(3).
Based on these later filed reports (and the EDS report, see, PIs’ Ex. 60), it isinconceivable that the
Department would make these statements to the Court. | smply do not understand how Secretary
Norton could have filed this report (or the Seventh Report) with the Court. Indeed, the Specid Trustee
himsdf noted in his observations section that he believed that the “TAAMS leasing portion till required
cong derable programming to provide conformity with sound trust principles and practice, and to meet
BIA usarsneeds” PIs’ Ex. 12 & 4. In short, the Sixth Report was little more than an extension of the
prior five reports to the extent that the Department indicated that it was getting closer to being able to
deploy TAAMS, while it had little to no substantive evidence to support those representations.
Seeinfral VB(1)(g)(3). Seedso Pls’ Ex. 60 at 123-24 (noting that, “[i]n the past, milestones were
arbitrarily set for TAAMS and were unredistic.”).

f) Quarterly Status Report 7 (May 1, 2001-July 31, 2001)

The Department of Interior submitted its Seventh Quarterly Status Report (* Seventh Report”)
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on October 3, 2001.1% Before considering the Seventh Report proper, the Court will briefly address
the process that led up to thefiling of the report. The Seventh Report was originally due on September
1, 2001. On August 27, 2001, however, William Myers, the Solicitor for Interior, informed Secretary
Norton that he wanted to discuss the Specia Trustee' s observations section of the report, in which
Thomas Slonaker wrote that he “was not satisfied with the completeness or the qudity of the
information provided in this quarterly report.” Pls’ Ex. 36. Solicitor Myersinformed Secretary
Norton that the draft report had to be findized by August 31, 2001, and that he wanted to meet with
her on August 28, 2001 to discuss the matter. PIs’ Ex. 36. On August 29, 2001, Secretary Norton
wrote the Specia Trustee a memorandum in which she stated, referring to the above quoted portion of
the Specid Trustee' s draft observations section, that “[s]ince | have not heard from you on this subject
prior to my review of the draft, and since your office compiled the report, | assume that your concerns
were of insufficient severity or immediacy for you to recommend adday in filing thereport.” Pls EX. 4,
Tab 1. The Court finds Secretary Norton’s memorandum to the Specia Trustee very peculiar in light
of the Specia Trustee' s earlier observations, see, e.g. As’ Ex. 12 & 3, in which heindicated his
growing concern about the accuracy of the quarterly status reports, as well as the Court Monitor
Reports, which discussed some of the Specid Trustee's concerns. See, e.q., PIS Ex. 2 at 104-05. On
August 31, 2001, the Specia Trustee indicated to the Solicitor’ s Office that he would not verify the
quarterly report. Defs.” Ex. P, Tab 36. Consequently, Interior filed amotion for an extenson of time

because the Specia Trustee was “not satisfied with the completeness or the qudity of the information

105A ssgtant Secretary McCaleb took office prior to the filing of this report.
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provided inthe’ report. PIs’ Ex. 4, Tab 4 a 1. The Department requested a thirty day extenson so
that it could verify the accuracy of the representations made inthereport. PIs” Ex. 4, Tab4a 1. The
verification process that followed can only be described as adebacle. See generdly PIs” Ex. 4, 5. It
isworth noting that the Specid Trustee never verified the Seventh Report, and the Department was
only ableto get it verified after making severa changes.

Turning now to the Seventh Report, Interior reported as an initid matter that it had recently
entered into a contract with Electronic Data Systems (*EDS’) to provide an independent assessment of
the TAAMS project. PIs’ Ex. 13 a 29. The Department then stated that, athough the Integrated
User Acceptance Test (IUAT) conducted at the Rocky Mountain Region “showed that significant
progress continues and the IUAT methodology proved effective, this test confirmed [that] the software
was not ready for deployment.” Pls’ Ex. 13 a 29. The Department went on to provide the Court with
asummary of the test results, which confirmed that the system was indeed not ready for deployment.
s’ Ex. 13 a 29. Thus, Interior had no choice but to concede that the “ Redty Functions and
Interfaces’ milestone of May 31, 2001, was not met. PIs’ Ex. 13 at 31.1% Asaresult, the
Department informed the Court that it was in the process of developing new milestone dates. PIs” Ex.
13 at 34. With respect to the title portion of TAAMS, the Department reported that the “[t]itle module
isoperaiond only in Group A . . . Regions, and the exact status of each of the four regiona offices will

be provided in the next quarterly report.” Pis’ Ex. 13 at 33.

1981t js worth pointing out that, despite recognizing that it was unable to deploy the system as
planned, the Department nonetheless told the Court that severa “mgor activities for the TAAMS
Completion Schedule’ were completed during this reporting period. Pls” Ex. 13 a 30.
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The Seventh Report, like the previous six, failed to portray accurately the status of TAAMS.
Specificdly, Interior presented a pogitive picture of TAAMS despite the fact that the agency was not
ready to deploy or implement the land management system as scheduled, and, after the Integrated User
Acceptance Test, clearly was not going to be able to deploy or implement it anytime soon.
Importantly, the Department made no mention of the “Data Analyss™ section of the IUAT report,
which explicitly noted that “[f]ailures were spread across dl gpplications and disciplines, and none of
the applications appear mature enough for implementation.” As’ Ex. 2, Tab1lC a 2. Thus, while
conceding that the milestone had been missed and that the system was not ready for deployment,
Interior did not provide the Court with anything close to what can be construed as a complete picture
of the system’s datus. Indeed, the Specid Trustee himsdf indicated in his observations section that he
was “not satisfied with the completeness or the qudlity of the information provided in this quarterly
report.” PIs’ Ex. 13 a 6. Even before the Seventh Report was filed with the Court, the Specia
Trustee advised the Secretary that he did not believe the Department (and the project managers) had
aufficient evidence to corroborate the representations made in the report. PIs’ Ex. 4, Tab 3. Asthe
Specid Trugtee testified during this contempt trid:

| had lost confidence by that time in the reporting of
the completeness of some of the subprojects, partly because |
believed, as| mentioned afew minutes ago, that they perhaps
were not properly concelved, and there might even be areas of
the subproject that were not being properly monitored by the
subproject manager who had never even dreamed that a
particular aspect of the subproject really had to be part of
his plan.

Contempt |1 Tr. at 2224-25. Moreover, even after telling the Court that the current title portion of
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TAAMS was the system of record for the Group A Regions and that it was operationd, the
Department failed to provide the Court with the actud status at the Group A Regions. PIs’ Ex. 13 a
33. Ingtead, the agency smply stated that it would provide that information to the Court in the next
quarterly status report. Pls’ Ex. 13 a 33. The problem with this representation is that the Department
did know & the time it filed the report with the Court, & least in part, the status of TAAMS at these
locations, and the status was not as positive as Interior had led the Court to believe in the Fifth Report.
s’ Ex. 3a 22-25 (this was filed with the Court on September 17, 2001, well before Interior
submitted the Seventh Report). In sum, the Seventh Report was no closer to providing the Court with
acomplete and accurate assessment of TAAMS than the previous six reports. Indeed, Secretary
Norton hersdlf testified during the contempt trid that “it was an insufficient picturé’” and “it's not a

particularly good document.” Contempt Il Tr. at 4381.

3. uarterly Status Report 8 (August 1, 2001-December 31, 2001) & The Status of
TAAMS & the Time of the Contemypt Trid

The Department of Interior filed its Eighth Quarterly Status Report (* Eighth Report™) on
January 16, 2002.2% In the Eighth Report, before addressing the status of specific trust reform efforts,
Secretary Norton made three important concessions that are worth mentioning. First, Secretary

Norton recognized that the previous seven reports did not provide the Court with a sufficiently detailed

1970On November 26, 2001, the Department requested that the Court accept the reports
generated by EDSin lieu of atraditiond quarterly status report. The Court denied the defendants
request on December 17, 2001, but provided the Department an additiona 30 days to submit the
Eighth Report pursuant to the December 21, 1999 order.
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or objective assessment of trust reform.’® Pls’ Ex. 66 at 6. Specificaly, Secretary Norton wrotein
her observations section that:

[alsindicated in the introduction, the style, methodology and content of this report differ
from previous reports. We are introducing a new formet that is designed to be more
readable, and the information is based upon a methodology to document more
objectively both accomplishments and lack of progress. The previous format focused
on the steps we have taken and the completion of milestones. In retrospect, this format
exacerbated the ordinary human inclination to report accomplishments and to ignore
obstacles, difficulties and problems that were not directly related to the milestones.
With this report, we have demanded that managers report both progress and problems.

Our report aso includes the key recommendations of outside management consultants
who have criticized the current gpproach to some trust reform goas. The overarching
god isto provide the Court with amore comprehensive and candid reflection of trust
reform.

Pls’ Ex. 66 a 6. Second, Secretary Norton acknowledged that the Department now considers the
HLIP, the plan by which trust management reform progress was measured and reported to the Court in
the past, to be obsolete. PIs” Ex. 66 a 7. In particular, she wrote that “HLIP milestones have become

increasingly disconnected from the overal objectives of trust reform[,]” and, “[m]ore fundamentdly, the

1%\\hile Secretary Norton's admission in this respect is astep in the right direction, there are
nevertheless three sgnificant problemswith it. Firg, it became gpparent during the contempt trid that
the Department knew before even the Seventh Report had been submitted that by limiting the
information to the HLIP, Interior would be providing the Court with an inaccurate assessment of the
TAAMS subproject. Contempt I Tr. at 4381-82. Thus, there is no excuse for the Department not
changing the manner in which it organized the reports at an earlier date. Second, the Department itself
initidly tried amply to file the EDS report as the Eighth Report. See Defs.” Moat. to Permit Filing
Modified Form of Trust Reform Status Report. The Department only made these concessions after the
Court denied Interior’ smotion. Order of December 17, 2001. Third, these admissions came only
after the Court initiated contempt proceedings againgt Secretary Norton and Assistant Secretary
McCaeb. The Court findsthat it is highly unlikely that the Department would have made these
concessons or created a new format for the quarterly reports if the Court had not ordered the
Secretary and Assistant Secretary to show cause why they should not be held in civil contempt for filing
fase and mideading quarterly status reports.
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HLIP does not reflect an adequately coordinated and comprehensive view of the trust reform process.”
s’ Ex. 66 a 7 (writing further that “[m]any of itsidentified activities have been designated as being
completed; however, little materid progressisevident.”). Third, Secretary Norton noted that the
Eighth Report “ marks the beginning of the trangtion from a narrow, non-integrated, task oriented set of
activitiesrelated to trust reform, to an integrated, goa focused gpproach to managing and accounting
for trust assets” PIs’ Ex. 66 a 8. Specificdly, she informed the Court that:
The senior management team will coordinate a new management strategic plan to
replace the HLIP. Thiswill incorporate a broad variety of perspectives, including those
offered by tribes, individud Indians, outside consultants, and other agencies. Thisplan
will incorporate ways to overcome challenges and obstacles identified in this report by
the subproject managers, EDS, Inc., the Specid Trustee and the Director of Indian
Trust Trangtion. Our objectives are (1) to plan and conduct avalid, cost-effective and
timely accounting of the 1M trust in amanner that satisfies the Department’ s fiduciary
duty to account to 1M beneficiaries, (2) to develop a beneficig[l] approach to trust
management and service delivery, (3) to record and maintain comprehensve, up-to-
date and accurate land and natural resource ownership records, and (4) to develop a
workforce plan and associated activities to attract and maintain a qudified, effective
workforce.
Pls’ Ex. 66 a 8.
Ross Swimmer, the Director of the Office of Indian Trust Trangtion (OITT), aso provided the
Court with a detailed observations section in the Eighth Report. PIs.” Ex. 66 at 15. Secretary Norton
created OITT in November of 2001 to establish atemporary office within the Office of the Secretary
that would be respongible for planning and implementing the trangtion of the Department’ s Indian trust
functions, which were (and are) currently dispersed throughout the Department. PIs’ Ex. 66 at 15. As
part of his effort to assst the Department in compiling the Eighth Report (and to ensure that the report

was both complete and accurate), Swimmer participated in interviews with al subproject managers
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regarding their individua reports. PIs” Ex. 66 a 15. Swimmer reported to the Court that during the
course of these interviews it became readily gpparent that there had not been sufficient documentation

to support representations made in the prior quarterly reports. Specifically, he sated that:

During the interview process, questions were asked such as: Y ou state you did this task
or training or report, etc., where is the documentation? Often the response was smilar
to: | redly believe it was done, but | will have to do more checking to confirm. In other
words, subproject managers were willing to state certain progress was made but when
chalenged could not dways defend their pogition. In other ingtances, | would hear that
subproject managers had completed a task, but when asked what happened with their
work to insure that the beneficiary received higher income, the answer often was: That
isnotmy area. . ..

It isvery darming to read and hear reports of progress being made and, in some
ingtances, projects completed without having this work fit into an overdl context of trust
managemen.

Pls’ Ex. 66 at 15-16.

EDS, the independent contractor that had been hired by the Department in June of 2001 to
evauate the status of TAAMS, submitted an interim report on November 12, 2001. Initsinterim
report, which was summarized in the Department’ s Eighth Report, EDS observed that:

progress has been made in implementing the current Title gpplication with the name &
addressmodule. The current title gpplication isbeing used in four regions. Title history
is dependent upon BIA Data Cleanup tasks and is not yet available in production. The
business functionsin the Redlty area are much more complex than Title. During
development, critical requirements for defining the Redlty application were not
gppropriately captured, partidly due to its accelerated development schedule. This
resulted in extensive re-coding, so that the COTS product is at this point a custom
design. Theorigind COTS product was focused on the leasing and did not have atitle
component that reflected BIA land management practices. In addition to being time
consuming and expendve, the extensve sat of changes exposesthe sysemto an
increased risk of operating problems when placed in production.

Pls’ Ex. 66 a 124. In addition to this generd description, EDS flagged severa issuesfor Interior that

needed to be addressed, including the fact that different business models and processes throughout the
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regions and fidd offices make TAAMS development complex and costly, the TAAMS requirements
determination and gathering process is inadequate, and testing teams do not have detailed requirements
to test againgt, making it difficult to measure success. PIs’ Ex. 66 a 125. Asthe Principa Deputy
Specid Trugtee testified at trid:

EDS assessment was that the project needed a thorough

replanning; that probably before we were ready to embark on a

reinvestigation, areinvestment in TAAMS, it would be upwards

of ayear'stime. Intheinterim we need to do things like

requirements anadys's, planning, outreach, et cetera, and then

in something short of two years time that they would present,

as| recdl, options for what to do with TAAMS, either to

abandon it, to re-do it, to look at other off-the-shelf

options, so forth.,
Contempt Il Tr. at 146. Based on itsfindings, EDS recommended that the Department should appoint
asingleindividua accountable for TAAMS and BIA Data Cleanup, accelerate’® TAAMStitle and
defer redty and accounting functiondity, and improve stakeholder involvement in TAAMS and BIA
Data Cleanup. PIs’ Ex. 66 at 125.

The Department of Interior radicaly changed its assessment of TAAMS, in part based on the

observations and recommendations of EDS, in the Eighth Report. Interior informed the Court that, in
accordance with EDS' recommendations, the agency “is deferring redty and accounting functiondity

until the business processes are documented and defined.” PIs’ Ex. 66 at 121. Moreover, the

Department indicated that severd sgnificant steps remain and that there are numerous additiond issues

19EDS subsequently defined “accelerate” to mean “focusing existing resources on the data
cleanup activities required to support the nation-wide deployment of core title functiondity.” PIs’ Ex.
98, Tab 6.
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and concerns that must be addressed. PIs” Ex. 66 at 122-23. Thus, Interior findly—after over two
years-recognized that there were sgnificant impediments to implementing (or even deploying) the redty
portion of TAAMS. That is, without resolving these underlying issues the land management system
described in greet detail to the Court in the summer of 1999 would remain no more aredity than the
Department’ s non-existent historical accounting project.!°

Thereis no question that, based on the representations made by the Department in the Eighth
Report aswell asthe substantia testimony during this contempt trid, TAAMS will not perform the
functions described to the Court during the summer of 1999 for severd years, if ever. See, eq.,
Contempt Il Tr. a 1124 (Principal Deputy Specia Trustee agreeing that “TAAMS. . . presently c[an]
not support the Court-directed trust reform effort and will not be capable of supporting for years, if
ever[.]”); 2210 (Specid Trustee, agreeing that TAAMS cannot now and may not ever be
implemented); 3456 (Nesd, testifying that “there were three findings. lack of executive leadership,
which | would completely concur with; they told me that title was salvagegble, which | would probably
agree with because | thought it was a pretty good piece of software; and they told me that leasing
needed to be scrapped, which, based on the last time | sasw TAAMS in March, | would agree with
that.”). The problems associated with interfacing TAAMS with TFAS, which are criticaly important to

the successful implementation and functioning of the land management system, gtill have not been

19T he Department also mentioned in the Eighth Report the status of the Land Title and Records
Offices. PIs’ Ex. 66 at 123-24. Asdiscussed above, the Department confirmed that the current title
portion of TAAMS was being used with limitations, and LRIS, courthouses, and/or manual processes
are dill being used at the Group A locations. PIs’ EX. 66 a 123-24. For an dmost amusing illugtration
of how little progress has been made in implementing the title portion of TAAMS, see Contempt |1 Tr.
at 3120-22.
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resolved. Contempt Il Tr. a 1255-57; 1296-98. Indeed, TFAS itsdlf continuesto rely on unverifiable
data. Contempt Il Tr. at 1227-28, 1427-29. Moreover, not only has the Department failed to
implement (or deploy) the Accounting module of TAAMS, which tracks the billing and accounts
receivable of the trust, it has made little to no progress since the Phase | trid in doing so. Contempt 1
Tr. at 1221-25. Asthe Principa Deputy Specia Trustee testified during this contempt trid:

Q. Now, gr, was the accounts receivables system deferred,
then?

A. Inasense that would be correct because the accounts
recelvable piece is going to bein the redty sde of TAAMS,
the portion that they have not been able to successfully test.

Q. Istheaccounts receivable system implemented today?
A. No.

Q. What isthe consequence of not having an accounts
recelvable system, Mr. Thompson?

A. Wadl, aswe discussed yesterday or the day before,
absent an accounts receivable system, you have no way to
project, for want of a better term, the due ends off of

leases. An accounts receivable gives you an extra check and
balance that once alease is established, there is a pattern

for payment and you can use that information, then, asa
cross-check againgt whether you're recelving your payments on
time and fully for each lease itsdlf there.

Q. Soif, infact, accounts receivableis -- the
deployment of an accounts receivable system is deferred, there
would be no need to have dl the leases recorded, would there?

A. 1 guess| would argue, you need to have your lease
universe captured somewhere. In order to manage that lease
universe and the production of income from it, it's necessary
to have an accounts receivable system as well as a collection
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system to complement the work that's done in the trust fund
accounting system.

Q. Isit correct that yesterday, you testified that you
felt among the current leases, at least 50 percent of those
leases are -- short-term leases are not recorded?

A. My information isthat more than 50 percent of the
leases managed in BIA are not presently recorded in an
automated system.

Q. Andit'saso your tesimony there is no accounts
receivable system today, correct?

A. Thereis some accounts receivable systems on the trust
fund Sde. There may be some independent, but thereisnot a
nationd or uniform accounts recelvable system in existence.
Q. Soisitfairto say as of today, you do not know
whether you are receiving for the individud Indian trugt all

the monies that are being paid for the use of the Indian trust
lands?

A. | could say that it makesit much more difficult to
ascertain whether you're recaiving dl of those funds or not.

It means that there is not an independent or an automated way
to assure yoursdf that, in fact, that's going on.

Q. Arethere manud auditsto confirm it on an annud
bas's, Mr. Thompson?

A. Not uniformly.

THE COURT: Thereisnothing different about thet,
then, than from the trid in '99, isthere?

THE WITNESS: No, Your Honor, thereis not.
Contempt Il Tr. at 1221-25. Itisequaly clear that the legacy systems do not enable the Department to

discharge properly itsfiduciary responghilities. See, e.q., Contempt |1 Tr. at 1623-25; Phase| trid Tr.
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at 148-53, 412-21, 441-42, and 1153-54. Thus, while the Department has already spent 33 million
dollarson TAAMS, see Contempt |1 Tr. at 650-51, for al practical purposesthe project isin a state of
disrepair. PIs’ Ex. 66 at 121.

2. BIA Data Cleanup

a) Background information on BIA Data Cleanup

Because there are many sources of errorsin electronic data, Interior recognized the need for a
subproject--in both the Origina and Revised HLIP--devoted to data cleanup. The Department, in
describing this problem, observed that:

[t]he data maintained eectronically in support of land title and resource management
requires cleanup and reconciliation across systems. Incorrect or inconsstent datais the
result of, among other things, @ multiple manud entries of the same information into the
automated system, b) the tendency to use the same information inconsistently or
unsystematicdly across automated systems and functions, and ¢) the use of different
automated systems for the land resource management function.
Pls’ Ex.6at 21. SeedsoPls’ Ex. 7 a& 7 (noting that “ datathat is stored in the legacy systems can be
incongstent, inaccurate, or incomplete.”). The ultimate goa of the data cleanup subproject “isto ensure
correct and updated data such that Indian trust records are accurate, meet management and operationa
gtandards, and establish permanent data integrity at al BIA levels” Pls’ Ex. 6a 24. Seedso PIs’
Ex. 6 a 5 (noting that “[t]he Data Cleanup subprojects within OST and BIA are amed a ensuring that
data housed in exigting or new systems are accurate and complete, and aimed at eiminating transaction
processing backlogs to ensure records are up-to-date—particularly land ownership information and

records.”).

The BIA Data Cleanup effort focuses primarily on preparing data for conversion from the
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exiding legacy sysems (LRIS and IRMS) to TAAMS and then bringing that data up to a sufficient level
of reiability and quality. Contempt Il Tr. at 3759. Thefirg step in this processis “ pre-deployment”
cleanup, which brings the datato a qudity level that can support the initid TAAMS deployment. PIs’
Ex. 6 a 30. Interior explained this processin the revised HLIP:
Based on the results of the analysis task and the developed Data Cleanup Strategy,
datalrecords needing cleanup prior to deployment of TAAMS will be addressed during
thistask a each geographic location. Thisincludes necessary Data Cleanup to support
the TAAMS Rilot and deployment, as well as al subsequent locations.
Pre-deployment Data Cleanup focuses on ensuring that ‘key’ data fields such astract
number and owner 1D are unique and correct, incons stencies between the legacy
systems are researched and amended as necessary.  Eliminating these errors ensures
that TAAMS data conversion can be processed effectively.
s’ Ex. 6 a 30. Even after TAAMS isdeployed in a particular region, the Department recognized
that additional cleanup activities, known as * post-deployment” cleanup, would be required. PIs’ Ex. 6
a 30. Interior dso explained what this entailsin the revised HLIP:
Examples of post-deployment Data Cleanup include reviewing standard BIA reports,
such asthe Title Status Report, from the legacy system against TAAMS reports,
addressing inconsistencies, researching and making corrections to data errors and
entering document processing backlogs, such as completed probates.
Pls’ Ex. 6 a 33. The Department selected DataCom Sciences, Inc. (“DataCom™) as the contractor
for this subproject in January of 1999. Pis’ Ex. 3, Tab 1D. Inthe Origina HLIP, the Department
indicated that it planned on completing the pre-deployment data cleanup by May 31, 1999, and the
post-deployment data cleanup by June 30, 2000. Pls” Ex.6at 7.

The Department of Interior has acknowledged the importance of data cleanup for severa

years. See ed., PIs’ Ex. 3, Tab 1A; Phase |l trid Tr. at 3110-11, 3121-22. Specificaly, Interior
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recognized during the summer of 1999 that the BIA Data Cleanup subproject was vitdly important to
the TAAMS initiative because without complete and accurate electronic data, it would not matter how
well the new land management system functioned. Phasel trid Tr. a 3121-22 (“I don't think thereis
any doubt, even on the plaintiffs dde, that this data deanup and the ingalation of the new sysem s
critica to have even the basics of atrust management system.”); PIs’ Ex. 3, Tab 1C (“ The cleanup of
trust data is the foundation upon which the new sysem will belaid. Without timely and accurate
information, TAAMS cannot achieve the improvementsin trust management that are expected.”).

Thus, the Department understood, even before the Phase | trid ended, the interrelationship between the
TAAMS subproject and the BIA Data Cleanup subproject. Phasel trial Tr. at 3110-11.

b) The Firgt Quarterly Status Report and The Revised HLIP

In the First Report (which, as noted above, included the Revised HLIP), the Department of
Interior informed the Court that it was not going to be able to meet the schedule presented in the
Origind HLIPM! Ps’ Ex. 7 & 7. Spexificaly, Interior reported to the Court that it had encountered
(and continued to face) problems in performing the data cleanup subproject, aswel asin measuring the
overall progress that it had made towards completing the subproject. The agency wrote that:

One of the difficult aspects of the BIA Data Cleanup task isthat the data needed to
properly plan the effort from beginning to end, including precise milestones, are
essentidly unavallable. When the Data Cleanup process began in January 1999, the
extent to which this factor would impact planning had not yet been determined. While
the BIA has learned a great ded about the character of its data, it is difficult to quantify
the extent of the data problem in any comprehensive manner. We have found that: 1)
each BIA and tribd site's Data Cleanup issues are very different; 2) the nature of

MAsindicated above, the Court will consider the Revised HLIP as part of the First Quarterly
Status Report for purposes of this opinion.
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processng backlogs is difficult to assess; 3) thelack of uniform nation-wide legacy
systems miakes gathering information difficult; 4) data definitions differ from region to
region and, in some cases, agency to agency within the same region; and 5) the BIA’s
business process has permitted regiond variation in its data rules to the extent that key
information such as the format of Indian owner identification numbers differs
considerably from one region to another.

Pls’ Ex. 6 at 22; id. a 24 (“it isdifficult to estimate atotal cost and duration for the entire cleanup effort

a thistime”). Nonetheless, Interior informed the Court that it anticipated completing the post-

deployment cleanup by sometimein 2003. Pls’ Ex. 7 a 7.

Asareallt of these difficulties ass wdl asitsinitid efforts, Interior told the Court that it was
going to take a decentralized approach to performing data cleanup. The Department explained in the
HLIP that:

Some BIA sites present such great Data Cleanup chalenges that it could be years
before the data is sufficiently ready for system deployment using our initid standard. As
aresult, it was determined that a separate strategy would be determined for each Data

Cleanup Site, concentrating on ensuring that the most basic requirements of data
integrity were met, such as dimination of duplicate records in the legacy systems.

Pls’ Ex. 6 a 23. Each region, and offices within the regions, had been operating independently and
had developed their own processes for land title and resource management functions, including different
uses of automated systems. PIs’ Ex. 6 at 20. See dso Contempt Il Tr. at 3434. Each region thus had
its own data problemsto fix in order for it to work in TAAMS. As Dominic Ness testified during this
contempt trid:

...the local office sets a priority with the data cleanup contractor.

It was origindly and initidly determined that in terms of the BIA, only

the loca offices would have the best knowledge on what their data

cleanup issues are. There is absolutely no way somebody

gtting in Washington isgoing to be able to tdl alocd
office what their data cleanup priorities are.
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Contempt Il Tr. at 3432.

Even though Interior chose to take a decentralized approach to BIA Data Cleanup, the agency

identified in generd terms what the subproject would entall at each ste. In particular, the Department

reported in the HLIP that:

The BIA Data Cleanup subproject will:

Identify missing documents/data and enter the pertinent datain to the
appropriate systems;

Insure that data in existing legacy systems are congstent prior to migration to
the new system;

perform manua research and data entry at Sites,

Verify/reconcile current and historical data; Prepare data for conversion to new
TAAMSwhich includes LRIS capabilities,

Edtablish effective data adminigtration policies and procedures, . . .

Provide clean land records and title data in time for the initid implementation of
the TAAMS system pilot and full deployment to BIA regiond.]

s’ Ex. 6a 25. Thus, while Interior did not have a uniform approach to fulfilling these requirements,

the end god for data cleanup at each location was to have accurate and complete datain TAAMS,

Contempt I1 Tr. at 3432 (“It'sto ensure that accurate and complete dataisin TAAMS.”).

In the First Report, the Department aso recognized-as it had during the summer of 1999-the

importance of BIA Data Cleanup as wdll as its relationship to the other subprojects (especialy

TAAMYS). PIs’ Ex. 6 at 25-26. Specificdly, in terms of the data cleanup itsdf, Interior observed that

“[v]erification and vaideation of datais essentid to providing accurate and rdligble information to

account holders.” IS’ Ex. 6 a 24. Thus, the Department understood that this subproject had to be

completed in order for the Department to discharge its fiduciary obligations properly. PIs’ Ex. 6 a 25

26. That is, the information contained in the Department’ s computer systems-whether it be LRIS,
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IRMS or TAAMS-must be both accurate and complete. Moreover, with respect to the
interrelationship between the BIA Data Cleanup subproject and the TAAMSS subproject, Interior wrote
that “[t]he BIA Data Cleanup effort has a direct impact and bearing on the TAAMS deployment. The
TAAMS potentid for cost savings and operationa efficiencies will be negated if the underlying data
qudity ispoor.” PIs’ Ex. 6 a 26. Thus, Interior knew that its efforts to deploy TAAMSwould be
limited based on the progress (or lack thereof) in completing the BIA Data Cleanup subproject.
Notwithstanding the fact that Interior had failed to establish meaningful metrics to describe the
overdl progress of the BIA Data Cleanup subproject and that it had to postpone its anticipated
completion date by three years, the agency reported several accomplishments to the Court in the First
Report. PIs’ Ex. 7 a 7. Specificaly, the Department stated that:
. Pre-migration clean-up was completed in August 1999 at dl locations within
the Rocky Mountain Region where TAAMS is being pilot-tested. More than
2,000 records were analyzed, researched and corrected prior to conversion.
. A detailed Data Management Plan in support of TAAMS was completed in
August 1999. ...
. Datafor 18,000 tractsin the Alaska Region, where no legacy sysems exig,
was entered into the new TAAMS database by the contractor. . . .
. A Configuration Management Plan was prepared in August and revised in
October 1999 to guide development and deployment of software modifications
in order to ensure the continuing integrity of the data.
Pls’ Ex. 7 a 7-8. The Department did not, however, explain to the Court how much closer these
accomplishments actudly got the agency to completing this particular subproject. The Department dso
did not tell the Court how much closer it was to completing the subproject & the particular regiona

offices.

C) Quarterly Status Reports 2-7 (February 1, 2000-July 31, 2001)
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Before turning to each of these quarterly status reports individudly, it isimportant to note that
Ross Ridgeway, of DataCom, explained at this contempt trid how the cleanup process was actudly
carried out during thistime period. Hetestified that a the loca offices where DataCom conducted
cleanup activities, BIA would first generate anomaly reports, which are basicdly alist of records that
might have a certain type of error. Contempt Il Tr. at 3733-34, 3772-73, 3795. DataCom, in turn,
would prepare atask plan for addressing the anomay. Contempt Il Tr. at 3734, 3773-74. DataCom
personnel would address each instance of the anomaly, conducting research using hard copy, legacy
system data and reports, and other data. Contempt 11 Tr. at 3735. DataCom would then make a
recommendation to BIA regarding whether and how to correct the particular instance of the anomaly.
If BIA concurred with the recommendation, DataCom would make the change. Contempt I Tr. a
3735-36. DataCom kept track of its progress on atask by task basis. Contempt Il Tr. at 3804,
3813, 3815.

1. Quarterly Status Report 2 (February 1, 2000-April 30, 2000)

In the Second Report, the Department of Interior summarized the progress that DataCom had
made in performing specific tasks in severa regiond offices. PIs’ Ex. 8 a 6-7. For example, Interior
noted that in the Rocky Mountain Region (Billings), “to date more than 2,000 LRIS cases, involving
over 16,000 tracts, have been researched by DataCom employees. Totasfor IRMS include just over
2,500 cases completed encompassing more than 2,300 tracts.” PIs” Ex. 8 & 6. Moreover, with
respect to the Alaska Region, the Department wrote that “[d]uring the month of March, the contractor
continued to examine, review and encode tractsinto TAAMS.” Pls’ Ex. 8 a 6. The Department

informed the Court that in the Alaska Region it had decided to focus on one particular area a atime,
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garting with Cook Inlet. PIs’ Ex.8 a 6. Interior did not, however, provide the Court with any
indication or explanation as to how much progress had been made towards completing the BIA Data
Cleanup subproject asawhole, or even at theindividua regiond offices. That is, while Interior
provided the Court with a summary of what tasks had been completed (or at least initiated) during this
time period, it falled to indicate, even at the regiond level, how much work remained or how those
tasksfit into an overal plan to complete the subproject.

2. Quarterly Status Report 3 (May 1, 2000-June 31, 2000)

The Department of Interior again reported on the progress that DataCom had made during this
timeperiod. Ps’ Ex. 9 a 7-10. In summarizing the milestone due this quarter (“Perform Pre-
Deployment Data Cleanup in Current Systems”), the agency indicated that “[t]he BIA’ s data cleanup
contractor has an active data cleanup program effort occurring[,]” and “[d]ata cleanup continued at ten
BIA regiond offices and ten agencies for the month of July.” Pls’ Ex. 9at 7. Thus, Interior reported
that this milestone, which was to be initiated by June 30, 2000, was met. PIs’ Ex.9a 7. The
Department aso provided the Court with an overview of the cleanup process at the different regiona
offices. Pls’ Ex. 9a 7. Inthisoverview section, Interior reported, asit had in the Second Report, on
the progress that DataCom had made in performing specific tasks. PIs’ Ex. 9 a 8. For example, the
Department stated that, in the Alaska Region, “Cook Inlet was 84% complete with atotal of 592
alotment documents entered, Koniag was 69% complete, with 403 alotment documents entered, and
Chugach was 13% complete with 44 dlotment documents entered into TAAMS.” s’ Ex.9a 8. In
addition, with respect to the Great Plains Region, Interior reported that “[t]hrough July, data cleanup

personnel have completed the research process for 9,217 cases (89%)[,] . . . completed 5,638 cases
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(52%) for the Multiple Owner ID Task (Aberdeen and Minnegpalis)[,]” and have “completed 1,342
(10%) of 13,000 cases by the end of July for the Document Processing task.” PlIs’ Ex.9at 8. Like
the prior two status reports, the Department failed to put these endeavors in context for the Court even
a each regiond office. Based on the satistics provided by the Department, it gppeared that much
progress was being made.

Moreover, as noted above, the Specid Trustee took over responsbility for compiling the status
reports during this time period and began including his own observations section in the reports. Inthe
Third Report, the Specid Trustee wrote that “[i]ndications are that the BIA Data Cleanup effort
continues to present serious chalenges and may delay implementation of TAAMS a some locations. . .
The Specid Trustee will work with the BIA subproject manager to obtain meaningful metrics on the
progress of the BIA data cleanup effort.” Pls’ Ex. 9 a 3. While these statements are a step in the right
direction, there are four Sgnificant problemswith them. Firgt, the Specid Trustee' s recognition that
there were not “meaningful metrics’ for the BIA Data Cleanup subproject demonstrates that Interior
was aware of the fact that the progress it was reporting to the Court on specific tasks were not put into
context for the Court. That is, the Department knew that it had failed to provide the Court with
“meaningful metrics’ in the past two quarterly status reports and that the Court had only been told that a
high percentage of specific tasks were completed or initiated. Second, this observation by the Specid
Trustee meant that Interior was aware of the fact that it had failed to provide the Court with such
information in the Third Report aswell. Third, there is no indication that the representations made by
the Specid Trustee were meant to be read by the Court as the Department’ s officia assessment of the

subproject. Indeed, the portion of the status report devoted exclusively to the BIA Data Cleanup
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subproject itsdf made no mention of this concern. Findly, an earlier draft of this section, which was

later changed by the Department, revedsthat it ddliberately tempered the language used in the only

portion of the report that indicated there may be problems with the BIA Data Cleanup subproject.

Specificdly, the earlier draft provided that:
Recent indications are that the BIA Data Cleanup and data converson effort continues
to present serious obstacles to the successful implementation of TAAMS. The BIA
data cleanup effort continues to uncover sgnificantly greater data cleanup chalenges
than were previoudy anticipated. For instance, more than 15 months after data cleanup
commenced in Billings, the datais ill not completdly converted, nor cleaned up
auffidently to implement TAAMS in Billings

s’ Ex. 2, Tab 9H. Itisironic that the Department now argues that the Specid Trustee' s observations

demondtrate how forthright it was with the Court.

3. Quarterly Status Report 4 (August 1, 2000-October 31, 2000)

The Department of Interior continued its practice of summarizing the progress that DataCom
had made in performing specific tasks in the Fourth Report. For example, Interior noted that in the
Alaska Region, “Cook Inlet is 84% complete (592 alotment documents entered)[;] Koniag is 78%
complete (455 dlotment documents entered)[;] Chugach is 32% complete (105 alotment documents
entered)[;] [and] Ahtnais 29% complete (287 adlotment documents entered).” PIs’ Ex. 10 at 15.
Moreover, with respect to the Great Plains Region, Interior wrote that the multiple owner ID task is
71% complete (8,535 cases), the document processing task is 20% complete (2,622 of 13,000 Joint
Triba Advisory Committee deeds); and that 94% of the current agency globa processing requests
have been processed. Pls. Ex. 10 at 15. Interior never informed the Court of the overall status of the

subproject or how much (or little) progress had been made at the different regiona offices. The only
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indication that there may be problems with the subproject was provided by the Specid Trustee, who
dated in his obsarvations section that BIA Data Cleanup “will remain adifficult chalengd,]” and that
BIA management was working with DataCom to establish more precise indicators of progress. PIs’
Ex. 10 at 6.1 For the reasons stated above, the Court finds that the Specid Trustee' s observations
section does not purge the report itsalf from being grosdy mideading.

4, Quarterly Report 5 (November 1, 2000-January 31, 2001)

The Depatment seded its fate with respect to Specification 4 by filing the Fifth Report.*® In
this quarterly status report, the Specid Trustee began his observation section, which preceded the BIA
Data Cleanup subproject portion of the report, by writing that “ Data cleanup progress has been
provided in chart form in Appendix B of this report to provide a more user-friendly representation of
the project.” PIs’ Ex. 11 a 5. Inlight of the Eighth Report, see PIs.” Ex. 66, and the EDS Report,
see Pls’ Ex. 60, itisclear that Appendix B to the Fifth Report did just the opposite; thet is, it gave the
Court the false impression that significant progress was being made towards completing the data
cleanup subproject (even at the regiond level) when in redity it was not. Specificdly, these charts
indicated that arelatively high percentage of the tasks assigned to DataCom were either completed or

were nearing completion a theregiond offices. See, e.q., PIs” Ex. 11 a 65-67. Even assuming that

112The Department aso included in this report an appendix that described the pre-and post-
deployment tasks. PIs’ Ex. 10 a 67. While this gppendix hel ped the Court understand what the
specific tasks entailed, it failed to give the Court a sense of the overdl status of the subproject. In other
words, it may have helped the Court understand what DataCom was actudly doing, but it did not
provide the Court with an overall assessment of the progress made (or not made) towards completing
the subproject.

13As noted above, this was the first quarterly status report filed during Secretary Norton's
tenure.
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the representations themselves were accurate, the appendix |eft the Court with the impression that the
subproject was moving forward towards completion (even if only a the regiond level) whenin fact it
was (and i) ill years away from being finished. Asthe Principa Deputy Specid Trustee testified at
trid:

Q Canyou give us an example of some of the issues that
gave you the greatest concern?

A Wadl, as| mentioned earlier, one of my concerns was

the BIA data cleanup project, because it didn't seem to have
the attention focused on it that | thought necessary in that

the data was needed to be able to run TAAMS, and because of
the consuming nature of the TAAMS project, mogt attention was
focused there.

Aswetried to figure out where they were in terms

of data cleanup, the data that was needed to run TAAMS, we
weren't getting very good metricsinformation about what was
actudly being done, what was actudly being corrected, what
was being fixed. So we cdled for a series of reports and
requested information from the BIA project managers about
what's going on, give us some numbers, show us where you are
in this effort.

They were using a contractor at our insgstence and

there were some 200 people -- at some point, up to 200 people
working in thefied on BIA data cleanup and there didn't seem
to be much centrd direction or centrd management.

They submitted a series of charts and information

and numbersthat basically reflected what the contractor was
doing, and it was the contractor's status report and, you

know, we had athousand of these to fix and we have done 900
of them; we had ten of these to fix and we've done nine of

them. The way the charts were portrayed -- you would get the
impression that great progress was being made, the data was
amod fixed, but | didn't believe that was very

representetive of the actual status of the data.

Aswe probed further and further, we learned later

that there wasn't -- there wasn't redlly much of adedicated

gaff on BIA onthisproject in the field. They were doing it
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inthe course of ther business. It wasjust not awell
managed project.

Contempt I Tr. at 92-94 (emphasis added). Interior made matters worse by aso providing the Court
with a summary of the status of the specific tasks assgned to DataCom in the BIA Data Cleanup
section of thereport. Pls” Ex. 11 at 14-15.

5. Sixth Quarterly Report (February 1, 2001-April 30, 2001)

The Sixth Report was just as mideading asthe prior five quarterly status reports with respect to
the BIA Data Cleanup subproject.*** The Department of Interior presented, asit had in the Fifth
Report, achart detailing the progress that DataCom had made in completing certain enumerated tasks.
Pls’ Ex. 12 a B-1-B-9. The chart indicated that DataCom had made considerable progress towards
completing the tasks Interior had assigned toit. 1d. Asthe Court noted above in its discusson of the
Fifth Report, these charts clearly created a misconception about the status of the BIA Data Cleanup
subproject, particularly in light of the Eighth Report, see PIs” Ex. 66, and the EDS Report, see PIs’

Ex. 60. There was smply no way for the Court to know, based on the Sixth Report (and Appendix

B), how bad of shape the BIA Data Cleanup subproject redly wasin at that time. Moreover, in terms
of the section of the report devoted to data cleanup, the Department of Interior provided the Court with
very little information regarding the actua status of the subproject. Pls’ Ex. 12 at 11-14. Indeed, even
the summary of the status in each region was considerably |ess descriptive that in earlier quarterly

reports. PIs’ Ex. 12 at 11-14.

1411 light of the Court’s findings in this section, it is clear that the replacement of Secretary
Babhitt with Secretary Norton made absolutely no difference in terms of these reports.
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In addition, the representations made by the Specid Trustee in his observations section do not
relieve the Department of responghility for filing this mideading quarterly statusreport. In his
observations section, the Specid Trustee wrote that he “continue{d] to be concerned about the
progressin the BIA Data Cleanup project.” PIs’ Ex. 12 a 4. There are two reasons why this
statement (and his other observations) do not absolve Interior. Firgt, while the Specia Trustee's
concerns certainly gppear (in light of the Eighth Report) to have been warranted, it does not change the
fact that the Sixth Report itself failed to provide the Court with an accurate assessment of the
subproject’sstatus. That is, the Department cannot escape responsibility for filing a mideading
quarterly status report based on the scant representations of the Specid Trustee done. In thisregard, it
isimportant to note that there was no indication in the report that the views expressed by the Specid
Trustee represented the position of the Department itself. Second, it became clear during this contempt
trid that attorneys in the Solicitor’ s office and other senior Interior officias tempered the language used
by the Specid Trustee in both this and earlier filed reports. Contempt Il Tr. at 1649-51 (“It was a
negotiation process. Each paragraph, each line, each word debated over.”). Consstent with this
finding, the Specid Trustee himsdlf did not provide a meaningful assessment of the project’s status.
Rather, he smply indicated to the Court that he was concerned about the Department’ s ability to
complete the cleanup effort. PIs’ Ex. 12 at 3-4.

6) Seventh Quarterly Report (May 1, 2001-July 31, 2001)

The Department of Interior once again failed to provide the Court with an accurate assessment
of the BIA Data Cleanup subproject when it filed its Seventh Quarterly Status Report. In particular,

the Department indicated to the Court that “[t]he exact Satus of the BIA Data Cleanup and
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Management, including work performed by BIA personnd, will be in the next quarterly report.” HIs’
Ex. 13 at 13; seeid. a 16 (describing saverd milestones smply as“ongoing.”). This statement
effectively summarizes the problem with the prior Six reports in that the agency reported on the progress
that DataCom had made in performing specific tasks but failed to put these tasks into context for the
Court. That is, the Court was consstently told that DataCom had completed or was in the process of
completing certain assgned tasks, but it was never informed about how close or far the Department

was from finishing the BIA Data Cleanup subproject as awhole (or even a each regiond office). The
fact that the Department <till could not provide the Court with such information two years after the
Phase | trid ended is both inexcusable and pathetic. As noted above, even the Specid Trustee refused
to verify the Seventh Report because he was “not satisfied with the completeness or the qudity of the
information provided” inthereport. s’ Ex. 13 a 6. It isworth noting that in the Seventh Report
Interior went on to summearize the activities a the different regiona officesin genera terms. As’ Ex. 13
a 13. These summaries, however, utterly faled to assst the Court in understanding the status of the
BIA Data Cleanup subproject. It isaso important to mention that Interior decided againgt attaching
charts, asit had with the Fifth and Sixth Reports, detailing the progress DataCom had made in

completing specified tasks. PIs” Ex. 13.

d) The Current Status of BIA Data Cleanup and the Eighth Quarterly Status
mlﬁ

Inits November 12, 2001 report, EDS documented extensive problems with the BIA Data

1151t isimportant to note that the Department made, as noted above in the section of the opinion
addressng TAAMS, numerous concessons regarding its earlier reports in the Eighth Report.

-151-



Cleanup subproject. PIs’ Ex. 60. Of particular importance to this contempt tria was the company’s
findings regarding “ measurement systems,” which it defined as “[q]uantitative status and forecasts that
provides a shared understanding of the current program performance among al stakeholders” PIs’
Ex. 60 a 141. Inthisregard, EDS specifically found that:

BIA never defined the Sze of the BIA Data Cleanup Project, therefore making it
impossible to forecast the cog, effort, and schedule to complete the cleanup activities.
Thereis not an agreed upon position on the status of TAAMS and BIA Data Cleanup.
Program-level planning has been ineffective; an effort to produce a managegble,
integrated schedule that encompasses the tasks for dl affected parties, including the
Department’ stasks, is not underway. Managing the schedule has been neither robust
nor proactive. The fallureto plan effectively hasin turn resulted in deficient program
tracking and forecasting. . . .

The HLIP and Quarterly Report are the main measurement tools used to evauate
Reform related efforts. They are not granular enough, however, to truly measure
progress. . . .

Pls’ Ex. 60 at 141-43. Seedsoid. a 34 (“The roles and expectations of the contractor and BIA field
gaff have not been well defined, in terms of the impact on the overall effort.”). Thus, the Department
never had a cohesive strategy or plan to complete the BIA Data Cleanup subproject.!'6

Moreover, in the Eighth Report, the Department of Interior confirmed that it had experienced
and was experiencing consderable problems with the BIA Data Cleanup project. PIs” Ex. 66 & 89.
In particular, the Deputy Specia Trustee for American Indians for Trust Systems and Projects wrote

that, in assessing the subproject, the definition of the project was not well defined, the universe of work

was not established prior to itsinception, there was inadequate project management, there was

1181t is worth mentioning that EDS aso found that the Department “has not applied an adequate
number of resourcesto the effort[,]” and “[t]he shortages of resources can cause synchronization
problems given that the underlying data can change and the delayed gpprova can be based on
inaccurate data” Pls’ Ex. 60 at 34.
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inadequate direction and performance metrics for contractor tasks, and the BIA had the unredlitic
expectation that its saff performing daily operations could dso develop cleanup plans, oversee the
contractor, and verify and substantiate work. PIs” Ex. 66 at 89-90. Interior further reported that much
work remained in this subproject in each regiond office. PIs’ Ex. 66 at 94-97. For example, inthe
Alaska region, the Department indicated that “[t]here are approximately 17,753 tracts that need to be
encoded into TAAMY],]” and “927 tracts have been completed to date.” PIs’ Ex. 66 at 94. Even
assuming the Department increases its production rate, it will still be at least another five years before
the entry of title datais complete in that region.**” Contempt Il Tr. at 3754-56. Upon consideration of
the EDS report (and the later filed Eighth Report), the Principa Deputy Specid Trustee succinctly
noted the overd| state of the subproject when he said that: “[t]he bottom lineisthat | think in any sense,
we're years away from having clean information inaTAAMS system.” Contempt I1 Tr. at 1798. See
aso Contempt 11 Tr. at 59 (“I [Principal Deputy Specid Trusteg] think the BIA data cleanup effort
needs a thorough and total replanning, such aswhat | think is being described by EDS and analyzed by
the Department now.”); Contempt |1 Tr. at 2221 (Specid Trustee agreeing that “[t]he BIA data
clean-up subproject is a risk of delaying trust reform and TAAMS implementation far beyond any date
the Interior defendants have announced.”).*®

In the Eighth Report, Interior went on to Sate that in the latter part of 2001 it recognized the

H17At the current rate it would take DataCom more than a decade to complete this portion of
the project in the Alaska Region. Contempt Il Tr. at 3754-56.

118 ndeed, the TAAMS Information Migration Evaluation tests, which were meant to measure
the accuracy of the data placed into TAAMS, see Contempt |1 Tr. at 3742-43, demonstrated that the
datain the land management system was not reliable. Contempt |1 Tr. at 3365-67.
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need to reevauate the manner in which it was gpproaching the BIA Data Cleanup subproject. PIs” Ex.
66 a 80. The agency indicated that “[d]uring this reporting period [August 1, 2001-December 31,
2001] emphasis was placed on re-structuring the data cleanup subproject.” Pls” Ex. 66 a 80.
Specificdly, the Department reported that it did a number of things which, it now believes, will
ultimately enable it to complete this particular subproject. PIs” Ex. 66 a 80-81, 91-102. For instance,
Interior indicated that during this reporting period it conducted Site assessments at four regiond offices.
s’ Ex. 66 a 82. While these efforts may ultimately prove to be beneficid, the Department
recognized thet at this point it sill does not have “aclear picture of the entire magnitude of the cleanup
project.” Defs’ Proposed Findingsat 96. Indeed, in the Eighth Report Interior noted thet it is“till
gathering information on the types and volume of data cleanup by region. Each region is unique in how
they enter data into the legacy systems. Aswe do the Site assessments and load data into an automated
system, we will undoubtedly uncover errors we have not encountered in other regions.” PIs” Ex. 66 at
86.

e) Concdlusonsin light of the Eighth Report and the EDS Report

The EDS Report and the Department’ s Eighth Report do not affect the Court’ s findings above
regarding the mideading nature of the other quarterly status reports. Specificdly, the Court detalled
above how the Department provided it with no meaningful way of measuring ether the overdl progress
of the subproject or even the progress of the subproject at each regiond office. Rather, Interior Smply
provided the Court with essentialy alist of tasks assgned to its contractor, DataCom, and then
reported on the progress DataCom had made in completing those tasks. This method of reporting gave

the Court the impression that a Sgnificant amount of progress was being made when in redity the
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Department was (and is) till many years away from completing this subproject even at the regiond
leve.

The Department argues, in its proposed findings, that Since there were no meaningful metrics for
the BIA Data Cleanup subproject, it was not fraudulent or mideading to report on the progress that
DataCom had made in completing its assigned tasks. Defs.” Proposed Findings at 95. There are two
reasons why the Court rgects this contention.  Firg, the fact that Interior did not have meaningful
metrics—that is, the fact that it did not know precisaly how close or far away the subproject was from
completion—does not change the fact that its reports crested the impression that it was making
congderable progress towards completing the subproject. In other words, the fact that Interior did not
know how much progress had been made does not excuse (or even affect) the mideading nature of the
quarterly status reports that it filed with the Court, particularly in light of the fact that the agency knew
the limitations of its planning efforts. PIs” Ex. 66. Second, as noted above, the Department mided the
Court at even the regiond level by filing reports that suggested DataCom was close to completing its
assgned tasks. This method of reporting created the fase notion that, even at the regiona office leve,
Interior was making cons derable progress towards completing the data cleanup project. The EDS
Report and the Eighth Report now confirm that Interior is years away from completing data cleanup at
these regiona offices.

Interior dso arguesthat, in light of the EDS Report and the Eighth Report, the Court must
digtinguish between “failures of project management, on the one hand, and reporting, on the other[.]”
Defs.” Proposed Findings at 147. The Department concedes that the subproject was incompetently

managed, but nonethel ess argues that the reports themselves were not mideading. 1d. at 144. The
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Court rejects the Department’ s podition in thisregard. Asan initid matter, the Court agrees (and finds)
that the BIA Data Cleanup subproject has been grossy mismanaged from itsinception. Contempt 11
Tr. at 2413-15. The EDS report explainsin great detail how the Department failed to manage
adequatdly this particular subproject. The Court aso agrees that there is a difference between poor
management and filing mideading quarterly status reports. The problem for the government, however,
is that these two concepts are not mutualy exclusive. It isclear that in this particular case the
subproject was not only horribly mismanaged, but that at the same time the Department mided the
Court into believing that Sgnificant progress was being made. That is, the fact that the Court now
knows that the Department never had a specific plan to finish the data cleanup subproject (even a the
regiond level), does not change the fact that the status reports filed with the Court were very
mideading. Contempt Il Tr. at 1353 (Principd Deputy Specid Trustee testifying that “I have great
discomfort with the data cleanup effort in BIA, both how it was being executed and how it was being
reported. That comment is reflected in the Specid Trustee's observations, third quarterly report and
beyond. | think it'sfair to say that the reporting was certainly not accurate and particularly not clear on
the status of BIA data cleanup.”); 2221 (Specid Trustee, agreeing that “Interior defendants quarterly
reports have consstently failed to provide this Court with atruthful, accurate and clear picture of the
datus of BIA dataclean-up.”). If anything, the incompetent manner in which the subproject was
managed reinforces the Court’ s finding that it reported mideading information to the Court becauseit is
now clear that the agency never understood the scope of the subproject and dl of the work that was
necessary to completeit. Thus, for example, the Court now knows that the agency had no basis for

making certain representations, such as “[t]he revised schedule extends the post-deployment date to
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2003[,]" see Pls’ Ex. 7 a 7. The Court does not understand how the Department of Interior could
have made such a statement when it knew that it had not devel oped a plan to ensure completion of the
subproject.® See, e.qg., Contempt Il Tr. a 58 (Principal Deputy Specia Trusteg, testifying that “I was
never convinced that BIA had their arms around the seriousness or the scope of the BIA data cleanup
effort. Even the publication of the first plans, | had questions about whether they could pull off what
they had presented. Astime went on, it was pretty clear to me they weren't paying enough attention to
thisissue, and as we closed up in the middle of -- or as we got into the 2000, 2001 time frame, it was
pretty clear there wasn't anybody managing the project on aday-to-day basis. That gives me pause.”).
C. INFORMATION TECHNOLOGY (“IT”) SECURITY-SPECIFICATION 5%

The Court will now address the Fifth Specification levied againgt Secretary Norton and
Assstant Secretary McCaleb. This specification concerns the representations made to the Court by
defendants regarding computer security of [1M trust data. The Court has to the greatest extent possible
organized itsfindings of fact pertinent to this specification chronologicaly.

1. Interior’s March 2000 Representations—TRO Hearing

Beginning in March of 2000, the plaintiffs started questioning the manner in which Interior

secured the vast quantities of confidentid trust information stored in its computer systlems. Specificaly,

9Asan adde, it isincredible for the Secretary, particularly considering that sheis atrustee-
delegate, to concede that the Department incompetently managed this critically important subproject.

120For purposes of this opinion, IT security will be defined asit isin the Clinger-Cohen Act, 40
U.S.C. 8 1401(3)(A), i.e. “any equipment or interconnected system or subsystem of equipment, that is
used in the automatic acquigition, storage, manipulation, management, movement, control, display,
switching, interchange, tranamission, or reception of dataor information by [an] executive agency.”
Thisis congsgtent with the manner in which the term “IT security” was defined in the Report and
Recommendation of the Special Master. PIs’ Ex. 15a 3 n.6.
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on March 7, 2000, the plaintiffs filed a motion for atemporary restraining order (“TRO”) (Docket Entry
# 450), claming that the private contractors negotiating the Office of Information Resources
Management*? (“OIRM”) move from Albuguerque, New Mexico to Reston, Virginiawere being
provided access to confidential trust datain violation of, inter dia, the Privacy Act.'?2 Pls’ Motion for
aTRO at 3 (contending that “on February 29, 2000, . . . BIA contractors were granted officia access
to al OIRM [IM hardcopy and dectronic trust records.”). The plaintiffs asserted that, in contravention
of severa federd statutes, these contractors “ have unfettered accessto dl 11M trust information in the
OIRM BIA systems.” Pls’ Motion for TRO at 4.

In opposing the TRO request, the Department acknowledged that there were substantial
problems with the security of the computer systems at the OIRM facility in Albuguerque. See, e.q., Tr.
of March 7, 2000 Hrng. at 31-32. Inthisregard, the Department filed the declaration of Executive
Vice-Presdent Danie Marshdl, 111, of Interior Systems, Inc., the private contractor performing the
move to Reston. Mr. Marshdl outlined many of these deficienciesin his declaration, stating that:

| have observed that systems gpplicationsfal on adaily bass; ISSDA reports to the
Treasury Department have not worked since a least January; there currently exists no
published standards or procedures, metrics are lacking for measuring application code

changes, requirement documentation, data center run times or recovery help cdls
received; there exists no run books for the data center; and to my knowledge, Unisys

121The plaintiffs noted in their motion that “OIRM maintains the legacy trust software
goplications and other software applications used by the BIA on anationwide bass” Pls’ Mation for
aTRO a 2.

122In support of their motion, the plaintiffs attached the declaration of Mona Infield, an OIRM
employee with extensve training and experience in computer systems. In her declaration, Infield stated
that “[c]orruption of 1IM trust data caused by the dismantling and relocation of the OIRM operations
and data center may beirreparable; 1IM trust datalost may not be recoverable” Pis” Mation for a
TRO.
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software has not been updated since ingtdlation two years ago. Most importantly,
there exists no written operating procedures or security manuas in the current work
environment. ISl has been tasked to remedy these deficiencies during and after the
relocation of OIRM from Albuquerque to Reston.
Defs.’ Opp'nto Pl, Tab 9 at 17.12 In addition, Assstant Secretary Gover noted in his declaration
that “[o]ver the past four years, Interior’s Office of the Ingpector General (OIG) has issued audit
reports that found 22 separate findings regarding data security in BIA’s Office or Information and
Resource Management of which 18 were determined to be high-risk.” Defs’ Opp'ntoPl, Tab 3 at
5.

The Department of Interior emphasized in opposing the TRO moation that moving the OIRM
facility from Albuquerque to Reston was a critical first step toward getting a handle on and correcting
the prevailing I T security problems. Defs” Opp'nto PI, Tab 3 a {1 6-7 (Declaration of Assistant
Secretary Gover: “1 determined that relocation and consolidation of dl BIA adminigtrative operations to
the Washington metropolitan areawas a critica first step. | believed that information resources
management isacritical part of the administrative operations and that the management of the trangtion
to TAAMS would be improved if the OIRM office were located here. | am confident that face-to-
face, direct supervison of the accounting and information resources management staff will result in

improved financid and information technology services”). That is, Interior argued that the motion for a

temporary restraining order should be denied because one of the reasons why it was moving OIRM to

12Prior to the TRO hearing on March 7, 2000, Interior provided the Court with severd
declarations, like the one given by Marshdl, but did not file them on the public record. Tr. of March 7,
2000 Hrng. a 21. The Department subsequently attached these declarations to its opposition to the
plaintiffs motion for apreliminary injunction. For ease of reference, the Court will cite to these
declarations as they were attached to defendants preliminary injunction opposition.
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Reston was to make the trust information stored in the computer systems more secure. 1d.; seeadso Tr.

of March 7, 2000 Hrng. at 26-27 (counsel for defendants: “ The delay would, of course -- if an
injunction were entered, it would delay the improvements that Secretary Gover istrying to accomplish
by moving this office to Washington so that it can be under closer supervision, and reorganized as
necessary.”). During the TRO hearing on March 7, 2000, counsd for the Department explicitly told the

Court that Interior was “on the verge’ of correcting these problems and that moving OIRM to Reston

was anecessary initid step:

THE COURT: ... | must say, looking at this picturein

the long range, which | look at it at, | was dumbfounded to
read paragraph seven of this Marshdl affidavit to say this
whole critical system has no exigting published standards or
procedures, has no application codes, no existing runs
books, never been updated, no existing written operating
procedures, no security manuas in the current work
environment. | mean, to be thisfar down the road in trust
reform, and | know you're trying to save yoursdf from this
TRO, but thisis the most shocking information I've seen
yet, | think, snce my wholetria here.

MR. FINDLAY': This-- this needs correcting.

THE COURT: It'svery disgppointing to read this

kind of stuff. We have nothing now. Y ou know, we have no
safeguards now so we can't be any worse off, iswhat you're
telling me. | mean, it's shocking what he hasin that last

paragraph, isn't it?

MR. FINDLAY:: Itisdiscouraging, Your Honor, |
agree.

THE COURT: Discouraging, to say the leedt.

MR. FINDLAY:: | agree, and it isdl the more
reason to get on with this. Make the move, get it under the
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thumb of management here in Washington, improve these
systems.

THE COURT: We have no written operating

procedures, no security manuas in the current environment.
We have nothing. Boy, | just don't know how that squares
with the trid we had, al the great plans Interior hed.

And you find the mogt critical system, the heart of

everything we're operating now, and thisis what you comein
and tell me: We have nothing to protect any of this?

MR. FINDLAY: Your Honor, we're on the verge of

correcting this, Your Honor. Thisis-- thisis one reason

that this sep in trust reform is coming early in the

process. Congress has directed the department to move with

it quickly.
Tr. of March 7, 2000 Hrng. at 31-33; see ds0id. a 23-24 (“The move, importantly, is part of trust
reform. Specificaly, in this case the movement of this office is being conducted in order to bring it
under closer supervison by management in Washington, and aso to address particular deficienciesin
the office, and improving those by consolideting them with other functions and giving them much more
atention.”). While the Court initidly granted the plaintiffs request for a TRO, it kept the defendants

arguments (and representations) in mind when consdering whether to issue a preliminary injunction.

2. March 2000 Representations-The Preliminary [njunction Pleadings and Hearing

In seeking a preliminary injunction (“PI”), the plaintiffs reiterated their position that 11M
beneficiaries would be irreparably injured if BIA contractors, as part of the planned OIRM move from
Albuguerque to Reston, were given access to certain eectronic data systems that housed information
relaing to 1M trust accounts.

Similarly, in its oppogtion to the plaintiffs motion for a preiminary injunction, the Department
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of Interior once again argued that moving OIRM to Reston was necessary in order to improve the
security of its computer systems. In the opposition itself, Interior represented that moving the fecility to
Reston is * expected to solve the fundamenta problem of management at OIRM by ensuring closer
supervison of the security and operation of severd trust and non-trust computer systems essentid to
the operation of BIA.” Defs” Pl Opp'n at 2 (noting further that the move “[is] expected to permit
modifications to these systems that would improve their stability and security.”); see dsoid. at 4 (Sating
that the move is necessary“to remedy longstanding, materia weaknessesin the functions of the office.”).
The Department attached several declarationsto its opposition to support its contention that 1T security
would be improved if the Court permitted the move to Reston to proceed. For example, Edward D.
Williams, Executive Vice-President for Outsourcing, PRT Group, Inc., stated that “it is criticd that this
data relocation project be implemented as soon as possible so that additiona security improvements
can be put in place (e.g. computer firewals, etc.).” Defs’ Pl Opp'n, Tab 8 at 1 18 (noting further that
“[e]very day of delay perpetuates a Situation in which the dataisless secure than it could be”); see dso
id. a Tab 10 at 11 (Bohdan Maksymiuk, Senior Project Manager for PRT Group, Inc., stating that
“[i]n addition to ensuring the security of eectronic and hard copy data during the move, the Plan dso
setsforth . . . severd improvements the move will make to operations and data security on an ongoing
bass”). The Department made these arguments yet again at the preliminary injunction hearing on
March 29, 2000. Tr. of March 29, 2000 Hrng. at 24-26, 31-32.

Upon congderation of the defendants' representationsthat 1T security (and computer system
management overal) would be improved by moving OIRM from Albuquerque to Reston, the Court

denied the plaintiffsS motion for a preliminary injunction on April 4, 2000. Specificaly, the Court stated
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on the record that:

| do this because | have concluded, abeit
reluctantly, that as of today plaintiffs are unable to
establish asufficient likelihood of success on the meritsto
warrant granting the extraordinary remedy of granting a
preliminary injunction.

It's clear that the defendants were, in fact,
acting in violation of the law on March 7th, when this Court
granted the temporary restraining order. But as of today,
the government appears to have brought itsdf into compliance
by assuring that both the contractor for the move, Interior
Systems, Incorporated, and its contractua partner, PRT
Group, Incorporated, are legaly obligated to keep all trust
data confidential. The contract and subcontract now have

specific privacy act confidentiaity clauses, and the
contractud relationships gppear to be authorized by law for
purposes of the Trade Secrets Act. Although the question
is not free from doulbt, for purposes of today's ruling, the
Court finds as a preiminary matter that the confidentidity
provisonsimpaosed on the contractors are sufficient to
insure againg violaion of the Indian Minerals Devel opment
Act, assuming that the Interior Department is entitled to
some deference under Chevron initsinterpretation of that
particular statute.

The Court continues to be darmed and disturbed by
the revdation that BIA had no security plan for the
preservation of this data before this TRO was brought, and
that BIA has now placed itsdlf in the incredible position
that it cannot now creete such a plan with its own employees,
but that it can do so only if this Court alows BIA to go
forward with these government contractors creeting the plan,
and then insuring that this criticd datais preserved and
protected.

Thisentire fiasco is vivid proof to this Court
that Secretary Babhbitt and Assstant Secretary Gover have
dill falled to make the kind of efforts that are going to be
required to ever make trust reform aredlity. Coming so soon
after their trid testimony last summer, and dl of the
personal assurances they gave this Court about the priority
they were now placing on trust reform, the facts brought to
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light in this proceeding provide overwhelming proof to the
Court that the defendants smply continue to provide more
empty promises.
Neverthdess, the Court cannot enjoin this
operdion a thistime without inflicting subgtantial harm on
third parties and, indeed, without harming the very
beneficiaries of these trust records who will have critical
payments delayed by the disruption of operations that would
occur if the preliminary injunction issued.
The defendants argued to this Court that the risk
of dataloss increases with every day that the Court denies
access to these government contractors, and | find thisis,
infact, true. The sheer incompetence of BIA and the way
they undertook these moves can now only be saved by their own
contractors. The defendants admit that they will till not
be in compliance with OMB circular A-130, requiring a
security plan, but they say that only the contractors can now
prepare such a plan so that they can come into compliance.

Tr. of April 4, 2000 Hrng. at 10-13.

3. November 2000 Representations—T he Progress Report

On November 30, 2000, the Department of Interior provided the Court with an eight-page
“Progress Report” on “sgnificant developments since April 2000, including the successful relocetion of
trust datain Reston, Virginia, and the forma commencement of ‘live operations in the Reston data
center.”?* Progress Report of November 30, 2000 at 1 [Docket Entry # 585]. Asan initid matter,
Interior explained to the Court how it performed the data move from Albuquerque to Reston, aswell as
some of the changes that were made to the agency’ s origina plan. Progress Report of November 30,

2000 at 1-3.

124Athough not directly applicable to the Fifth Specification, it is worth noting that the moveto
Reston took considerably longer than Interior (and the Court) expected. Progress Report of
November 30, 2000 at 2.
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The Department of Interior went on to discuss the physical security measures that it had taken
at the Reston facility. Progress Report of November 30, 2000 at 3-4. Specificdly, Interior indicated
that after atheft occurred at OIRM in October of 2000, BIA “put 24-hour guards on duty in the
building and have begun strict procedures to handle traffic and visitorsto the offices” Progress Report
of November 30, 2000 at 4 (further noting that “BIA plansto ingtal security cameras with a closed-
circuit televison monitoring system.”). These representations led the Court to believe that at least in
terms of physica security at the facility the Department had taken and was taking both necessary and
appropriate steps to ensure the security of trust data.

Interior o explicitly discussed IT security and the development of security plansiniits
Progress Report of November 30, 2000. With respect to I T security, the Department informed the
Court that:

Thereis gtill sgnificant work to be done in this regard, but now that the new data center
has been safely relocated, more effort can focus on long-term I T security matters.
Recently, the BIA Chief Information Officer hired aNationd Information Technology
Security Officer, John Curran, to oversee development of information technology
security policy and plans. Furthermore, the security function at the Bureau of Indian
Affars Office of Information Resources Management (OIRM) has been elevated to
report directly to the Director of OIRM.
Progress Report of November 30, 2000 at 6. Based on these representations, the Court believed that
while the computer systems were not yet secure, the Department now findly had the facility in place
that would enable it to better protect the trust data stored on these computer systems and that doing so
was atop priority of the agency. Moreover, with respect to the development of security plansat BIA,

Interior indicated in the Progress Report that it had hired SeNet Internationa Corporation “to evauate

information technology security at the BIA, make recommendations for improvement, and develop
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security plans” Progress Report of November 30, 2000 at 7 (further noting that eventually SeNet will
develop security plans for specific information technology systems (including the information technology
systems utilized by OIRM), develop updated policies and procedures, and develop systems
architecture.”). These representations reinforced the Department’ s earlier Satements thet it wasin the
process of addressing the Sgnificant deficiencies with IT security.

4. Site Visit of the Specid Master to OIRM (February 8, 2001)

On February 8, 2001, the Specid Master (accompanied by an attorney from the Department
of Judtice, an atorney from the Solicitor’ s Office, and a representative from plaintiffs class) visted
OIRM’ sfacility in Reston Virginia. Specia Master Report (March 12, 2001) at 1 [Docket Entry #
678]. Upon arrival, the Specid Master and the DOJ attorney “entered the facility via a congtruction
entrance and, with the assistance of an employee who did not request that [they] produce any
identification, passed by the front security desk twice without being detected, questioned or detained.”
1d. (further noting that “[t]here were no security camerasin Sght.”). The Specid Master and the DOJ
attorney proceeded to the OIRM office area, where the Specia Master was able to remove from a
shredder a“ computer-generated printout labeled ‘ Individua Indian Monies Interest Calculations.’ "%
1d. The Specid Master subsequently introduced himsdf to severd employees, including Deputy
Director Ken Russll. Id. at 2. Deputy Director Russell “expressed no surprise when [the Specid

Master] described the ease with which [he] gained entry into the fadility and with which [he] was gble

125 The Specid Magter was informed that this “printout condtituted an 1IM daily report and that
the calculations it contained were located on a computer backup tape.” Specia Master Report (March
12, 2001) at 2.
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to enter [OIRM’s] work area.” Id. a 2. The Specid Master recounted that Deputy Director Russdl
“characterized the security a the facility as ‘terrible],]’” and that Deputy Director Russdll actudly
produced a memorandum dated February 6, 2001 from the Chief Information Officer that explicitly
dated that “[t]he Data Center in Reston is currently less secure than the data center in Albuquerque that
we trangitioned from in November 2000[]” 1d.*%®

5. April 2001 Opposition to Plaintiffs Motion For Special Master 1 nvestigation™’

Prompted by the Specia Magter’s Site Visit Report, which was filed with the Court on March
12, 2001, the plaintiffs requested that the specid magter investigate the Department’ s “failure to
implement adequate security measures to protect I1M-related trust data at” the OIRM facility in
Reston. Pls’ Moation For Specid Master Investigation [Docket Entry # 699] at 1. In particular,
plaintiffs moved to have the “ Specid Master investigate the veracity of representations made by the
Interior Secretary and her employees, agents and counsel related thereto[.]” 1d. Pantiffswent onto
argue in their motion that “former Secretary Bruce Babbitt, former Assstant Secretary Kevin Gover,
and their employees, agents and counsd have materidly mided this Court and plaintiffs through ther
representations during the March 2000 hearings and related briefs in opposition to plaintiff’s motion for
apreiminary injunction to protect trust documents from loss or destruction.” Id. at 1-2.

The Department of Interior filed its oppodtion to the plaintiffS motion for a specia master

investigation into computer security on April 25, 2001. Although the Department acknowledged (as it

1261t isimportant to note that in amemorandum dated February 13, 2001, Director Deborah
Maddux attempted to address the concerns raised by the CIO. Specia Master Report (March 12,
2001) at 3.

127A s noted above, Secretary Norton took office in late January of 2001.
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had back in March of 2000) that its computer systems were not entirely secure, it “vehemently” argued
that it “has made security atop priority and has taken numerous steps to improve the security of the
Regton facility snce the Specid Magter’svist.” 1d. at 2. Defs.” Opp'n at 2-3 [Docket Entry # 716]
(further gtating that Interior has sgnificantly improved both physica and computer security a OIRM).
The Department went on to outline the security measures-both computer and physical—that had been
completed since the November, 2000 move to Reston, and the security measures that it planned on
taking in the future,

In particular, with respect to completed computer security improvements, the Department
dated that “[i]n the past year, Interior has embarked on severd analyses of computer security a IRM”
and has hired John Curran to “ oversee development of IT security policy and plans.” 1d. at 6-7.
Interior further noted that it “has devel oped security awarenesstraining” and that Mr. Curran was “in
the process of implementing three levels of training for IRM personnd: security briefing for managers,
computer users, and IT gaff.” Id. a 8. Findly, the Department pointed out that Mr. Curran has
developed an “Information Technology Security Program” (ITSP) that “ provides a bureau-wide plan
for meeting the statutory and practica requirements that accompany the use of IT processing, storage
and transmission capabilities’ and “ prescribes the sandards for I T security programs, in accordance
with exigting laws, regulations and Executive branch orders” 1d. at 6-7.

Asto future computer security improvements, the defendants stated that “plans are underway
for the protection of applications and support syslems.” 1d. at 7. Interior noted that “ SeNet has
developed draft security plans for a number of mgor applications and generd support systems.” 1d.

The Court was told that these security plans would provide “ingtructions and guidance to dl system
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owners on steps needed to protect systems and data.” 1d.

With respect to physical security, the Department noted that, in the wake of the Specia
Magter' s February 2001 on-site vigit, savera changes had been made, including (i) the implementation
of 24-hour guard service; (ii) the addition of perimeter foot patrals, (iii) the adjustment of the data
center doors to ensure automatic closure; (iv) the issuance of memoranda by both Deputy
Commissioner Blackwell and the Deputy Director of OIRM (Ken Russl) to dl OIRM employees
reiterating the physica security rules and regulations,; and (5) the connection of a computer monitor in
the IT security room to cameras, thus permitting the monitoring (and recording) of activity in the data
center, Unisysroom, and corridors leading to the data center.” 1d. at 4-6. Work that still needed to be
done with respect to physica security included the ingtallation of card key readers and the provision of
color-coded cards to those employees alowed access to the data center. 1d.

In sum, the Department of Interior reiterated the same arguments concerning computer security
inits April 25, 2001 filing that it made back in March of 2000. Specificadly, Interior argued that while
the computer systems were not yet entirely secure, the agency had made the systems considerably
more secure than they were before the move to Reston through its extengve efforts, and that it would
continue to make the systems more secure in the future. Thus, Interior boldly argued in its April 25,
2001 filing that:

thereis no basis for a Specid Magter investigation of security a IRM. While the new
facility in Reston needed immediate physical security improvements, IRM has identified
the problems and taken corrective action. Moreover, IRM has taken significant steps
to improve I T security and is developing plans and programs for both physica and

computer security to provide guidance on maintaining the proper leve of effective
security.
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Defs” Opp'nat 8; seedsnid. at 13 (assarting that “the move of IRM to Reston has been
accomplished successfully and security has undergone numerous improvements.”), 14 (arguing that “the
requested Specia Magter investigations and assessments related to IRM are without merit. In the five
months since IRM successfully completed its move, BIA has made a concerted effort to provide IRM
with reliable physical and computer security.”).

Upon condderation of the plaintiffs motion and the representations by the defendants in their
oppasition, the Court directed the Special Magter to examine the trust data security systemsin the
custody or control of the Department of Interior. Report on IT Security at 2.

6. May 2001 Opposition to Plaintiffs Motion for a TRO and P

On May 17, 2001, plaintiffs moved for a temporary restraining order and a preliminary
injunction after Dominic Ness was quoted in Government Executive, a monthly business magazine, as
dating that:

[flor Al practical purposes, we have no security, we have no infrastructure, . . . Our
entire network has no firewdlsonit. 1 don't like running a network that can be
breached by a high school kid. | don’t like running a program that is out of compliance
with federd statutes, especiadly when | have no ability to put it into compliance.
Report on IT Security at 1-2. Inits oppostion, which was filed on May 29, 2001, the defendants
argued yet again that the plaintiffs “postion iswholly without merit.” Defs” Responsea 8. Inlight of
the Department’ s representations in its response to thismotion aswel asinits April 25, 2001 filing, the
Court declined to enter injunctive relief at that point intime. That is, notwithstanding the fact that the

Court had directed the Specid Madgter to examine the sate of 1T security at the Interior Department, it

specificaly declined to order further injunctive relief based on the Department’ s representations that the
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plantiffs podtion was “without merit.” Defs’ Responseat 13 (April 25, 2001); Defs” Response at 8
(May 29, 2001).

7. Report and Recommendation of the Special Master Regarding the Security of Trust
Data at the Department of Interior (“Report on 1T Security”)

In accordance with the Court’ s request that he examine the trust data security systemsin the
custody or control of Interior, the Specid Master “interviewed government employees and private
contractors, reviewed relevant statutes and regulations, evaluated reports generated by public agencies
and private organizations, and pored over thousands of pages of internal memoranda, correspondence
and email transmissons.” Report on IT Security a 2. The Specid Master dso retained the services
of Predictive Systems--an independent firm with expertise in security systems--to conduct penetration
tests and assist in the ultimate evauation of the current state of the Department’s I T security. Report on
IT Security a 3, 133. The Specid Magter filed his 154-page Report on IT Security on November 14,
2001. Inlight of the Department’ s failure to dispute any of the underlying facts set out in the Specid
Magter’ s report as well as the agency’ s ultimate concession that the report complied with the
requirements of Federal Rule of Civil Procedure 53, the Court adopted the findings of the Report on IT
Security on January 15, 2002. Thus, dl of the findings made by the Specid Master in his Report on IT
Security shal be considered established for purposes of this civil contempt tria (and part of the record
of this case) and incorporated into this opinion. Although it is therefore unnecessary for the Court to
restate the findings made by the Specid Magter in his report, the Court will nonetheless briefly recount
three of the more significant ones.

Firdt, the Specid Master found that the Department of Interior has known about pervasive IT
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security deficiencies for more than adecade. See, e.q., Report on I T Security at 17 (finding that “[t]o
date, there have been at least 30 reports generated by both governmenta and private organizations
including the Office of the Ingpector Generd (*OIG”), the Generd Adminigtration Office (*GAQ”), a
House of Representatives Subcommittee, Arthur Anderson & Co. (*Anderson”), SeNet International
(“SeNet”), the Specid Master and Predictive Systems, Incorporated (“ Predictive’) which have
addressed the state of I'T Security at the DOI.”), 141 (finding that “[a]fter ten years of blistering reviews
generated by federa agencies and private contractors, this deplorable condition isinexcusable. It can
not be argued that Interior was unaware of the hundreds of deficiencies and suggested remedies
chronicled in this Report.”). In his Report, the Specid Magter chronicled in greet detail the findings of
severd private and public organizations that had examined IT security at the Department of Interior.
Report on IT Security at 17-133. Every one of these organizations found considerable problems with
the security of the Department’ s computer systems. See, eq., id. a 18-19 (noting that Arthur
Anderson found in 1989 that “[t]he ability of the computer specidists to access and dter the master
datafiles and the goplication files permits the programmers the ability to compromise the integrity of the
data and the data processing. A computer specidist has the ability to create a new account, transfer
funds to the account and process a check.”), 34 (observing that a May 2000 report by the Inspector
Generd’s Office found that “[u]ser codes are not routindy removed for terminated employees or
trandferred employees, passwords are not changed on aregular basis; [and] complete documentation

does not exit to readily identify the owner of each user code.”),18 40 (noting that a House of

1281t js worth noting that a January 2001 report by the Inspector Generd’ s Office found that
these problems gtill existed. Report on IT Security at 35.
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Representatives subcommittee ranked Interior lowest out of the entire executive branch on its
Computer Security Report Card), 50 (noting that SeNet found that “[w]eak perimeter protection is by
far the most common cause of security breaches (intrusons) by outsders. Our findings indicate that the
current Stuation presents a serious security risk[.]”). These organizations dso made numerous
recommendations to the Department of Interior on how it could make its computer systems, severd of
which housed |IM trust data, more secure. 1d. at 17-133. Moreover, internd memoranda from the
Department confirmed that its own officias recognized the massve I T security problem facing the
agency. See eq., id. a 141-42 (citing a July 2, 1999 E-Mail from David Shearer (Chief, IRM
Program Planning Review & Standard Division) to numerous Interior personne (including the Chief
Information Officer), which provided that “[a]s you know, hackers continue to target Federd IRM
Community a an darming rate.”); (citing a February 2, 2001 E-Mail from BIA Chief of
Tedecommunications Curtis Hohenstein to OIRM Deputy Director Ken Russdll, which provided that
“[clurrently *Trust Datd istransverang [Sic| the Bureau’ s Wide Area Network and is open to data
theft from outside sources. Our entire Network is now ‘open to the public’ domain and is under
constant threat of attack and includes ALL mgor BIA Applications and Operating Systems. The threat
of crippling the entire BIANET isred.”).

Second, the Speciad Master found that the Department of Interior has not taken necessary
actionsto correct its numerous and longstanding I T security deficiencies. 1d. a 143-54. Specificdly,
the Specid Master found that “[i]n truth, the system isin its current Sate of disrepair because protecting
trust funds is not now, and has never been, a‘priority’ deserving adequate resources.” 1d. a 148. The

Specia Magter detailed how, “[f]or example, the lack of firewalls and adequate perimeter security have
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been repeatedly identified by the [Inspector General] Reports and the SeNet Reports as among the
most grievous risks threatening trust data. . . Notwithstanding, the BIA removed the firewalls from one
of the only two locations where they were in use and the Office of the Solicitor now questions the
prudence of dlocating funds for their purchase” Id. at 144-45. The Specid Master further noted that
as late as June of 2001, “after the publication of tens of thousands of pages detailing every conceivable
problem chdlenging the agency’ s security systems,” the Chief Information Officer for Interior sought|,
rather than to take corrective action,] to “conduct [instead] yet another ‘review of the current Sate of
Trust Management I T security across the Department|,] [b]ased on the results of [which], Interior will
be prepared to make decisions on how to proceed with implementing I T security as part of the Trust
Management program . ..." Id. a 148. Thisfinding is particularly troubling to the Court in light of the
fact that the Department does not appear to even have read many of the earlier commissoned reports.
Id. at 146-54. The Specid Magter’ sfindingsin thisregard are critically important because they
eviscerate the position put forth by the Department beginning in March of 2000-namely that while
sgnificant IT security problems exis, Interior has taken and is taking necessary stepsto secureits
computer systems that house [IM trust data. That is, these findings demongtrate that despite the
Department’ s representations to the contrary, it has not taken and is not taking necessary actionsto
ensure the security of trust information stored on its computer systems. In light of the Specid Magters
findings, dl of the agency’ s representations regarding the improvementsto I T security now ring

conspicuoudy hollow. 12

129 n its November 29, 2001 response to the Specid Master’ s report, the Department of
Interior argued that it was, as of late September 2001 taking actions to correct the longstanding I T
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Third, the Specid Master found (with the assistance of Predictive Systems) that the current
date of IT security at the Department of Interior isdeplorable. 1d at 141-154. Specificaly, the Specid
Master found that:

[t]he critica data of concern to the Court remains housed on systems that have:

no firewdls, no gaff currently trained/capable of building and maintaining
firewd| devices, no hardware/software solution for monitoring network activity
including but not limited to hacking, virus and worm natification . . .[and] a
serious lack of wide area networking and security personnel in generd. The
BIA isdso far behind the other bureausin Interior regarding staffing of
messaging systems and infrastructure support . . . Thereis currently no capacity
for the systems and infrastructure support . . .Thereis currently no capacity for
the OIRM to andyze daily system logs generated by the IRMS system to look
for unusud or possbly nefarious activities or to track changes made to each
datafile. . . . Likewise, there are insufficient current staff to handle tfhe] day to
day configuration issues of the data communication wide area network (WAN)
let done monitor, log and report the increasing *hacking” type activity.

Id. a 141. The Specid Master recounted how Predictive Systems was able, as part of itsinitia
penetration test, “to gain access to both criticd systems (IRMS and TAAMYS) identified by BIA.” Id.
at 134 (noting further that “Predictive achieved access to these systems that alowed creeting shared
directories, accessing data, and making changes to these systems (including adding user accounts.”).

The Specid Master further detailed how, after the Director of OIRM intimated that Predictive was only

security issues. Defs’ Response at 5-8. Asthe Court noted in its January 15, 2002 order, however,
while it now gppearsthat Interior has at least taken one positive step by contracting with Predictive
Systlems, it was “too little, too late].]” Even assuming that the Department is now findly taking
corrective actions, it would not affect any of the Court’ s factud findings or legd conclusons. The
reason is that the Department of Interior cannot midead the Court for nearly two years and then, after
the Specid Magter begins examining the veracity of their representations, try and begin to take the
appropriate actionsit was supposed to take (and had represented to the Court that it was taking) years
ealier.
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able to penetrate the systems since OIRM had “in essence, ‘turned over the keysto the storg],]’”
Predictive Systems once again penetrated the BIA systems (this time using only free tools and utilities,
which are widdly avallable on the internet), and actuadly was able to create a false account in the name
of the Specid Master by dtering the name of an existing account belonging to a beneficiary located in
Oregon. 1d. a 137-38. The penetration tests performed by Predictive Systems demonstrated that
Interior’s computer systems housing [1M trust data remain completely insecure.

Based on these findings, the Special Magter concluded (and recommended) that:

Interior—in derogation of court order, common-law, and statutory and regulatory
directives-has demonstrated a pattern of neglect that has threatened, and continuesto
threaten, the integrity of trust data upon which Indian beneficiaries depend. Rather than
take any remedia action, its senior management has resorted to the condescending
refrain that has consstently ingnuated itself into the federd government’ s reaionship
with Native Americans, in generd, and with IIM holders, in particular. And thet is one
that requests forbearance and trust on the grounds that reform continues to be the
‘highest priority.” It isthe view of the Specid Magter that, in thisinstance, such trust is
not warranted, requests for forbearance should be denied and promises of future
compliance should not be credited. The stakes are Smply too high. An agency that
ignores its own commissioned reports and those generated by other federd agencies;
ignores pleas from its own staff for adequate funding; and spends tens of millions of
dollars funding computer systems when the integrity of the very data to be loaded on
those systems has been open to compromise for o many years, ingpires little
confidence.

The security of systems housing trust datais no better today than it was ten years ago.
The circumstances leading to the Court’s darm ‘that BIA had no security plan for the
preservation of [trust] data, . . .gpeak with compelling gpplication today. The
continued lack of trust data security is‘vivid proof’ that Interior has ‘ill failed to make
the kind of effort that they are going to be required to ever make trust reform aredity.’
It is the recommendation of the Specid Master that the Court intervene and assume
direct overdgght of those systems housing Indian trust data. Without such direct
oversght, the threat to records crucid to the welfare of hundreds of thousands of 1IM
beneficiaries will continue unchecked.

Id. at 153-54 (internd citations omitted).
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8. Subseguent Injunctive Relief Granted by the Court

In light of the findings made by the Specid Madter in his Report on IT Security, the plaintiffs
filed an additiond emergency dternative motion for atemporary restraining order on December 4,
2001. After the Department of Interior failed to present any reason for not granting the plaintiffs
request at the additiona hearings held on the matter, the Court had no choice but to order, on
December 5, 2001, that the Interior defendants “immediately disconnect from the Internet dl
information technology systems that house or provide access to individua Indian trust data;” and that
the Department “immediately disconnect from the Internet dl computers within the custody and control
of the Department of Interior, its employees and contractors, that have accessto individua Indian trust
data” Order of December 5, 2001 [Docket Entry # 1036].1*° Thisinjunctive reief was both
necessary and warranted in light of the Department’ s wholesde failure to protect the vast quantities of
commercidly sengtive trust information stored on its computer systems.

On December 17, 2001, after another round of hearings and discussions between the parties
on theissue of IT security (or the lack thereof) at the Department of Interior, the Court entered a
“consent”*3! order regarding information technology. The order superseded the temporary restraining
order entered by the Court on December 5, 2001, and provided a mechanism by which the
Department of Interior would be able to bring its computer systems back online. Order of December

17, 2001 at 5-8 [Docket Entry # 1063]. The order further provided that it “ may be vacated by this

130T his order was amended on December 6, 2001 to reflect that it only applied to the Interior
defendants. Order of December 6, 2001 [Docket Entry # 1038].

BThis order was labded as a“ consent” order because the defendants consented to it, not
because both parties consented to it.
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Court once the Court has determined that the Interior Defendants are in full compliance with this
Consent Order and Interior’ s relevant information technology systems are in compliance with the

applicable slandards outlined in OMB Circular A-130.” |d. at 8.

D. REORGANIZATION OF TRUST FUNCTIONSAT THE DEPARTMENT OF
INTERIOR

There was a cong derable amount of testimony adduced at this contempt trid regarding the
organization of the Department’ s trust management functions as wel asthe individuds currently in
charge of certain aspects of the trust reform effort. See, e.g., Contempt Il Tr. at 3937-38. In
particular, every witness during this contempt tria that was asked about and commented on Interior’s
organizationd framework agreed that it was and is a Sgnificant impediment to the agency’ s ability to
discharge properly itsfiduciary obligations. See, e.q., Contempt Il Tr. at 4332-33. For example,
Deputy Secretary Griles testified thet:

.. .over time it became evident that there was some
inherent conflicts with the current organization. In talking
with Mr. Sonaker specificdly, heindicated that he believed
that in having the oversght respongbility of Specid Trustee
to oversee the trust respongibilities and obligations and
trying to be -- and | will usetheterm the IG, if you will,

of the Department to oversee the implementation and how it was
being done, he believed he had inherent conflict with the
implementation of trust reform specificaly with the
management of the funds and the collection of the funds and
disbursement of the funds, that that resulted in him having an
inherent conflict in how he should go forward.

At the sametime it was clear that within the Buresu
of Indian Affars, in my opinion, there were inherent problems
of lack of leadership and lack of direction, and that we
needed to bring dl this together into some format that would
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dlow for the Department to have a much better organization to
respond to the demands of the Department.

Contempt Il Tr. at 3935-37. Moreover, Secretary Norton herself recognized that Interior needed to
meake changes both at the personnd and organizationd levels. Specificdly, she testified during this
contempt trid that:

A. | think we gill have along way to go in looking a
the people who are performing various tasks and making sure
that those people are the appropriate people for those various
tasks. Were dill in the process of identifying the
deficenciesin our organization and putting in place the
procedures to be able to correct those deficiencies.

Q. Soyoureengaged in -- isthe restructuring critical
to trust reform, as you understand it?

A. | bdieveitisimportant that we do some type of
improvement in our sructure, and to me, it seemsthat we
certainly need to be able to have a clear Sructurethat is

going to have accountability, reponghility. Itisgoing to

have a consggtent way of identifying what needs to be done for
the various eements of trust reform and getting those things
done.

Q. Andtoday, those dlements aren't in place, correct?

A. Unfortunately, we have found oursalves with a system

that is not sufficient. Were working to put those changesin

place, but we gill have along way to go. We ill have

reorganization to do, we still have improvements that need to

be done in agreat many ways.
Contempt |1 Tr. at 4331-32. See dso Contempt 11 Tr. at 2413-15 (Specia Trustee testifying thet he
consdered there to be significant management problems with the TAAMS and BIA Data Cleanup

subproject). In addition, there was aso both documentary and testimonia evidence concerning intra-
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agency disputes that affected the adminigtration of the 1M trust accounts. See, e.q., Contempt |1 Tr. at
121. The Court considers these disputes and problems to be part of the greater issue of trust
management that the Department must address. Thus, whileiit is not appropriate at this point for the
Court to make findings on precisely how the Department of Interior should address dl of these
management issues, it isimportant for the Court to flag this issue as one that must be resolved in an

expeditious manner.**2

V. CONCLUSIONSOF LAW
In this section of the opinion the Court will make conclusions of law based on the findings of
fact presented above. Specificdly, the Court will address in turn each of the five specifications
enumerated in the show cause orders of November 28, 2001, and December 6, 2001.

A. SPECIFICATION 1: FAILURE TO INITIATE A HISTORICAL ACCOUNTING
PROJECT

The Court concludes based on the findings of fact detailed above that the defendants failed to
initiate a historica accounting project as required by the Order of December 21, 1999. The findings of
fact presented above clearly establish that the Department of Interior did not take any substantive

measures (except publishing a sham notice in the Federa Register) during the eighteen month period

1321t is dso worth noting that, perhaps as aresult of his testimony during this contempt trid or
other public statements that were critical of the Department, Thomas Slonaker resigned as Specid
Trustee. While the Court makes no findings a this time regarding the reason for his resignation, the
timing is certainly curiousto say the leadt.
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following the Court’s Phase | trid decison to provide the plaintiffs with the accounting that they are
legdly entitled to recelve. The Court is both saddened and disgusted by the Department’ s intransigence
in the face of the Phase | trid ruling.

In an order dated May 5, 1998, the Court bifurcated this case into that aspect which seeksto
indtitute new trust management practices, known as the “fixing the syslem” portion, and that aspect
which seeks to obtain an accounting of the funds held in the I1M trust by the defendants, known as the
“correcting the accounts’ portion. In the summer of 1999, the Court held the Phase | trid in thisaction,
which encompassed both the fixing the system portion of the case as wdl as the threshold issue of
determining the scope of the accounting that would be required for the correcting the accounts portion
of the action (Phase 11 trid).

In the Phase | trid ruling of December 21, 1999, the Court explicitly found that the 1994 Act
requires the Interior defendants to provide plaintiffs with an accurate accounting of dl money inthelIM
trust held in trust for the benefit of plaintiffs, without regard to when the funds were deposited. Asa
corollary to that finding, the Court further ruled that the 1994 Act requires defendants to retrieve and
retain al information concerning the I1M trust that is (or will be) necessary to render an accurate
accounting of the above mentioned funds. While the Court thus ruled that the defendants had to
perform a historical accounting of the [1M trust accounts-indeed, there would be no Phase 11 tria
without the accounting-the Court refrained from prescribing a specific method by which the accounting
had to be performed. That is, the Court remanded the matter back to the Department of Interior to
perform the historical accounting that would form the basis of the Phase |1 trid without ordering the

Department to utilize a specific accounting method.
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Between December 21, 1999 and July 10, 2001, the Department of Interior failed to take any
subgtantive steps towards completing the required historical accounting of the 1IM trust accounts.
Instead, as the Court discussed at great length above, for more than a year after the Court’s Phase |
trid ruling the Department engaged in a sham Federal Regigter process that greatly mided this Court.

In particular, that process caused this Court to believe that the agency was utilizing avaid
adminigrative gpproach to determine which accounting method it would use to perform the required
historica accounting. In redlity, the Department of Interior was using the Federd Register processto
support its gpped of this Court’s Phase | trid ruling. Irrespective of that deceitful process, for
purposes of Specification 1 it is both sufficient and clear that as of July 10, 2001—-more than ayear and
a hdf after the Court issued its Phase | trid ruling—the Department of Interior still had not started
researching or andyzing the different accounting methods, or retrieving the missng documents thet
would be necessary to perform an accounting. Thus, leaving aside for the moment the actua rendition
of an accounting, as of July 2001 the Department had not even taken the preliminary steps that would
enable it to sdlect a particular method to perform the historica accounting. In fact, the Department did
not know &t that time when it would even be able to make an informed decision about how to perform
the historical accounting of the I1M trust accounts. Moreover, the agency was not then and is not today
in apogtion to estimate when it will ultimately complete the accounting so that the Phase 11 trid, as
described in the Memaorandum Opinion of December 21, 1999, can be held.

The evidence presented at this contempt trid confirmed that Interior only began taking theinitia
seps to develop aplan to perform the historica accounting after more than el ghteen months had passed

snce the Court issued its Phase | trid ruling, and after the Court Monitor had examined the agency’s
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efforts (or lack thereof) to date. It till remains to be seen whether the actions taken by the Department
snce July of 2001 were taken in good faith and whether they will prove to be fruitful.

The defendants argue that, notwithstanding the Department’ s wholesdle fallure to initiate a
historicd accounting project during the eighteen-month period following the Court’ s Phase | trid ruling,
there are three reasons why they should not be held in civil contempt of court. In particular, the
defendants contend that: (1) they complied with the Court’s December 21, 1999 ruling; (2) the Court’s
Phase| trid ruling is not clear and reasonably specific regarding initiating a historica accounting project;
and (3) the Court’s Phase | trid ruling is a declaratory judgment, and a declaratory judgment done
cannot form the basis for a contempt citation. Defs.” Proposed Findings at 139. The Court will
address each of these contentionsin turn.

The Court rgects the defendants argument that they should not be held in civil contempt
because they complied with the Court’s Phase | trid ruling. The Court’ s findings of fact presented
above amply demondtrate that the agency failed to take any substantive actions to facilitate the rendition
of an accounting in the eighteen month period following the Phase | trid ruling. The defendants argue,
however, that they initiated a historical accounting project by creating the Office of Higtorica Trust
Accounting, conducting a pilot accounting of certain judgment fund and per capita accounts, and
performing work on the accounts of the five named plaintiffs. The Court will address each of these
contentions separately.

There are two problems with the defendants argument regarding the creation of OHTA. First,
the dementary act of establishing a separate office to determine how the Department should perform

the hitorical accounting of the [IM trust accounts hardly condtitutes initiating a historical accounting
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project. That is such aprdiminary sep is not sufficient to qudify asinitiating a historica accounting
project because by itsdf it is nothing more than a bureaucratic shuffle. Indeed, there is no reason why
the Department could not have smply tasked existing offices or subagencies within Interior to carry out
the same functions that OHTA now performs. Thus, the cregtion of a separate office to perform these
functions at best brings the Department marginaly closer to performing the required higtorical
accounting. It does not, however, conditute initiating a historica accounting project. The second, and
more sgnificant, problem with the defendants argument regarding the creation of OHTA isthat the
office was not established until eighteen months after the Court issued its Phase | trid ruling. The Court
explicitly found during the initia contempt trid in this case that a“ spurt of activity on the hedls of
plantiffs motion for afinding of contempt” is not sufficient to avoid a contempt citation. Cobdl 11, 37

F.Supp.2d at 21-22 (citing Aspirav. Board of Educ., 423 F.Supp. 647, 654 (S.D.N.Y. 1976)). In

this case, the defendants waited more than ayear and a haf before establishing OHTA, and did so only
after the Court Monitor reported the negative results of his examination into the agency’ s efforts to date
to Michael Rosetti, Counsglor to Secretary Norton. In light of these facts, the defendants cannot shied
themselves from exposure to a contempt citation by referring to the creation of OHTA. Thus, while the
creation of that office appearsto be a postive first step in terms of planning to perform a historica
accounting, it istoo little, too late to condtitute initiating a historica accounting project for purposes of
Specification 1.

The Court amilarly finds that there are two reasons why it must rgect the defendants argument
concerning the pilot accounting of certain judgment fund and per capita accounts. First, the Department

did not begin this pilot until June of 2001, more than seventeen months after the Court issued its Phase |
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trid ruling. For the reasons provided above, Interior cannot rely on efforts undertaken at such alate
date to avoid a contempit citation. Second, OHTA’s own report observed that this pilot project
involved “1IM accounts that are often based on a single transaction and the accounts rardly include
income based on dlotted land revenues or from other sources.” Pls’ Ex. 31 a 11. Thus, even
assuming the pilot wastimely, it is not sufficient to condtitute initiating a historica accounting project
within the context of the Court’'s December 21, 1999 Order. That is, conducting a pilot accounting
project for a subset of fundsis not enough to warrant discharging Specification 1.

Findly, the Court regjects the defendants contention that they initiated a historical accounting
project because of the work Erngt & 'Y oung performed on the accounts of the five named plaintiffs.
This argument is particularly wesak even for the Department of Interior. Notwithstanding the fact that
the work performed by Erngt & Y oung may prove to be vauable in terms of providing those plaintiffs
with an accounting, the work was not meant to be part of alarger historical accounting project.™® In
other words, the work Erngt & 'Y oung performed on the accounts of the five named plaintiffs does not
represent an effort on the part of the defendants to perform a historical accounting for the thousands of
[IM trust beneficiaries. Thus, it can not and does not congtitute, for purposes of Specification 1,
initiating a higtorica accounting project.

The defendants dso argue that they should not be held in civil contempt of court because the

133 n fact, the record of this case indicates that the Department of Interior planned (and perhaps
dill plans) on using the Erngt & Y oung Report to demongtrate that no historical accounting is required
because the accounts of the five named plaintiffs were managed properly. Whileit is not gppropriate
for the Court to make findings on the vaidity of the defendants position, it isimportant to note thet the
work performed by Erngt & Y oung was not done as part of a generally applicable historica accounting
project.
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Court’s Order of December 21, 1999 is not clear and reasonably specific regarding initiating a
historical accounting project. In fact, the defendants go so far asto state that the order does not even
“direct that such aproject beinitiated.” Defs. Proposed Findingsat 139. The Court rgectsthis
argument by the defendants. In May of 1998, the Court bifurcated the proceedings in this case so that
it would address the fixing the system portion of the case first (Phase 1), and then, after an accounting
was performed, the correcting the accounts portion of the action (Phase 11). Order of May 5, 1998
[Docket Entry #94].3%* In June of 1999, before the Phase | trial was held, the Court specificaly noted
that “the second phase of this suit concerns plaintiffs clam for an accounting, which isther ultimate
god inthiscase” Cobdl 111, 52 F.Supp.2d a 19. Moreover, inthe Phasel tria ruling itsalf, the Court
explicitly ruled that the defendants had to perform an accounting of dl funds held in the IIM trugt for the
benefit of plantiffs’*> Given this procedura history, it isinconceivable that the defendants would now
argue that they do not even have to initiate a historical accounting project. That being said, the Court
agrees with the defendants that in the Phase | trid ruling it did not prescribe a specific accounting
method for the agency to employ. Thisfact does not, however, vindicate the defendants contention in
thisregard. Asaninitid matter, it isimportant to note that the Court correctly refrained at that time

from ordering Interior to use a specific accounting method. Cobdll VI, 240 F.3d at 1109. More

134At that point in time it was till up to the plaintiffs to prove that they were legdly entitled to an
accounting.

1391t isimportant to note that there is no difference between a“historical accounting” and an
“accounting.” Indeed, these terms have often been used interchangeably by both the parties and the
Court. Any accounting of funds necessarily involves examining past transactions and events that could
effect the current baance. In this opinion, the Court has predominantly used the term higtorical
accounting to emphasize that the Interior Department must take past transactions into cong deration to
ensure that the current balances in the [IM trust accounts are accurate.
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importantly, for purposes of the instant contempt trial, Specification 1 does not purport to hold
defendantsin civil contempt for sdlecting a particular accounting method. Rather, Specification 1is
predicated on the defendants wholesdle failure to take any substantive steps towards rendering an
accounting for eighteen months after the Court issued its Phase | trid ruling. In this respect, the Court's
December 21, 1999 decision could not have been more clear—the defendants must provide plaintiffs an
accurate accounting of al money inthe lIM trust held in trust for the benefit of plaintiffs, without regard
to when the funds were deposited.** Based on the defendants complete failure to act, they cannot
now clam that they were unaware of what was required of them.

The find argument raised by the defendants with respect to Specification 1 isthat they should
not be held in civil contempt because the “Court’ s order addressing the historical accounting isa
declaratory judgment[,] and a“declaratory judgment is not an order punishable by contempt wheniit is
not obeyed.” Defs.’ Proposed Findings at 139. There are two reasons why the Court rgects this
argument by the defendants. First, the Court finds that the procedura history of this action distinguishes
it from the cases cited by the defendantsin which a contempt citation could not be issued. The
defendants are correct that by itsdf a declaratory judgment cannot serve as the foundation for afinding
of avil contempt. Steffd, 415 U.S. at 471; Armgrong, 1 F.3d at 1290. Thereasonisthat a
declaratory judgment ordinarily does not require action or forbearance by the parties; rather, a
declaratory judgment merely ddlineatesthe parties legd status and rights. 1d. The problem for the

defendants, however, isthat in this case the Court’s Phase | trid ruling did more than smply declare the

136The D.C. Circuit further noted that the accounting must be for al funds (or at least so long as
they were deposited after the Act of June 24, 1938).
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rights of the plaintiffs and the corresponding obligations of the defendants. The Court’s order of
December 21, 1999 dedlt with the first of two phases that had been identified in a scheduling order
entered back in May of 1998. Inissuing the Phase | trid ruling, the Court explicitly found thet the
defendants owed the plaintiffs an accounting for dl funds held inthe [IM trust for thelr benefit. The
Court further noted that it would hold a Phase |1 trid to address the “correcting the accounts” portion
of the case once the mandated accounting was finished, and even went so far asto explain what the
Phase 11 trid would entail. The Court accordingly remanded the matter back to the agency to perform
the necessary accounting. In light of this procedurd history, the Court finds that this caseis
digtinguishable from cases in which the court Smply declared the rights of the parties, and that a
contempt citation can be levied againg the defendants. 1d. The defendants were clearly directed to
perform an accounting of the 1M trust accounts so that the Phase |l trid could proceed. In thisregard,
it isworth noting that even the D.C. Circuit, in describing this Court’s order of December 21, 1999,
wrote that “[t]he court further found that the defendants were in violation of the above-mentioned

fiduciary duties, ordered them to come into compliance with their duties and remanded the required

action to the defendants for further proceedings ‘ not inconsstent’ with the court’ s opinion.” Cobell VI,
240 F.3d at 1094, 1107 (noting also that “the district court issued an order to compel those actions
which had been unlawfully withheld or unreasonably delayed. Specificdly, the digtrict court remanded
the required actions to [the defendants] so that they may begin to discharge the duties found by the
court.”). Second, the Court regjects the defendants argument because one of the reasons the Court
refrained from issuing a structura injunction at the end of the Phase | trid was the defendants

representations that it was unnecessary since they would comply with any order issued by the Court. In

-188-



light of those statements by the Interior defendants, the Court finds that the agency (and the defendants
in this contempt trial) cannot now come forward and argue that a contempt citation will not stand
because the Court declined to issue astructurd injunction. Thisis particularly true in light of the Court’s
admonition in the Phase | trid ruling that “the court can ensure that the [Interior defendants’] promises
are kept, and it has the contempt power that will alow it to do so when appropriate.” Cobdl V, 91
F.Supp.2d a 54. Moreover, the defendants did not request and the Court did not grant astay of its
December 21, 1999 order. Thus, there is no excuse for the agency’ sinaction.

Notwithstanding the above andys's and the extensive findings of fact regarding this
specification, the Court will not issue a contempt citation at this time with repect to Specification 1.
Instead, the Court finds that it is sufficient smply to hold that the defendants unreasonably delayed
initiating the historica accounting project that they were required to perform in accordance with this
Court’s Order of December 21, 1999, and that such delay falls within the broad category of litigation
misconduct that courts have the inherent power to redress. Shepherd, 62 F.3d at 1472; Penthouse
Int'l Ltd., 663 F.2d at 386. In other words, the Court finds that the defendants failure to initiate a
historical accounting project for eighteen months after the Phase | trid ruling congtitutes sanctionable
misconduct in that it unnecessarily and Sgnificantly delayed the Court’s and plaintiffs ability to proceed
with the Phase 1 trid. Webb, 146 F.3d at 971; Shepherd, 62 F.3d a 1475. The defendants fallure
to initiate a historical accounting project has prejudiced plaintiffs ability to present their case,**” and

created an intolerable burden on this Court’ s ability to adjudicate this matter in an orderly and

B Thisis particularly truein light of the fact that Interior made no attempt to retrieve documents
produced prior to 1994.
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expeditious manner. Furthermore, thereis no question that the plaintiffs suffered irreparable injury asa
result of the year and ahdf delay, and that they continue to be injured by the defendants failure to
provide them with an accurate accounting of their funds held in the [IM trust. Asthe Court noted in its
Phase | trid ruling, “[t]he longer defendants delay in creating the plans necessary to render an
accounting, the greater the chance that plaintiffs will never receive an actua accounting of their own
trust money.” Cobdl V, 91 F.Supp.2d a 47. The D.C. Circuit itself recognized that “[g]iven that
many plantiffs rely upon their 11M trust accounts for their financia well-being, the injury from delay
could cause irreparable harm to plaintiffs interestsas [IM trust beneficiaries” Cobell VI, 240 F.3d at
1097. Moreover, the Court finds that the Department’ s fallure to initiate a historica accounting project
after the Court issued its Phase | trid ruling demonstrates the agency’ s continuing breach of itsfiduciary

duty to plaintiffs and its perastent refusal to comply with the orders of this Court.

B. SPECIFICATION 2. CONCEALING THE DEPARTMENT'STRUE ACTIONS
REGARDING THE HISTORICAL ACCOUNTING PROJECT FROM MARCH
2000 UNTIL JANUARY 2001
The Court concludes based on the findings of fact detailed above that the defendants committed
afraud on the Court by concedling the Department’ s true actions regarding the Historical Accounting
Project during the period from March 2000, until January 2001. The evidence presented and
representations made at this contempt tria with respect to this specification prove just how decaitful
and disingenuous the defendants can be towards both the individud Indian trust beneficiaries and this

Court. The Court’sfactud findings further demongtrate the lengths the Department will go to avoid

having to provide the 300,000 plaintiffsin this action with an accounting of their money held in trust by
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the United States.

The Department of Interior represented to this Court (and the plaintiffs) that it was placing a
notice in the Federd Regigter to determine the most reasonable method for providing account holders
with information to evauate their accounts and to determine whether there are discrepancies due to
past management practices. These representations led the Court to believe that the agency was
embarking on alegitimate adminigrative process to determine which accounting method it should utilize
to perform the required historica accounting. In redity, the only accounting method the Department of
Interior ever consdered usang was satisticd sampling. Thus, the notice published in the Federd
Regigter was actudly part of a scheme on the part of the Interior defendantsto get the D.C. Circuit to
overturn this Court’s Phase | trid ruling, delay initiating a historica accounting project, and prevent
more invadve reief from this Court.

The Department of Justice would not permit the Interior defendants to gpped this Court’s
Phase | trid ruling unless the agency began an adminidrative process towards a historical accounting.
Notwithgtanding the fact that Interior never intended to use any accounting method other than satistica
sampling,**® the agency paid the “price of the gppeal” and published a notice in the Federa Register
anyway. In the notice, the Department outlined four potential accounting methods that it could use to
perform the historical accounting of the 1M trust accounts, including Satisticad sampling and

transaction-by-transaction. Believing that this was a good faith effort on Interior’s part to gather

138This, of course, assumes that the Department intended to actually perform some type of an
accounting of the IIM trust accounts. In light of the agency’s history of recacitrance towards such an
endeavor, the assumption is dubious at best.
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information, numerous |IM beneficiaries, a thelr own expense, traveled to and provided comments at
numerous meetings across the country. These beneficiaries overwhemingly favored the transaction-by-
transaction approach.

On gpped, the Department of Interior contended both in its written briefs and during ora
argument that it, rather than this Court, should have the opportunity in the first instance to define the
parameter of any historical accounting project. To support this contention, the Department represented
to the D.C. Circuit (again, both in its written submissons and during ora argument) that it had recently
undertaken an administrative process to ascertain the most reasonable approach to performing the
historical accounting.**® The Department of Justice felt that it was imperative to show action by the
higoricaly recacitrant agency, and that publishing a notice in the Federd Register provided the avenue
by which it could do so. These representations formed the factua foundation of the agency’ s gppellate
argument that it, rather than this Court, should determine as an initid matter the scope of the higtorica
accounting project. The Department also used the notice in the Federal Register to show that it was
taking steps to provide plaintiffs with an accounting of their money held in trust by the agency. Thus,
Interior argued before the D.C. Circuit that this Court’s Phase | trid ruling was premature and should
be reversed because the agency was in the process of determining for itself the scope of the historical

accounting.

139As the Court explainsin more detail below, it does not rely on any of the defendants
representations to the D.C. Circuit to support the conclusion that the agency committed a fraud on this
Court. Rather, the representations to the D.C. Circuit demongtrate the reasoning behind the scheme
perpetrated by the defendants. This Court recognizesthat it is the responsibility of the D.C. Circuit to
address fraudulent representations made before it.
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Despite Interior’ s representations to this Court (and the D.C. Circuit), the agency never
consdered the beneficiaries comments to the notice in the Federal Register before deciding which
accounting method to use. In fact, the agency had not even compiled the results of the Federd Register
process before it chose statistical sampling as the gpproach to conduct the accounting. Worse yet, the
Department actualy began seeking funding for the Satistical sampling project before the time for filing
written comments to the notice had even expired. The Interior Department, of course, did al of this
without ever researching the costs or benefits of the different accounting methods or ascertaining what
the different gpproaches would even entail. 1t isthus clear that the only accounting method ever
consdered by the Department was atistica sampling. Congstent with these deplorable actions, the
Department dso falled to inform the Court that it was not going to make any effort to retrieve missing
documents produced before 1994.

One of the more disheartening aspects of this unconscionable scheme was the pervasve
involvement of attorneysin the Solicitor’s Office. Attorneysin the Solicitor’s Office asssted in
preparing the notice published in the Federal Regigter, participated in the meeting where Interior
officidly sdected gatisticd sampling as the method it would use to perform the historical accounting,
and drafted the memoranda used by the agency to support its predetermined choice to employ the
datistica sampling gpproach. These atorneys took such actions knowing that the agency had never
consdered any of the other options enumerated in the notice published in the Federal Regigter, or even
the comments to the notice provided by the trust beneficiaries. The Court is very disappointed that
atorneys, particularly those that work for the government, would engage in such subterfuge.

The Court concludes that the gross misbehavior described above by the Interior defendants and

-193-



their counsd risesto the levd of fraud on the court, see Aoude, 892 F.2d at 1118-19 (“Because

corrupt intent knows no stylistic boundaries, fraud on the court can take many forms.”); Synanon, 579
F.Supp. a 974-77 (fraud on the Court includes “fraud perpetrated by officers of the court[.]”), and
warrants afinding of civil contempt. Cf. Pendergast, 317 U.S. 412; Williams, 622 F.2d at 838. See
aso Bagwdl, 512 U.S. a 833 (finding that “[c]ontempts such as failure to comply with document
discovery, for example, while occurring outside the court’ s presence, impede the court’s ability to
adjudicate the proceedings before it and thus touch upon the core justification for the contempt
power.”). With the willful assstance of attorneysin the Solicitor’s Office, the Department of Interior
fasay represented to this Court that it was publishing anotice in the Federd Register to determine
which accounting method to use in performing a historical accounting of the [IM trust accounts.
Kupferman, 459 F.2d at 1078. Asthe Court (and plaintiffs) now know, the Department never planned
on using the comments to the notice as part of its decison-making process. Rather, the agency
published the notice in the Federal Register to support the appedl it had filed with the D.C. Circuit. In
thisregard, this case is readily distinguishable from the cases cited by defendants where the courts

concluded that no fraud on the court had been committed. For example, in In re Antibiotic Antitrud,

the Eighth Circuit found that no fraud on the court had been perpetrated where one party made asingle
misrepresentation that it later corrected. 538 F.2d at 195. In this case, there was a scheme directed
towards both plaintiffs and the Court about the centra matter in the case—a historical accounting. The
cases are not even in the same bdlpark. Moreover, the Second Circuit found that no fraud on the
court had been committed in Transaero because the alleged wrongdoer had a good-faith basis for

believing certain factsto be true. 24 F.3d at 460-61. Again, the aleged misdeeds of the party in that
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case are markedly different than the deplorable actions taken by the defendants in thiscase. Inthe
ingtant meatter, the Department of Interior intentionally mided this Court and plaintiffsinto believing that
it was undertaking a legitimate administrative process to determine how to perform a historica
accounting. In redity it was trying to manipulate the D.C. Circuit into reverang this Court's Phase | trid
ruling so that it would not have to conduct any accounting.’*® Asaresult of committing this fraud on the
Court the defendants are in civil contempt.

The Court finds that there are two additiond substantive arguments raised by the defendants
that are worth addressing. Firg, in their consolidated opposition to plaintiffs show cause motions, the
defendants argue that this Court cannot sanction the defendants for conduct engaged in during its
apped to the D.C. Circuit. Consolidated Opp'n at 28 n.20 (citing, for example, Conner v. Travis
County, 209 F.3d 794 (5™ Cir. 2000). This contention by the defendants misunderstands the charge
levied in Specification 2, and is accordingly rgjected. The Court’s decison today is based soldly on
representations that were made by the defendants to this Court, as opposed to those made to the D.C.
Circuit. In particular, the defendants informed this Court in March of 2000 that the Interior Department
was undertaking an administrative process to determine which accounting method to use in performing

the hitorical accounting. In fact, the defendants actually requested an order from this Court, which

10Even if the Court were to agree with the defendants that the egregious actions taken by the
defendants did not congtitute a “fraud on the court” as that term has been defined in other ingtances, like
when aparty istrying to obtain rdief from judgment, it would not vindicate the defendants in this matter.
It isclear that at the very least the defendants’ actions fal within the category of generd litigation
misconduct that this Court has the inherent power to redress. To the extent the Court has the inherent
power to redress such behavior, regardiess of how the parties choose to labe it, the Court clearly has
the authority to redress the actions by the Interior defendantsin this specification.

-195-



they recelved, finding that attorneys in the Solicitor’ s Office would not violate ethica rules by
participating in the notice process. Further, in January of 2001, the Department informed this Court
that it had decided to use the statistical sampling method. In thisfiling, the agency attached the
memoranda of Secretary Babhitt which indicated that the decision to use satistica sampling was based
on the Federd Regigter process. The Court finds that such representations made directly to this Court
give it the power to address the issues raised in Specification 2. Now, of course, the fact remains that
the defendants dso in dl likelihood committed a fraud upon the Court of Appedsaswell. Tha matter,
however, should be l€ft to the D.C. Circuit to resolve. The important thing to recognize is that the
commission of afraud on this Court is not mutudly exclusive with the commission of afraud on the
Court of Appeals. Indeed, it is quite clear that the Interior Department is fully capable of
smultaneoudy defrauding more than one court in this action.

The second issue worth addressing is defendants contention that to the extent plaintiffs are not
satisfied with the manner in which the Federal Register process was carried out, they should file an
action under the APA againg the defendants, rather than amotion for a contempt finding in the instant
matter. Contempt Il Tr. a 2562-64. There are two problems with the defendants' position. Firgt, the
plantiffs dready have filed an action under the APA againg the defendants to obtain an accounting. At
this point, in light of the Court’s Phase | trid ruling, ingtituting contempt proceedings to ensure
compliance with this Court’s ordersis a proper avenue by which plaintiffs may proceed. Second, and
more importantly, the defendants argument fails to appreciate the crux of Specification 2. This
specification is not just about the defendants decision to use a particular accounting method; rather, it is

about the defendants representing to this Court (and plaintiffs) that they were embarking on an
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adminigtrative process to determine which method they would employ to perform the accounting when
in redlity the decison had dready been made. Thereis no question that addressing such fraudulent

representations should be handled in this action, rather than in anew suit under the APA.

C. SPECIFICATION 3: FAILING TO DISCLOSE THE TRUE STATUSOF THE
TAAMS PROJECT BETWEEN SEPTEMBER 1999 and DECEMBER 21, 1999

The Court concludes based on the findings of fact above that the defendants committed a fraud
on the Court by failing to disclose the true status of the TAAMS project between September 1999 and
December 21, 1999. The Department of Interior (and its attorneys) knew, even before the Phase |
trial ended, that many of the representations it had made during that tria with respect to TAAMS were
inaccurate. Notwithstanding the fact that Interior was aware of these false statements and the need to
correct them, the agency intentionally failed to inform the Court about the massive problems it was
experiencing with the new land management system. Thus, the record upon which this Court based its
Phase | trid decison was infected with numerous false atements and inaccurate documents put forth
by the Interior defendants.

In the Phase | trid, which was held during the summer of 1999, the Department of Interior
presented extengve testimonia and documentary evidence regarding TAAMS. Interior argued that
whileits legacy computer systems had many shortcomings, TAAMS did not. In particular, the
Department represented to the Court that TAAMS would alow BIA to administer trust assets,
generate timely bills, identify delinquent payments, track income from trust assets, and digtribute

proceeds to the gppropriate account holders. Dominic Ness, the project manager for TAAMS, even
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went so far asto state that TAAMS “has the potentid probably to be the best land management system
inthe United States.” Phasel trid Tr. a 2391. The Department aso described the manner in which
the agency was going to implement the land management system and the generd time frame for doing
0. Specificdly, the agency indicated that it would first conduct a 100 day pilot project in Billings,
Montana. After completing the pilot project, the Department planned on implementing TAAMSon a
geographica bass to the different Area Offices in the coming year (2000).

In the late summer and early fdl of 1999 it became obvious to the Department that it would not
be able to implement TAAMS ether in the manner that it had described or during the time period thet it
had provided to the Court in the Phase | trid. The reason was that the agency experienced sgnificant
problems with the land management system in July and August that precluded it from even beginning the
pilot project in Billings, Montana. Moreover, a thistime the Department identified consderable data
conversion problems, recognized the fact that it had not properly taken into account the unique business
processes or needed functiondity of BIA when deve oping the land management system, and learned
that there would be sgnificant obstacles to implementing the redty portion of TAAMS. Theredty
portion of the land management system, of course, performs most of the functions identified by the
Department during the Phase | trid. Interior thus knew that dl of these monumenta problemswould
have to be resolved before TAAMS would ever be able to perform the functions that the Department
had touted to the Court.

Asareault of these developments, the Department of Interior, including severd attorneysin the
Salicitor’ s Office, knew that they needed to inform the Court about the Sgnificant problems the agency

was experiencing with its new land management sysem. Despite this knowledge and the fact that these
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officias and attorneys had actudly drafted a memorandum to provide to the Court, the Department of
Interior chose to say and do nothing. That is, the agency made a conscious and deliberate decision not
to correct the patently false statements that its officids had made during the Phase | trid. Moreover,
even assuming arguendo that the Department intended to file the memorandum that it had prepared, the
agency il would not have provided the Court with anything approaching an accurate status of the
TAAMS project. Indeed, as the Court noted above, the memorandum itself demongtrates that the
Department never intended to inform the Court of dl the problems it was experiencing with TAAMS.
The Court concludes that the defendants committed a fraud on the Court by failing to disclose
the true status of the TAAMSS project between September 1999 and December 21, 1999, see Aoude,
892 F.2d at 1118-19; BdtiaAir Lines 98 F.3d at 642-43 (noting that examples of fraud on the court
include “the knowing participation of an atorney in the presentation of perjured testimony.”), and that
they are therefore in civil contempt of court. Cf. Pendergast, 317 U.S. 412; Williams, 622 F.2d at
838. Itisnow abundantly clear that the Sx week Phase | tria was nothing more than a dog and pony
show put on by the Interior defendants. These defendants discussed al of the benefits of TAAMS and
then intentiondly failed to inform the Court that the land management system, which was the centerpiece
of their trust reform effort and defense during the Phase | trid, was experiencing enormous problems
and would not be able to be implemented anytime in the near future. 1n S0 doing, the defendants
deliberately alowed this Court to rule on arecord that was replete with factud errors. Thus, thereisno
doubt that the defendants' actions, with the full knowledge of atorneysin the Salicitor’s Office, see
Kupferman, 459 F.2d a 1078, interfered with this Court' s ability to adjudicate fairly this case and with

the plaintiffs ability to present their case. In thisregard, the Court finds thet this case is readily
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digtinguishable from those in which a party or atorney amply mischaracterized the evidence presented

at trid or failed to correct a minor representation. See, e.q., Weldon v. United States, 225 F.3d 647

(2d Cir. 2000). The heart of the defendants’ case during the Phase | trid was that it would soon be
able to discharge its fiduciary duties properly because TAAMS, its new land management system, was
going enable the agency to perform awide range of functions. Upon learning that the land management
system was not even close to being ready for implementation (even at the pilot site), the Department of
Interior covered up that fact rather than informing the Court. Under even the most regtrictive view of
the term, this unquestionably condtitutes a fraud on the court.

Asacoradllary to this conclusion, it isimportant to note that parties in generd and attorneysin
particular have a continuing duty to gpprise a court of developments which may affect the outcome of a

case. See, e.q., Board of License Commissonersv. Pastore, 469 U.S. 238, 240 (recognizing that

counsd “have a continuing duty to inform the Court of any devel opments which may concelvably affect

the outcome of the litigation.”). See aso United States v. Shaffer Equipment Company, 11 F.3d 450,

458-59 (4th Cir. 1993). Even the Department itself concedes that “the delaysin the TAAMS project
during the summer and fal of 1999 should have been disclosed to the Court.” Defs’ Mation for
Judgment on Partid Findings (January 18, 2002) a 13. The reason for thisrule isthat:

Our adversary system for the resolution of disputes rests on the unshakable foundation
that truth is the object of the system’s process which is designed for the purpose of
dispensing justice. However, because no one has an exclusve insght into truth, the
process depends on the adversarial presentation of evidence, precedent, and custom,
and argument to reasoned conclusions—d| directed with unwavering effort to what, in
good faith, is believed to be true on matters materid to the digpostion. Even the
dightest accommodation of deceit or lack of candor in any materia respect quickly
erodes the validity of the process. As soon as the process falters in that respect, the
people are then judtified in abandoning support for the system in favor of one where
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honesty is preeminent. . . The system can provide no harbor for clever devicesto divert
the search, midead opposing counsd or the court, or cover up that which is necessary
for justice in the end.
Shaffer Equipment Company, 11 F.3d a 457-58. By intentionally failing to gpprise the Court of the
true status of TAAMS, the defendants plainly committed a fraud on this Court and are accordingly

adjudged to bein civil contempt of court.***

D. SPECIFICATION 4: FILING FALSE AND MISLEADING QUARTERLY STATUS
REPORTS STARTING IN MARCH 2000, REGARDING TAAMSAND BIA DATA
CLEANUP
The Court concludes based on the findings of fact detailed above that the defendants committed

afraud on the Court by filing false and mideading quarterly status reports sarting in March 2000,

regarding TAAMS and BIA Data Cleanup. The evidence presented and representations made during

this contempt trid clearly demondtrate that the Interior defendants intentionaly filed the false and
mideading quarterly status reports to make this Court (and the plaintiffs) believe that sgnificant

headway had been made on these two critical subprojects. In redlity, only minima progress-f any at

al-had been made during this time period, and presently neither the TAAMS nor the BIA Data

141Fven if the Court were to assume for the sake of argument that the actions by the defendants
did not riseto the leve of fraud on the court, there is no question that the failure to inform the Court of
the true status of the land management system after the agency became aware of its deplorable
condition is sanctionabl e litigation misconduct that this Court can redress. Furthermore, even if the
Court were to ignore completely the record developed at this contempt trial and focus exclusively on
the current condition of TAAMS, it is clear that one of the principa bases for this Court’s December
21, 1999 decison-that TAAMS will enable the agency to administer properly the 1M trust
accounts-is no longer valid. Both of these findings would warrant the relief that the Court has decided
to grant below.
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Cleanup subproject are even remotely close to being completed.X*? By filing false and mideading
quarterly status reports the Department of Interior prevented both the Court and the plaintiffs from
learning the true status of these two vita subprojects for more than eighteen months. In my fifteen years
on the bench | have never seen alitigant make such a concerted effort to subvert the truth seeking
function of the judicid process. | amimmensdy disgppointed that | see such alitigant today and that
the litigant is a Department of the United States government. The Department of Interior istruly an
embarrassment to the federd government in genera and the executive branch in particular. The
300,000 individual Indian beneficiaries deserve a better trustee-del egate than the Secretary of Interior.

This sorry saga began when the Department of Interior filed its First Report dong with the
Revised HLIPin March of 2000. In the First Report Interior faled to inform the Court that the
difficulties the agency had experienced with TAAMS during the late summer and early fal of 1999
perssted through the winter months, and that the problems were still impeding the implementation of the
land management system. Ingtead, the Department |eft the Court with the digtinct impresson that while
there were difficulties in the summer and fal of 1999, progress was now being made towards deploying
the land management system. In addition to mischaracterizing the overdl status of TAAMS, the
Department aso included severd patently fase and mideading satementsin the report about the land
management system, including that: (1) TAAMS was operationd at the pilot Ste in Billings, Montang;
(2) the land ownership module was implemented at the pilot Ste in Billings, Montana; (3) the system

testing was successful in September and November 1999; (4) the functiond gpproach to implementing

142The lack of progress the Department of Interior has made in completing these two
subprojects during the three years snce the Phase | trid isremarkable.
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TAAMS was better than the geographical method; and (5) the IV & V contractor felt that therewas a
reasonable assurance of successfully implementing the land management system.

The Firgt Report and the Revised HLIP dso failed to portray accurately the status of the BIA
Data Cleanup subproject. Although the agency was more forthright about the difficultiesit was
experiencing with this subproject than the TAAMS subproject, Interior il intentionally mided the
Court by making it seem that significant progress had been made towards ensuring accurate datain the
agency’ s computer systems.#®

The next six quarterly status reports filed by the Department both perpetuated and in many
respects supplemented the fa se and mideading representations made in the First Report and the
Revised HLIP. Because it would be a needless exercise to recount dl of the false and mideading
representations made in these six reports (particularly since the Court dready did so above), the Court
will amply note that there is no question that the Department of Interior intentionaly failed to provide
the Court with a complete and accurate picture of the TAAMS subproject and the BIA Data Cleanup
subproject during thistime period (February 1, 2000-July 31, 2001). That is, for more than ayear
after filing the First Report and Revised HLIP the Department of Interior continued to make the Court
believe that Sgnificant headway was being made towards deploying and implementing TAAMS and

completing the BIA Data Cleanup subproject. In redlity, the land management system has been and il

143The Court concludes that the false and mideading information contained in this report aone
would be sufficient to sustain afinding of fraud on the court and civil contempt. In fact, the Court finds
that each of the first seven quarterly status reports submitted by the Department of Interior condtitute a
fraud on the court and warrants afinding of civil contempt. To the extent that al of the reportsfall
within the ambit of Specification 4, however, the Court will group them together for purposes of this
opinion.
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isa best years away from being fully implemented and the BIA Data Cleanup subproject is dill only in
theinitid sages. Indeed, it is now quite clear that the Department may never be able to implement
TAAMS as afully integrated land management system and that it may be another decade before the
agency can state with any amount of certainty that the data maintained in its computer systemsis
accurate.
The egregious nature of the Department’ s conduct in this regard is exacerbated by the fact that
atorneysin the Solicitor’ s Office actively participated in the drafting of these false and mideading
quarterly status reports. It isabundantly clear that these lawyers played a Sgnificant role in the
reporting process and that they specifically and consistently tempered the language used in the reports.
Although there is no excuse for anyone to engage in this type of misconduct, it is particularly troubling
when attorneys, particularly those that work for the federd government, do so. Asthe Court noted in
itsruling after the first contempt trid:
The federd government here did not just stub itstoe. It abused the rights of the
plaintiffs to obtain these trust documents, and it engaged in a shocking pattern of
deception of the court. | have never seen more egregious misconduct by the federd
government. In my own experience, government lawyers always strived to st the
example by following the highest ethicd sandards that were then amode for the rest of
the legd profession, and the Justice Department always took the position that its job
was not to win an individua case a dl codts, but to see that justice was done. Justice
has not been done to these Indian beneficiaries.

Caobdl 11, 37 F.Supp.2d at 38. Nothing has changed in the three and a hdf years since the Court

issued that opinion.

In the Eighth Report, which was filed during this contempt trid, the Department of Interior

essentialy conceded that the prior seven quarterly status reports did not accurately portray the status of
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either the TAAMS or BIA Data Cleanup subprojects, and that the reporting format the agency selected
“exacerbated the ordinary human inclination to report accomplishments and to ignore obstacles,
difficulties and problemd.]” PIs” Ex. 66 & 6. While the Court appreciates these admissions by
Secretary Norton and views the Eighth Report as much more candid than the previous seven reports, it
in no way absolves the defendants for intentiondly filling seven fase and mideading quarterly datus
reports over a period of ayear and a hdf.

Thus, in accordance with the foregoing andlys's, the Court has no trouble finding thet the
Department of Interior committed a fraud on the Court by filing fase and mideading quarterly status
reports (beginning in Mach 2000) regarding the TAAMS and BIA Data Cleanup subprojects, Aoude,
892 F.2d at 1118-19; BdtiaAir Lines 98 F.3d at 642-43, and that these defendants are in civil
contempt of court for doing so. Cf. Pendergast, 317 U.S. 412; Williams, 622 F.2d at 838.1% Thereis
no question that the false and mideading information contained in these reports affected the Court’s
ability to adjudicate this matter fairly and thet it al but destroyed the plaintiffs ability to present their

case.'® Aoude, 892 F.2d at 1118-19. Moreover, the implication of attorneysin the Solicitor's Office

1441t is d'so worth noting that the quarterly status reports were filed pursuant to the Court’s
Order of December 21, 1999. The Court has no difficulty finding that that order was both clear and
that it was reasonably specific. In particular, the order required defendants to file * quarterly status
reports setting forth and explaining the steps that [they] have taken to rectify the breaches of trust
declared [by the Court] and to bring themsdves into compliance with their statutory trust duties
embodied in the’” 1994 Act. Cabell V, 91 F.Supp.2d a 59. Even the Department of Interior
concedes that “an order requiring them to submit periodic reports requires that the reports be truthful.”
Defs’ Consolidated Opp’'n (November 15, 2001) at 29. The defendants plainly violated this order by
filing reports that were replete with false and mideading representations. Moreover, the Department
did not even address the seven breaches that the agency stipulated to on the eve of the Phase | trid.

15Again, even if the Court were to conclude that the actions by the defendants did not formally
represent a fraud on the court, it undeniably would till congtitute sanctionable litigation misconduct that
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clearly make this misconduct condtitute fraud on the court. Kupferman, 459 F.2d at 1078. It isalmost
unfathomable that afedera agency would engage in such a pervasive scheme amed at defrauding the
Court and preventing the plaintiffs from learning the truth about the administration of their trust accounts.
Asthe Court found above with respect to Specification 3, the pervasiveness and the centrality of the
representations made (or not made) by the defendants in this case distinguish it from those casesin
which courts found that de mimimus misrepresentations or omissions did not rise to the level of fraud on
the court. The fase and mideading nature of these quarterly status reports was intentiond and went to
the heart of the Department’ s trust reform efforts. In light of these findings the contempt citation levied

by the Court today is clearly appropriate.

E. SPECIFICATION 5: MAKING FALSE AND MISLEADING REPRESENTATIONS

STARTING IN MARCH 2000, REGARDING

COMPUTER SECURITY OF IIM TRUST DATA

In light of the findings of fact detailed above, the Court has no difficulty concluding thet the
defendants committed a fraud on the Court by making false and mideading representations starting in
March 2000, regarding computer security of [IM trust data.

Beginning in March 2000, the plaintiffs started questioning the manner in which Interior secured

the vast quantities of confidentid trust information stored in its computer systems. Specificaly, the

this Court can redress. Shepherd, 62 F.3d a 1472. Moreover, leaving aside for the moment the
charged specification, in light of the Department’ s concessions in the Eighth Report it is abundantly clear
that the agency cannot be trusted to provide the Court with timely and complete information regarding
the status of itstrust reform efforts. Even this|atter finding aone would support most of the relief
granted by the Court today.
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plaintiffs filed severd motions between March 2000 and May 2001 in which they argued that the
Department of Interior was not taking proper measures to ensure the security of the trust information
maintained in the agency’s computer systems.  In response to these motions, the Interior Department
and its attorneys consistently represented to this Court that while there was a problem with data
security, the agency was in the process of making the pertinent computer systems more physicdly and
electronicaly secure. One Justice Department lawyer even went so far as to sate that the Department
was “on the verge” of correcting these problems. Tr. of March 7, 2000 Hrng. at 31-33. These
representations were patently false, and the Department and its attorneys knew it. Asthe Specid
Magter found in his Report on IT Security:

Interior—in derogation of court order, common-law, and statutory and regulatory
directives-has demonstrated a pattern of neglect that has threatened, and continuesto
threaten, the integrity of trust data upon which Indian beneficiaries depend. Rather than
take any remedid action, its senior management has resorted to the condescending
refrain that has consstently ingnuated itself into the federd government’ s reaionship
with Native Americans, in generd, and with IIM holders, in particular. And thet is one
that requests forbearance and trust on the grounds that reform continues to be the
‘highest priority.” It isthe view of the Specid Magter that, in thisinstance, such trust is
not warranted, requests for forbearance should be denied and promises of future
compliance should not be credited. The stakes are Smply too high. An agency that
ignores its own commissioned reports and those generated by other federd agencies;
ignores pleas from its own staff for adequate funding; and spends tens of millions of
dollars funding computer systems when the integrity of the very data to be loaded on
those systems has been open to compromise for o many years, ingpires little
confidence.

The security of systems housing trust datais no better today than it was ten years ago.
The circumstances leading to the Court’s darm ‘that BIA had no security plan for the
preservation of [trust] data,” . . .gpeak with compelling gpplication today. The
continued lack of trust data security is‘vivid proof’ that Interior has ‘ill failed to make
the kind of effort that they are going to be required to ever make trust reform aredity.’

Report on IT Security at 153-54 (interna citations omitted).

-207-



There is no question that the defendants, by representing to the Court (and plaintiffs) for more
than ayear that they were in the process of making their computer systems more secure when in redity
they were doing virtualy nothing, committed a fraud on this Court, see Aoude, 892 F.2d at 1118-19,
and arein civil contempt. Cf. Pendergadt, 317 U.S. 412; Williams, 622 F.2d at 838.1% Thisis
particularly true because of the involvement of severd atorneys for the defendants in the fraudulent
scheme. Kupferman, 459 F.2d at 1078. By deliberately making these false and mideading
representations, the defendants necessarily precluded this Court from fairly and promptly adjudicating
this matter and undeniably hindered the plaintiffs ability to present its case on this criticd point. As

Judge Robb of the D.C. Circuit wrote (in dissent) in United States v. Brown, 428 F.2d 1100, 1104

(D.C. Cir. 1970), “[d]aily a United States District Court proceeds on the assumption, proven religble
by long experience, that representations made in open court by trid counsd as officers of the Court are
candid, truthful and may be accepted at face vadue.” The Department of Interior has demonstrated that
neither its officials nor its attorneys can be trusted to provide the Court with accurate information
regarding the agency’ s efforts to ensure the security of its computer systems.

In addition to making conclusions of law with respect to Specification 5 proper, a thistime the
Court will dso address the Specid Magter’ s contention that a fiduciary duty of the defendants—of which
they are currently in breach—is to ensure that the computer systems that house confidential 11M trust

data are adequately secured. Report on IT Security at 3-4 (“It isthe thesis of this Report that a

16Even assuming arguendo that the defendants’ actions did not condtitute a fraud on the court,
they clearly amounted to sanctionable litigation misconduct that this Court has the inherent power to
redress.
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fundamental component of Interior’s duty to monitor and verify trust information ‘ contained in and
processed by the computer systems' necessarily includes an obligation to ensure its integrity.”).
Although the Court believes that the Specia Master construed the defendants’ fiduciary obligationsin
this regard too narrowly, it nonetheless agrees with the fundamenta proposition articulated by the
Speciad Master in his Report on IT Security.**” Specificdly, the Court finds that the Department of
Interior has the fiduciary obligation to ensure the security of trust information regardless of whether that
information is stored on a computer or in awarehouse. Thus, the Court will declare today, pursuant to
the Declaratory Judgment Act, 28 U.S.C. § 2201, and the Administrative Procedure Act, 5 U.S.C. 88
702 & 706, that the Department of Interior is under the duty to ensure thet dl information regarding the
[IM trust (regardless of whether it isin paper or eectronic form) that is necessary to perform an
accurate accounting of dl 1IM trust funds held in trust by the United States is properly secured and
maintained. The Court reaches this conclusion for two reasons. Firgt, the Court finds that the text of
the 1994 Act itsdf requires the Department to take such action. The 1994 Act enumerates certain
things that the Secretary of Interior must do in order to discharge properly her fiduciary duties. These
respongbilities include, for example, “determining accurate account balanced,] providing periodic,
timely reconciliations to assure the accuracy of accounty,] and accounting for the daily and annud
baance of dl funds hdd in trust by the United States for the benefit of an Indian tribe or individua

Indian....” 25U.S.C. § 162a(d); 25 U.S.C. §4011. The Court finds that in order to perform these

1471t isimportant to note that the reason why the duty was narrowly construed in the Report on
I'T Security was because that report only dedlt with eectronic information. In the Specid Master’s
previoudy filed reports he made clear that the Department has a similar obligation with respect to paper
trust records.
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duties properly the Secretary of Interior must ensure that the [IM trust information is secure. To be
aure, thereis smply no possible way for the Secretary to provide plaintiffs with, for instance, an
accurate accounting if the data upon which she relies to do so is subject to unauthorized manipulation.
The Court’ s finding today is entirely congstent with and is actudly a corollary to this Court’sruling in
December 1999. In that opinion, the Court noted, among other things, that “a fundamenta requirement
of defendants respongbilities in rendering an accurate accounting is retaining the documents necessary
to reach that end[.]” The Court smilarly finds and declares today that the defendants accounting
respongibilities aso includes the duty to ensure the security of the information upon which that
accounting will be based. The second reason why the Court reaches this conclusion isthat even if the
duty to secure lIM trust information does not fall within the ambit of one of the enumerated obligations
inthe 1994 Act, in light of the trust law principles that govern thisaction it is clearly one of the agency’s
subsidiary duties. See generdly Restatement (Second) of Trust 88 169-185. The 1994 Act explicitly
provides that “ Secretary’ s proper discharge of the trust respongibilities of the United States shall include
(but are not limited to) the following[.]” 25 U.S.C. 8162a(d). Thus, it is clear that the Satute itsdlf was
not meant to and does not in fact provide an exhaudtive list of the Secretary’ s respongibilities. While it
would not be proper a thistime to determine the full extent of her duties, the Court findsthat it is
necessary to declare that one of the non-enumerated duties of the Secretary is to ensure the security of
al 1IM trust data (whether it be in paper or electronic form) necessary to perform an accurate

accounting.

F. DEFENDANTS ARGUMENTSTHAT THE COURT SHOULD EXERCISE ITS
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DISCRETION AND NOT HOLD THEM IN CIVIL CONTEMPT

Despite the foregoing legal conclusions, the Department of Interior makes severd arguments
why this Court should refrain from holding Secretary Norton and Assstant Secretary McCaeb in civil
contempt of court. The Court will address each of these arguments below.

The defendants firgt argue that “even if the Court views the evidence as sufficient to find
contempt, it should nonetheless declineto do s0.” Defs’ Proposed Findings at 152. To support this
contention, the defendants cite numerous cases in which the court ultimately declined to hold aparty in
contempt. Id. at 152-53. There are two reasons why the Court rgects this argument. First, whilel
agree that Courts must be mindful of the impact a contempt citation will have on a party, it does not
stand to reason that once the necessary facts establishing contumacious conduct are proven the Court
should ssimply decline to hold the wrongdoing party in contempt. To do so would make the contempt
proceedings themselves a complete waste of time, which in this case would be quite substantid.
Second, the extent of defendants' transgressions recounted above are so egregious that the Court has
no difficulty concluding that the contempt citations levied today are warranted.

The second argument raised by Interior is that the Court must consider the good faith efforts of
the agency to comply with the orders of this Court. Defs’” Proposed Findingsat 154. In particular, the
defendants argue that the Court should consider the actions taken by Secretary Norton during her
tenure in office before finding her in contempt of court. Asan initid matter, the Court finds thet to the
extent the defendants are asserting the defense of good-faith substantial compliance, that particular
defense does not help them defend againgt the five specifications at issue in this contempt trid. The

Court’s extensve findings of fact provided above demongtrate in great detail numerous actions taken by
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the Interior defendants that were taken in bad faith. Indeed, four of the five specifications enumerated
in the orders to show cause are expressed in terms of fraud on the court. The commission of afraud on
the court dmost by definition involves actions that were taken in bad faith. In addition, the Court’s
findings regarding the other specification, which involved the agency’ sfalure to initiste a historica
accounting project, amply demondirate that the Department failed to take any substantive action for
eighteen months after this Court issued its Phase | trid ruling. Such indifference by the defendants
hardly congtitutes either good faith conduct or substantid compliance with the Court’s Order of
December 21, 1999. In light of the Court’ s findings above, the defendants contention that the Court
should consider their “good-faith” efforts would be laughable if it were not so sad and cynical.
Moreover, with respect to the specific actions of Secretary Norton, the Court’ s findings of fact
demondrate that for asignificant period of time she was a best marginaly more responsive than her
predecessor to the orders of this Court and her fiduciary obligations as a trustee-del egate of the United
States. Infact, it isquite clear that she began to modify her conduct only after the Court Monitor and
Specid Magter began examining the issues pertinent to the instant opinion, and when her contempt trid
became visble on the horizon.

Conggtent with the preceding contention, the defendants argue that this Court should not hold
the current Secretary of Interior in contempt of court based on the contumacious conduct of her
predecessor or actions taken during her predecessor’ sterm in office. Defs.’” Proposed Findings at
157-58. In other words, Secretary Norton argues that she should not be held in contempt of court for
the misconduct that occurred during Bruce Babbitt' s tenure as Secretary of the Interior. The Court

regects this contention in its entirety. Asan initid matter, it isimportant to remember that both this
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lawsuit in generd and this contempt trid in particular are againg the Secretary of Interior in her officid
capacity. That is, thisaction is not mantained agangt Gae Norton as an individud, just asthe previous
contempt trid was not againgt Bruce Babbitt in hisindividua capacity. Rather, both trids were againgt
the Secretary of Interior—it did not matter who actudly occupied the office a thetime. In light of this
fact, to the extent these contempt specifications are againg the Secretary of Interior in her officid
capacity only, the casdaw is clear that “a subgtituted party steps into the same position of the original

paty.” See, eq., Alberti v. Klevenhagen, 610 F.Supp. 138, 141-42 (S.D. Tex. 1985) (finding county

sheriff in office for five months in contempt of court based amost exclusively on his predecessor’'s

falure to comply with aninjunction.). See also Ranson v. Brennan, 437 F.2d 513, 516 (5th Cir.

1971); Corbin v. Blankenburg, 39 F.3d 650, 654 (6th Cir. 1994). In thisregard, Federa Rule of Civil

Procedure 25(d)(1) explicitly provides that “[w]hen a public officer isaparty to an action in an officid
capacity and during its pendency dies, resigns, or otherwise ceases to hold office, the action does not
abate and the officer’ s successor is automatically substituted as aparty.” While the defendants
characterize these propositions of law as* unremarkable,” the Court finds them to be dispositive of this
issue. Moreover, the Court finds that a contrary rule would not only be inconsstent with the very
notion of officia capacity, but it would dso be incredibly disruptive to litigation againgt governmentd
agencies. The cornergone of suits againgt government officidsin their officid cagpacitiesis that the
action runs againg the office, not theindividud. Asa corollary to that basic premise, one office holder
binds his or her successors by the actions taken during the course of the litigation. A contrary rule
would make it virtualy impossible to conduct litigation againgt the government because each new office

holder could potentidly repudiate the actions or representations of their predecessor. Cf. Morales
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Feliciano v. Rullan, 2002 WL 1477851 at *6 (1st Cir. 2002) (noting that “agovernment officia, sued

in his representative cagpacity, cannot fredy repudiate stipulations entered into by his predecessor in
office during an earlier stage of the same litigation.”).

The defendants further argue that “[a]ny time arequest is made by a party in civil litigation to
have a Cabinet officer held in contempt, considerations of interbranch comity arise” Defs.” Proposed

Findings at 157. To support their pogition, the defendants cite In Re Attorney General, 956 F.2d 58,

64 (2d Cir. 1979), in which the Second Circuit noted that:

Although we unequivocdly affirm the principle that no person is abovethe law, . . .we
cannot ignore the fact that a contempt sanction imposed on the Attorney Generd in his
officid capacity has greater public importance, with separation of powers overtones,
and warrants more sengitive judicid scrutiny than such a sanction imposed on an
ordinary litigant.

In Re Attorney Generd, 596 F.2d at 64. Thus, defendants contend that holding a Cabinet officer in

contempt “should be alast resort.” 1d. a 65. Asaninitia matter, the Court finds that federd courts
have the power to hold executive branch officids, even Cabinet officers, in civil contempt of court.
Cobdl 11, 37 F.Supp.2d at 37-38 (holding former-Secretary Babbitt in civil contempt of court); In Re
Kesder, 100 F.3d 1015, 1016-18 (D.C. Cir. 1997) (noting that “[c]ontempt orders have been levied
againg executive branch officids without even so much as a hint that such orders offend separation of
powers.”). The Court further finds that, as aresult of the overwhelming evidence regarding the
contumacious conduct by the defendants in this matter, the Court need not decide whether Secretary
Norton, as a Cabinet officer, enjoys greater protection against a contempt citation than other litigants.

But see Int’'l Union of Operating Engineersv. Arthurs, 355 F.Supp. 7, 13 (W.D. Okla. 1973) (finding

that “[i]t isfar more important for a government agency to . . . show obedience to the judicia process
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than it would bein the case of a privateindividua.”). Even under the most deferentid standard, the
Court has no difficulty concluding that the contempt citations levied today are appropriate.1*

Findly, the defendants argue that “[t]he Court is obliged to consder the prospective impact of a
contempt finding upon the Secretary’ s ability to carry out the very reformsthat dl parties agree are
essentid to effective trust adminigration.” Defs” Proposed Findings at 160-61. During this contempt
trid, Deputy Secretary Griles was not quite as diplomatic in the way he articulated this argument.
Specificdly, he tetified that:

| dso know that from people around the Department who | would
never -- the inference around the Department is once that [contempt finding]
was determined, people's efforts kind of -- they went, well, he
has aready done the worst he can do to us; we are going to go
on and do the other things.

So | guessif we can find away to move forward

together, that isalot better than the adversarid role, and

that dlows usto do it in a meaningful fashion without -- |

mean, this Secretary and us, if -- the IIM accountholders and

the tribal leaders and the people who we have to work with

have to believe that we are going to do thisif you give usa
chance. If contempt isissued, | think that is going to put a

big sigmaon us, that, wel, this Judge has dready sad

they've dready been in contempt.

Contempt |1 Tr. at 4184-85. The Court rgjects this contention put forth by the defendants and Deputy

198The defendants further argue, in this regard, that the Secretary is entitled more deference than
other litigants because this action is brought under the APA. The Court rgects this contention. First,
the D.C. Circuit made clear in February of last year that in this case the Secretary cannot smply don
the mantle of adminigtrator. Rather, the Secretary’ s actions are subject to the more stringent standards
of afiduciary. Cobell VI, 240 F.3d a 1099. Second, and more importantly for purposes of this
opinion, the fraud committed by the Interior defendants in this action, aswell asthefalureto initiate a
historical accounting project, are so egregious that no amount of deference would support the
conclusion that the Secretary and Assistant Secretary should not be held in civil contempt of court.
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Secretary Griles. The Department of Interior cannot engage in the type of despicable conduct detailed
in this opinion and then argue that the Court should nevertheess not hold the Secretary and Assistant
Secretary in civil contempt because it may affect their prospective ability to discharge their fiduciary
obligations. The plaintiffs lawsuit in generd and this contempt trid in particular are predicated on the
fact that these defendants have not in the past and are not currently carrying out their fiduciary
obligations properly. The defendants argument that a contempt citation would somehow further
undermine their ability to discharge thair fiduciary duties correctly isfarcica. The Court has yet to see
the Department take any action that would support its contention in thisregard. Moreover, by finding
the defendants in civil contempt today the Court has not “done the worst” that it can do. Upon a
proper motion and for good cause shown, the Court has the power to ingtitute additiona (civil or
criminal) contempt proceedings in this matter, and, if it gppears tha the defendants are not performing
thelr fiduciary duties to the best of their ability, the Court can always entertain another motion by
plaintiffs to appoint areceiver over the IIM trust. Thus, if individuals a the Department of Interior,
including Secretary Norton, fed that as aresult of this Court’s ruling they are unable or unwilling to
perform their duties to the best of their ability, then they should leave the Department forthwith or a

least be reassigned so that they do not work on matters relating to the [IM trust.

VI. RELIEF
The most taxing aspect of this case has been and continues to be fashioning appropriate relief
for the plaintiffs. Each timeit has been confronted with this difficult issue the Court has stuck to its

congtitutiona roots by awarding only that relief which it finds to be absolutely necessary. For example,
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following the first contempt trid in this action, in which the Court held former-Secretary Babbitt and
former-Assstant Secretary Gover in civil contempt of court after the plaintiffs proved by clear and
convincing evidence that these defendants disobeyed two discovery orders and successfully covered up
their disobedience through semantics and strained, unilatera, self-serving interpretations of their own
duties, the Court took the moderate steps of gppointing a gpeciad master to oversee the discovery
process and awarding plaintiffs reasonable expenses and attorneys feesincurred as aresult of
defendants' failure to obey the orders. Cobdl 11, 37 F.Supp.2d at 39. Moreover, inits Order of
December 21, 1999, after the plaintiffs proved that the defendants were in breach of the fiduciary
obligations that they owe to the class of 300,000 IIM trust beneficiaries, the Court granted the most
mild form of rdlief that it could fashion. Specifically, the Court declared that the defendants were in
breach of certain fiduciary duties that they owe to the plaintiffs, and then remanded the matter back to

the adminigtrative agency to bring itsdlf into compliance with those duties as well as the obligations

found in the 1994 Act. Cobdll V, 91 F.Supp.2d a 58-59. So as not to interfere unduly in the inner
workings of the Interior Department, the Court further ordered the defendants to file quarterly status
reports setting forth and explaining the steps that they have taken to rectify the breaches of trust
declared by the Court and to bring themsalves into compliance with their statutory trust duties
embodied inthe 1994 Act. 1d. a 59. The Court thus explicitly declined at that timeto issue a
sructurd injunction or even to gppoint a specia master to monitor the defendants progress towards
bringing themsalves into compliance with thair trugt duties. 1d. at 54-55. The Court also rejected at

that time the plaintiffs request for the gppointment of a receiver to manage the 1M trust accounts. 1d.
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at 52.149

Inlight of the Court’s extensve findings of fact and conclusons of law provided above, thereis
no question that the plaintiffs are entitled to relief as aresult of the defendants disgraceful actions. The
difficulty in this case, however, liesin fashioning specific rdlief to award plaintiffs based on the
contumacious and sanctionable conduct of the defendants. In making this determination, the Court
notes that it iswell settled that courts have considerable discretion in imposing coercive and

compensatory sanctions to redress contumacious conduct, see, e.q., McComb, 336 U.S. at 193

(noting that “[t]he measure of the court’s power in civil contempt proceedings is determined by the

19T he manner in which the Court has handled I T security is yet another example of how this

Court has not only used greet care in fashioning relief for the plaintiffs, but aso how the Court has
recognized itsrole in the tripartite framework established in the Condtitution. When it became clear in
the spring of 2000 that the Department could not move OIRM from Albuquerque to Reston without
using third-party contractors, this Court nonetheless denied the plaintiffs motion for a preliminary
injunction. Specificaly, the Court stated that:

[1t] cannot enjoin this operation a this time without inflicting

subgtantial harm on third parties and, indeed, without harming

the very beneficiaries of these trust records who will have critica

payments delayed by the disruption of operations that would

occur if the preliminary injunction issued.
Tr. of April 4, 2000 Hrng. a 10-13. While the Court eventualy ordered the defendants to disconnect
their computers from the internet, it did so only after it became abundantly clear in December of 2001
that the Interior Department till, more than ayear and a hdf later, had not secured the confidentia trust
data stored on its computer systems. Even at that |ate date, the Court il tried to give the agency
every opportunity to avoid injunctive reief. Alas, through its own incompetence and recdcitrance the
Department forced the Court into the position of having to harm the very beneficiaries who have
brought this lawsuit because the agency Ieft thair confidentid trust information virtualy unprotected from
manipulation through the internet. Thus, there is no question that, with respect to IT security, this Court
has exhibited both a tremendous amount of patience with the Department of Interior and a great amount
of respect for the separation of powers doctrine. In this regard, the Court ultimately denied the
plantiffs request for further injunctive rdief in the form of a preiminary injunction because the
defendants offered their own order concerning information technology on December 17, 2001. That
order gill remainsin effect today.
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requirements of full remedid rdief.”), and that judges smilarly enjoy such discretion in fashioning relief
to redress the commission of afraud on the court or actions that congtitute generd litigation misconduct,
see Aude, 892 F.2d at 1119; Perkinson, 821 F.2d at 689. See aso Chambers, 501 U.S. at 45. The
plaintiffs argue that the only appropriate rdlief isto appoint arecever over the lIM trust. They contend
that the defendants actions are so inimical to trust reform that the Secretary of Interior should not be
permitted to continue to administer the 1M trust. The defendants, on the other hand, contend that the
Court should stay the course with respect to the Order of December 21, 1999. In responseto
plantiffs request for the appointment of arecelver, the defendants arrogantly argue only that such an
appointment would be uncondtitutiona, and this Court therefore lacks the power to grant such reief.
That is, the Department of Interior does not argue that the gppointment of arecelver is unwarranted;
rather, the agency only contends that this Court does not have the authority to issue such an order. As
the Court discussesin detail below, notwithstanding the fact that plaintiffs request for the gppointment
of areceiver passes conditutiond muster, the Court will not take such action at thistime. Instead, as it
has done throughout this litigation, the Court will grant only thet relief which it views as being necessary
at the moment. Specifically, the Court will schedule further proceedings to ensure that the defendants
properly discharge their fiduciary obligations, gppoint another special master to monitor the status of
trust reform, and award plaintiffs attorneys fees and expenses. The Court notes that much of the relief
granted is not dependent on the Court’s conclusion that the defendants committed severd frauds on the

Court. Rather, the Court has fashioned much of the relief granted today (such as future proceedings
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and the appointment of a specia master) smply because of the current status of trust reform.> That is,
irrespective of whether the defendants perpetrated a fraud on the plaintiffs and this Court, thereis no
doubt that they have failed to bring themsdves promptly into compliance with the fiduciary duties
declared by the Court in December of 1999 and listed in the 1994 Act. Assuch, the Court has no
choice but to modify the future proceedings in this case and to gppoint another specid master to
monitor the status of trust reform and the defendants' efforts to bring themselves into compliance with
the trust obligations declared by the Court and enumerated in the 1994 Act. The Court will describe dl

of thisrdief bdow.

A. THE APPOINTMENT OF A RECEIVER OVER THE IIM TRUST

The plaintiffs vigoroudy argue that the only adequate remedy to redress the defendants
egregious misconduct in this case is the appointment of areceiver over the lIM trugt. Specifically, the
plaintiffs contend that this Court should * be dissuaded no longer by any further misrepresentation or
pettifoggery and promptly gppoint areceiver so that trust reform may finaly commence” PIs’
Consolidated Motion of October 19, 2001 at 64. In response, the defendants (arrogantly) fal to argue
that the appointment of areceiver isnot warranted in this case. Rather the defendants contend only that
“[t]he relief Plaintiffs seek is beyond this Court’s authority to provide because the United States
Condtitution prohibits gppointment of arecaver to assume the trust management and reform duties

Congress has conferred on the Secretary [of Interior].” Defs.’” Opposition to PIs.” October 19, 2001

1500f course, the Court’ s legal conclusions detailed above certainly provide further support for
thisrdief.
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Motion a 1. Asthe Court explains below, while it finds that the gppointment of areceiver in this case
would be consstent with both the 1994 Act and the United States Congtitution, the Court will refrain
from granting such relief at thistime. Instead, the Court has determined that the more sound gpproach
isto schedule and conduct further proceedings to determine what additiond relief (other than a
receiver) is warranted with respect to the fixing the system portion of the case, and gpprove an
gpproach to conducting a historical accounting of the 1M trust accounts. The Court will discuss these
future proceedings and what they will entall in the next section of this opinion.

a) Courts Equitable Power to Appoint a Receiver

It iswell settled that courts can take broad remedia action pursuant to their equitable powersto
compe compliance with an order. Dixon v. Barry, 967 F.Supp 535, 550 (D.D.C. 1997) (Robinson,
J). One option available to courtsin this regard is the gppointment of areceiver. Morgan v.
McDonough, 540 F.2d 527, 533 (1st Cir. 1976) (noting, in a school desegregation case, that when
“[t]he more usud remedies, contempt proceedings and further injunctions were plainly not very
promising, asthey invited further confrontation and delay; and when the usua remedies are inadequate,
acourt of equity isjudtified, particularly in ad of an outstanding injunction, in turning to less common
ones, such asareceiver, to get the job done.”). Asthe First Circuit observed long ago, “receiverships
are and have for years been afamiliar equitable mechaniam.” 1d.

Specificdly, in the context of trudts, “there isalong history of equitable supervison of trusts and
trustees by courts, which, at the behest of beneficiaries, routindly compd trustees to perform duties,
enjoin breaches of trust, compel redress of breaches of trust, remove faithless trustees, and appoint

recelversto administer trust property.” First Fiduciary Corp. v. Commissioner of Banks, 43 Mass.
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App. Ct. 457, 459 n.2 (Mass. Ct. App. 1997). See dso Moarrison v. Doyle, 582 N.W. 2d 237, 243

(Minn. 1998) (noting that “[t]he beneficiary of atrust may maintain asuit . . . to appoint arecever to

take possession of the trust property and administer the trust[.]”); Carstensv. Nat'| Bank & Trust Co.,

461 N.W.2d 331, 333 (lowa 1990) (same); Boycev. Wendt, 9 N.W.2d 531, 533-35 (Mich. 1943)
(same). Indeed, the Restatement of Trusts (Second) explicitly provides that one equitable remedy
avalable to abeneficiary is the gppointment “ of areceiver to take possession of the trust property and

adminigter thetrust.” Restatement (Second) Trusts 8 199. See also Beckett v. Air Line Rilots

Association, 995 F.2d 280, 286 (D.C. Cir. 1993) (citing approvingly Restatement § 199 for the
proposition that “it is equally fundamentd that the beneficiary of atrust may maintain a suit to compe
the trustee to perform his duties as trustee or to redress a breach of trust.”). Numerous commentators
have a0 recognized that the gppointment of areceiver over atrust is one option available to acourt if
it appears necessary to protect the trust property. See, eq., Scott on Trusts (Volumel 1) at § 199.4
(1967); Bogert, Trusts & Trustees at 8§ 861 (1995). It isworth noting that these same commentators
(and courts) have found that “[o]rdinarily, of course, if the trustee is not properly administering the trust
he will be removed astrustee.” Scott on Trusts (Volumellll) at § 199.4. Moreover, federa
courts have repeatedly held that separation of powers concerns do not inhibit their ability to gppoint a
recelver over astate agency or officia. Morgan, 540 F.2d at 533-34. Stated differently, the case law
is clear that federd courts “are empowered to gppoint receivers to take over state or loca ingtitutions .
.. if necessary to enforce acourt order.” Emmac. v. Eadin, 2001 WL 1180636 at *16 (N.D. C4dl.
2001). To be sure, federd courts have used receivers to make state and loca public officials comply

with legd mandatesin anumber of factud settings, including public schools, see Morgan, 540 F.2d at
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533-34; prisons, see Shaw v. Allen, 771 F. Supp. 760, 763-64 (S.D. W.Va. 1990); mental health

fadilities, see Dixon, 967 F.Supp at 550;%>! water treatment plants, see United States v. Detroit, 476

F.Supp. 512 (E.D. Mich. 1979); and child welfare centers, see LaShawn v. Kdly, 887 F.Supp.297,

315 (D.D.C. 1995) (Hogan, J.).
Similarly, state courts have gppointed receivers over their executive counterparts to compe

compliance with court orders. See, e.q., Judge Rotenberg Educ. Center, 424 Mass. 430, 465-66

(Mass. 1997) (noting that “[w]hen necessary, the role of the judicid branch in civil casesisto provide
remedies for violations of the law, including violations committed by the executive branch.”). Like
federd courts, state courts have gppointed receiversin awide variety of settings, including prisons, see

Crain v. Bordenkircher, 376 S.E.2d 140, 143 (W. Va. 1988); housing developments, see Perez v.

Boston Housing Authority, 400 N.E.2d 1231, 1250-52 (Mass. 1980); juvenile treatment centers, see

Didrict of Columbiav. Jerry M., 738 A.2d 1206, 1213-14 (D.C. Ct. of App. 1999); and mental

hedth fadilities, see Judge Rotenberg, 677 N.E.2d at 149-50.

b) The 1994 Act Does Not Prevent the Court from Appointing a Receiver

Before addressing the congtitutiona arguments raised by the defendants the Court must
determine whether the 1994 Act itself precludes the gppointment of areceiver over thelIM trust. To
the extent that the 1994 Act provides the primary basis for plaintiffS clamsin this action, the Court has
to congder if that statute prohibits the remedy of receivership. After carefully reviewing the 1994 Act,

the Court finds that the statute does not prevent it from gppointing arecelver over the [IM trust so long

1511t gppears that Judge Hogan and Judge Robinson considered their cases like the state cases
cited above, as opposed to involving the appointment of areceiver over afederal agency or officid.
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as the gppointment is otherwise judtified. The Court reaches this concluson for severa reasons.
Fird, the text of the 1994 Act itsdf does not limit this Court’ s &bility to grant relief to the

plantiffs. The Court’sinquiry begins, asit mugt, with the text of the gpplicable statute. Cf. Duncan v.

Walker, 121 S.Ct. 2120, 2124 (2001); Southern Cdifornia Edison Co. v. FERC, 116 F.3d 507, 511

(D.C. Cir. 1997); Natura Resources Defense Counsel v. Browner, 57 F.3d 1122, 1125 (D.C. Cir.

1995). Inthis case, the 1994 Act provides that the “ Secretary [of the Interior] shall account for the
daily and annud badance of dl funds held in trust by the United States for the benefit of an Indian tribe
or an individua Indian which are deposited or invested pursuant to the Act of June 24, 1938[.]” 25
U.S.C. 84011. The gatute further states that “[t]he Secretary’ s proper discharge of the trust
respongbilities of the United States shdl include” among other things “[p]roviding adequate systems for
accounting” and “[d]etermining accurate cash balances. 25 U.S.C. § 162a(d). Thus, asthe Court
observed inits Phase | trid ruling, the 1994 Act “recognized and codified the trust duties of the
Secretary of the Interior, asthe primary trustee-delegate of the United States, toward the [IM trust.”
Cobell V, 91 F.Supp.2d a 13. The text of the statute does not, however, indicate whether a court may
gopoint arecalver as areault of the Secretary’ s failure to discharge properly her fiduciary obligations
enumerated in the satute. In fact, while the statute plainly names the Secretary of Interior asthe
primary trustee-delegate for the United States, it clearly does not limit in any way the relief that a court
may grant as aresult of violations of the statute by the Secretary. It would be a perverse reading of the
1994 Act to say the least for the Court to find that the Secretary isinsulated from having areceiver
gppointed by the same Satutory provisons that she is charged with violating.

Second, the legidative history of the 1994 Act supports the Court granting relief that will ensure
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that the fiduciary obligations of the United States are properly discharged. Asthis Court noted in its
Phase | trid ruling:
By the mid-1980s there was uniform disgpprova of the manner in which Interior was
adminigtering the [IM trust. In 1988, Congress began to hold oversight hearings related
to the handling of government trust accounts. On April 22, 1992, the House Committee
on Government Operations issued a report entitled Misplaced Trust: The Bureau of
Indian Affairs Mismanagement of the Indian Trust Fund, H.R. No. 102-499 (1992)
(Pls" Ex. 1). This thoroughly documented report concluded that Interior had made no
credible effort to address the problems in trust adminigtration in a"wide range of arees’
and that Interior had disobeyed many congressiond directives aimed at forcing Interior
to correct trust management practices and reconcile the Indian trust accounts. PIs" Ex.
1. .. .Based largely on the findings made in Misplaced Trust, Congress passed the
Indian Trust Fund Management Reform Act. See Pub.L. No. 103-412 (1994) (PIs
Ex. 1).
Caobdl V, 91 F.Supp.2d a 12. Thus, Congress enacted the 1994 Act in large part because the
Secretary of Interior was not properly discharging her fiduciary dutiesto the [IM beneficiaries. Indeed,
the D.C. Circuit explicitly found that the 1994 Act was “aremedia statute designed to ensure more
diligent fulfillment of the government’s obligations.” Cobdll VI, 240 F.3d at 1098. See adso Cobdl V,
91 F.Supp.2d at 47 (“Again, the entire purpose of the Act, passed five years ago, was to force Interior
to take these types of basic trust-fund management actions. The [1994 Act] was Congress s judgment
that Interior’s actions had been unreasonably ddlayed.”). Inlight of this purpose, the Court finds
that—to the extent any ambiguity existsHt is unreasonable to read the 1994 Act as alimitation of the
Court’s ability to gppoint areceiver over the [IM trust.
Third, the Court finds that the 1994 Act does not limit this Court’ s power to gppoint areceiver
over the lIM trust because it iswell settled that “if aright of action exists to enforce afederd right and

Congressis silent on the question of remedies, afedera court may order any appropriate relief.”
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Franklin v. Gwinnett County Public Schoals, 503 U.S. 60, 69 (1992). See dso Cobell VI, 240 F.3d

a 1108. The plaintiffsin this case undeniably have aright of action to enforce afederd right as both
this Court and the Court of Appedlshave held. Cobell V, 91 F.Supp.2d at 59-60; Cobdll VI, 240
F.3d a 1110. Moreover, the D.C. Circuit has explicitly found (in this case) that “ courts are presumed
to possess the full range of remedid powers-egd as well as equitable-unless Congress has expresdy

restricted their exercise. Cobdl VI, 240 F.3d at 1108 (citing Crocker v. Pledmont Aviation, Inc., 49

F.3d 735, 749 (D.C. Cir. 1995). Therefore, while the plaintiffs still must show that the appointment of
areceiver does not violate the Congtitution, as a threshold matter the 1994 Act does not inhibit their
ability to obtain such relief.

Fourth, and findly, even assuming that the 1994 Act is ambiguous on this point, the Court
should interpret the act to permit such relief that is otherwise available because the statute must be
“congtrued liberdly in favor of the Indians, with ambiguous provisons interpreted to their benefit.”
Caobdl VI, 240 F.3d at 1101. The fact that this governing canon of congtruction arises “from principles
of equitable obligations and normative rules of behavior, gpplicable to the trust relationship between the
United States and Native American people],]” further supports thisinterpretation of the 1994 Act.

Albuguerque Indian Rightsv. Lujan, 930 F.2d 49, 59 (D.C. Cir. 1991). See dso County of Oneidav.

Oneida Indian Nation of New Y ork State, 470 U.S. 226, 247-48 (1985) (finding that ambiguities that

should be resolved in favor of Indian clams.”).

) The Condtitution Does Not Bar the Appointment of a Receiver in this Case

The cases cited above in Section VI.A(1) amply demongtrate that this Court, as agenerd

matter, possesses broad equitable power to ensure compliance with its orders. The extent to which the
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Court can exercise this power in the ingtant case has specificaly been examined by both this Court and
the Court of Appedls. In June of 1999, this Court observed that, “[c]ontrary to defendants position,
Congress has subjected defendants to the full range of rdlief that plaintiffs seek, in terms of sovereign

immunity.” Cobell 111, 52 F.Supp.2d a 20. The defendants maintained that plaintiffs were not entitled

to common law remedies such as injunctive and declaratory relief because such an dlowance would
essentially be cresting anew body of federd common law. 1d. at 24. The Court explicitly rejected the
defendants  contention in this regard, finding that:

Neither logic nor the case law supports defendants position; to the contrary, both point
toward the availability of these remedies. . . .With the exception of the removd of the
government as trustee, plaintiffs are entitled to seek standard common law remedies for
breach of their 1M trust rights.

Id. On apped, the D.C. Circuit explained in more detail the scope of this Court’ s equitable power in
thiscase. In particular, the D.C. Circuit found that:

the digtrict court has substantia ability to order that relief which is necessary to cure
[defendants'] legd transgressons:
The essence of equity jurisdiction has been the power of the Chancellor
to do equity and to mould each decree to the necessities of the
particular case. Flexibility rather than rigidity has diginguished it. The
qudities of mercy and practicaity have made equity the instrument for
nice adjustment and reconciliation between the public interest and
private needs as well as between competing private clams. . .
Once aright and a violation have been shown, the scope of a didtrict court’s equitable
powers to remedy past wrongs is broad, for breadth and flexibility are inherent in
equitable remedies. Because the agencies involved delayed performance of their legd
obligations, the court was justified in fashioning equitable relief that would ensure the
vindication of plaintiffs rights. That this case involves decades-old Indian trust funds
rather than segregated schools does not change the nature of the court’ s remedia

POWEYS.

Caobdl VI, 240 F.3d at 1108 (emphasis added) (citations omitted).
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Despite the clear import of this Court’s and the Court of Appeds findings, the defendants
nonetheless maintain that the gppointment of arecever over the IIM trust is uncongtitutional.
Specificdly, the defendants maintain that such relief would “ contravene the Appointments Clause,
generd principles of separation of powers, and Articlesl, 11, and 111 of the Constitution, and would be
limited by the Appropriations Clause.” Defs” Opposition a 2. The Court will address each of these
contentions in turn.

1. Appointments Clause

The defendants contend that gppointing a recelver over the [IM trust would violate the
Appointments Clause of the Condtitution. The Appointments Clause provides that the President “shdl
nominate, and by and with the Advice and Consent of the Senate, shall gppoint” dl principd officers of
the United States. U.S. Congt. art. 11 § 2, cl.2. The defendants make severa different contentionsin
this regard, each of which will be addressed by the Court.

Fird, the defendants maintain that by gppointing areceiver over the IIM trust the Court would
be usurping the power of the President to gppoint al principd officers of the United States. Defs!’
Oppostion a 3. The defendants assert that the receiver would be a principa officer because the duties
he would perform (exercisng authority over the lIM trust) “are those of aprincipa officer—the secretary
of Interior—appointed by the President with the advice and consent of the Senate.” 1d. The Court finds
that while the defendants are correct that the Secretary of Interior isaprincipa officer, see Edmond v.
United States, 520 U.S. 651, 663-64 (1997), they are wrong to assume that by discharging some of
the responsihilities currently assigned to the Secretary the court-appointed receiver would be

transformed into a principa officer. To the contrary, it iswell established that court-appointed
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recavers areinferior officers of the United States. See, e.q., Atlantic Trus Company v. Chapman, 208

U.S. 360, 370-72 (1908). The reasonisthat “[g]eneraly speaking, the term ‘inferior officer’ connotes
ardationship with some higher ranking officer or officerd;] that is, “inferior officers are officers whose
work is directed and supervised at some level by others who were gppointed by Presidentia
nominaion.” Edmond, 520 U.S. a 662-63. In the instant case, the receiver would be under the
direction of aUnited States Didtrict Judge, who was gppointed by Presdentia nomination andisa

principal officer of the United States'®? Edmond, 520 U.S. at 667 (Souter, J., concurring) (finding that

“United States didtrict judges cannot beinferior officers’); In re Sealed Case, 838 F.2d 476, 483 (D.C.

Cir. 1988) (dating that “lower federd judges’ are “according to our reading of the clause” principa

officers.), rev’d sub nom. Morrison v. Olson, 487 U.S. 654 (1988). Even the defendants statein a

different section of their opposition that “[a] court-gppointed receiver is‘an officer of the court’ and has
no powers except such as are conferred upon him by the order of his appointment.” Defs.” Opposition
a 11 (citing Booth v. Clark, 58 U.S. (17 How.) 322, 331 (1854). Thus, to the extent defendants
argue that the court-gppointed receiver would be a principa officer, they are wrong.

Second, defendants maintain that if the court-gppointed receiver is an inferior officer, then the
Court lacks the power to make such an gppointment because Congress has not vested the Court with
such authority. Defs’ Oppodtion at 5 (referring to the portion of the Appointments Clause that

provides that “ Congress may by Law vest the Appointment of such inferior Officers, asthey think

121t is dso well recognized that the tenure of court-gppointed receivers last no longer than
necessary, and that their powers are sharply ddlimited and circumscribed by the gppointment order
itself. These facts further support the “inferior officer” status of court-gppointed receivers. Edmond,
520 U.S. at 661.
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proper, in the President adone, in the Courts of Law, or in the Heads of Departments.”). The
defendants argument in this regard is misplaced. The numerous cases cited above demonstrate that

federal digtrict courts are vested with the power to appoint areceiver to ensure compliance with its

orders. See e.q., Morgan, 540 F.2d a 533 (noting that “receiverships are and have been for years a
familiar equitable mechaniam.”). The Supreme Court itself has recognized that “courts have long
participated in the gppointment of court officias such as United States commissoners or magistrates.”

Morrison, 487 U.S. at 679 n16. Furthermore, in addition to its inherent equitable powers (which the

act creating the Court in the firgt instance conferred upon it), the All Writs Act provides this Court with
the power to “issue al writs necessary or gppropriate in aid of [its] respective jurisdiction]] and
agreesble to the usages and principles of law.” 28 U.S.C. § 1651(a). Assuch, this Court has the
equitable power to ensure thet its orders are complied with by gppointing a receiver over the lIM trust.
Dixon v. Barry, 967 F.Supp. a 550 (noting that “it is abundantly clear that a court may appoint a
receiver to force public officias to comply with court orders.”); Cobell VI, 240 F.3d at 1108 (stating
that “ courts are presumed to possess the full range of remedia powers-egal and equitable-unless
Congress has expresdy redtricted their exercise.”).

The find argument raised by the defendants is that “ Congress could not authorize appointment
of arecaver inthis casg’” because it would be “incongruous with the judicia power.” Defs’
Oppodgtion at 6. That is, even if Congress wanted to permit this Court to gppoint areceiver, it did not
have the power to do o since administering trusts are not within the purview of judicid duties.
Because this contention closdly fitsinto the defendants generd separation of powers argument which

the Court addresses in the next section, it is sufficient for the Court Smply to note at this point that al of
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the cases cited above involving prisons, schools, menta hospitas, water treatment plants, and child
welfare centers belie defendants position in thisregard. Defendantsfail to gppreciate that courts
gppoint receivers over public (and private) ingitutions to remedy illegd conduct. Morgan, 540 F.2d at
533. Such action clearly fdlswithin the ambit of courts everyday duty to decide cases and
controversies.

2. Generd Separation of Powers Principles

The heart of the defendants condtitutional claim is that the * gppointment of a receiver would
contravene the separation of powers doctrine by permitting the court to intrude on functions entrusted
to the other branches of the federal government.” Defs’ Oppostion a 7. The Court will address and
rgject in turn each of the arguments the defendants present to support this contention.

Firdt, the defendants argue that the separation of powers doctrine seeks to prevent the
aggrandizement of power in any one of the three branches of government. Defs” Opposition at 7.
They make the fdlacious contention that the Court would be placing itself over the executive branch in
contravention of the separation of powers doctrineif it chooses to gppoint areceiver over the [IM trust.
In making this argument, the defendants completely fail to comprehend the reason why courts appoint
receivers over public ingtitutions. Courts do not gppoint recaelvers over executive agencies or officids
to usurp the power of the executive branch. To the contrary, receiverships are only imposed as
equitable relief after a particular executive officid has demongtrated that she will not comply with the
lessintrusive remedies dready granted by the court. Morgan, 540 F.2d at 533 (dating that the
gppointment of areceaiver is permissible when more usuad remedies, such as contempt proceedings or

further injunctions are likely to cause further delay and confrontation.); Shaw v. Allen, 771 F.Supp. at
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763 (finding that “where the actions or omissions of eected public officids, whether representatives of
federd, date, or locd government impermissibly impinge on the congtitutiondly protected rights of
individuds, including prisoners, federd courts as interpreters of the Congtitution must act to stop such
infringement.”); Newman, 466 F.Supp. at 635 (finding that “[w]hen the usual remedies are inadequate,
acourt isjudtified in resorting to areceivership[.]”). Thus, courts power to gppoint areceiver over
public ingitutions is an important structurd safeguard in our tripartite condtitutiona system of
government because it prevents the executive branch from placing itsdf over the judiciary and the
legidaure. 1d. Thiscaseisaperfect example of such ascenario. After more than a century of
mismanagement, Congress enacted the 1994 Act “to ensure more diligent fulfillment of the
government’sobligations” Cobell VI, 240 F.3d at 1098. Five yearslater, after the Interior defendants
continued to breach their fiduciary obligations, this Court declared that the agency was not properly
discharging its duties towards the 300,000 I1IM beneficiaries, and remanded the matter back to the
agency so that it could promptly correct the breaches and bring itsdf into compliance with the 1994
Act. Cobell V, 91 F.Supp.2d a 59. The Secretary and Assstant Secretary of Interior did virtualy
nothing worthwhile. The intransgence exhibited by the defendants in the face of aclear legiddive
mandate and court order amply demondtrate that the Secretary of Interior and Assistant Secretary have
placed themsalves, as executive branch officias, aove both Congress and this Court. Under such
circumstances, “[i]t would serioudy erode our system of separation of powers if the executive branch
was effectively immune from the judicia power. The federd courts must have the inherent authority to

enforce executive branch compliance with judicid orderq.]” McBride v. Coleman, 955 F.2d 571,

582-83 (8th Cir. 1992) (Lay, C.J,, dissenting). Thus, courts have recognized in numerous factua
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settings that they possess the power to gppoint areceiver if necessary to curbillega conduct by
executive branch officials that continues after the court has ordered it to cease. Cf. Cobell VI, 240
F.3d at 1108 (noting that “[o]nce aright and a violation have been shown, the scope of adigtrict
court’s equitable powers to remedy past wrongs is broad, for breadth and flexibility are inherent
equitable remedies”). 1>

The second argument raised by the defendants is that the gppointment of a receiver would be
inconsistent with the Court’s Article I11 power, which islimited to deciding cases and controversies.
Defs’ Oppodgtion a 9. Asacoradllary to this argument, the defendants argue that it is the Executive
branch’s condtitutionaly prescribed responghbility to ensure that the laws are faithfully executed, and the
Court cannot interfere with the exercise of that respongbility. 1d. Once again, the defendants have
misconstrued and misunderstood what courts do when they gppoint areceiver in aparticular case. A
necessary component of this Court’ s jurisdiction is the ability to determine what relief to grant if the
plantiff prevalsin the action. The Court undertakes this responghbility on adaly basis without even the
dightest hint that it does so in contravention to Article I11. Inthis case, after the plaintiffs proved that
the defendants were in breach of the fiduciary duties that they owe to the IIM beneficiaries, the Court
found that the appropriate relief was a declaratory judgment. A later determination by this Court that
more intrusive relief is necessary, whether it be in the form of an injunction or the gppointment of a

receiver, would not change the basic action taken by the Court. That is, the Court would still only be

1%3The defendants also make the unremarkable contention that this Court cannot exercise
equitable power in contravention of the Condtitution. The better formulation of this argument isthat this
Court’s equitable power islimited by the Congtitution. The problem for the defendantsis that the
gppointment of areceiver in this case would not contravene any provison of the Condtitution.
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deciding, asit does in numerous other cases pending before it, what relief is necessary to remedy illega
conduct by the defendant. Thus, the decision by a court to gppoint areceiver, though more intrusive
than a declaratory judgment, is dill only a matter of whet relief to grant in aparticular case. To be sure,
al of the cases cited aove in which federd digtrict courts gppointed areceiver over a State agency
demondtrate that courts can, consistent with Article I11, grant such relief. 1n terms of the Court’ s power
to take such action in this case, the D.C. Circuit has dready concluded that the fact that “this case
involves decades-old Indian trust funds rather than segregated schools does not change the nature of
the court’s remedid power.” Cobell, 240 F.3d at 1108.

Having placed into context what courts do when they gppoint arecelver, it is clear that the
defendants Article I1 argument Smilarly must fail. By gppointing areceiver, the Court would not be
usurping the executive branch’s authority and respongbility to ensure thet the laws are faithfully
executed. Rather, the Court would smply be granting the relief necessary to cure the defendants
continuing breach of itsfiduciary obligations towardsthe IIM beneficiaries. Asthe Seventh Circuit
observed in asmilar context: “the fact thet it isafederd agency or officer charged with an act of racid
discrimination does not dter the pertinent standards, since it would be unthinkable that the same

Congtitution would impose a lesser duty on the Federd Government. Gautreaux v. Romney, 448 F.2d

731, 738 (7th Cir. 1971). See dso Balling v. Sharpe, 347 U.S. 497, 498-99 (1954). Thus, if the

Court were to accept the defendants’ salf-serving interpretation of Article 11, it would mean that federa
courts could not gppoint arecelver over, for example, afedera prison that was operated in violation of
the Eighth Amendment, or the schools in the Digtrict of Columbia since the Supreme Court has held that

the Fifth Amendment (as opposed to the Fourteenth Amendment) gppliesto those inditutions. | do not
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believe that either the Condtitution or the gpplicable case law supports such an interpretation of Article
.

The third separation of powers argument raised by the defendants is that, in accordance with

the Supreme Court’ s decisions in cases such as Morrison v. Olson, 487 U.S. 654 (1988) and Midretta
v. United States, 488 U.S. 361 (1989), the Court cannot consstent with Article 111 manage the [IM
trust itself. Defs. Oppostion a 9-12. Asthe Court noted above, this argument by the defendants
misconstrues what courts do in general when they gppoint receivers and what this Court would be
doing in particular if it decides to gppoint areceiver over the lIM trust. Determining whet relief to grant
in apaticular case fals squarely within the purview of this Court’s Article I11 duties. Whether the
decison entails granting monetary or injunctive relief, or the gppointment of areceiver, for purposes of
Article 111 the basis of the Court’s power and exercise of that power isthe same. Cobell VI, 240 F.3d
at 1108 (*Once aright and a violation have been shown, the scope of adidtrict court’s equitable
powers to remedy past wrongsis broad, for breadth and flexibility are inherent in equitable remedies”).
Asthe Frg Circuit hed in Morgan, “[t]o be sure, direct judicia intervention in the operation of a school
system is not to be welcomed, and it should not be continued longer than necessary. But if in
extraordinary circumstancesit is the only reasonable aternative to noncompliance with a court’s plan of
desegregation, it may, with appropriate restraint, be ordered.” Morgan, 540 F.2d at 533. See ds0
Newman, 486 F.Supp. at 635 (“When the usud remedies are inadequate, acourt isjustified in
resorting to areceivership[.]”). Indeed, to accept defendants contention in this regard would require
this Court to disregard dl of the cases previoudy cited where federd courts appointed areceiver. The

Court declines to do so because the defendants’ contention is plainly erroneous.
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The fourth argument put forth by defendantsisthat “a receiver would be controlled by the
Court and accountable only to the Court, stripping the President of the power to remove an executive
officid[.]” Defs’ Oppodtion at 13. Yet again, the defendants strained interpretations of the
Constitution and the corresponding case law can not be accepted by this Court. A court-appointed
recelver is an officer of the Court, not the executive branch. As such, dl of the cases cited by
defendants in this section of their brief are whally ingpplicable to the gppointment of arecaiver in the
ingtant matter. Even if the Court gppointed areceiver over the lIM trugt, the President would il
maintain the power to remove any officid within the Department of Interior, including Secretary Norton
hersdlf, that he so desired.

Moreover, the Court finds that the cases cited by defendants where certain duties were placed

outsde the Presdent’ s immediate control, such as Printz v. United States, 521 U.S. 898 (1997), are

distinguishable from the Situation presented in this case, where a court would appoint arecever as relief
for the Secretary’ s continuing falure to discharge properly her fiduciary obligations. In the cases cited
by defendants, courts have held that “the ingstence of the Framers upon unity in the Federd Executive.
. would be shattered, and the power of the President would be subject to reduction, if Congress could
act as effectively without the Presdent as with him, by Smply requiring state officersto execute its laws.
Printz, 521 U.S. at 922-23. Unlike those cases, courts only appoint areceiver after the rlevant
executive officid refuses to comply with the orders of the court and correct the illegd condition that
required relief in thefirst indance. That is, courts do not appoint receivers because they wish to take
control of the functions normally performed by the executive branch; rather, courts take such action

because the executive officid hasin effect declined to do so hersdf.
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Conggtent with their fourth argument, the defendants fifth contention is that the appointment of
areceiver over the [IM trust would be uncongtitutional because Congress has dready made the
Secretary of Interior the trustee-delegate for the United States. [nitidly, the Court notes that this
argument isredly astatutory rather than congtitutiona question. As the Court found above, the 1994
Act (and the other gpplicable statutes) do not inhibit this Court’s authority to appoint areceiver over
the IlIM trust. Indeed, the statutory sections that the defendants cite are the very provisions that the
Secretary was found to be in breach of during the Phase | trid, and are the same provisions of which
sheis ill not in compliance. The fact that Congress codified the Secretary of Interior’s Satus as
trustee-delegate for the United States is by itself irrdlevant. That is, by appointing a receiver, the Court
would in no way be acting in contravention to the 1994 Act or the views expressed by Congress in that
datute. Indeed, in virtudly every case in which arecaiver is gppointed an executive branch officid was
originaly tasked with carrying out the duties performed by the receiver. The gppointment of areceiver
only becomes necessary when that executive officid fallsto act in accordance with that statute and the
governing law. Thus, for these reasons and those provided in the preceding section, the Court rejects
this argument by the defendants.

The sixth argument raised by defendants is thet there is no difference between removing the
United States as trustee and appointing a receiver to administer the [IM trust, and as such the Court
cannot do ether. The Court rgects this postion by the defendants because there is a Sgnificant
difference between these two remedies. Initidly, it isworth noting that the difference between
gppointing arecaiver and removing the trustee iswell recognized in the case law, and by commentators.

See, eq., Restatement (Second) Trustsat 8 199. More importantly, this Court recognized back in
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June of 1999 that while it probably could not remove the United States as the trustee, the other
remedies ordinarily available to beneficiaries-including the gppointment of arecaver—are available to
the plaintiffsin thiscase. Cabdll 111, 52 F.Supp.2d at 24-25, 28 n.17. While the Court will not
describe dl of the differences between the two remedies, it will note that the primary difference
between removing atrustee (or trustee-delegate) and appointing areceaiver isthat arecaevership lasts
only so long as is necessary to ensure that the trust is being administered properly, while the removd of
the trustee or trustee-del egate is permanent. Restatement (Second) Trusts at 8 199, Comment d (* The
recaivership will be terminated by the court when it is determined by the court that the trustee [or
trustee-delegate] may properly continue as trusted].]”); Comment e (“[I]f the trustee who isremoved is
one of severa trustees, the remaining trustees may be permitted to administer the trust or the court may
gopoint anew trustee.”). Thus, gopointing arecaver in this case would not entail removing the
Secretary of Interior as the trustee-delegate for the United States.

Thefind argument raised by the defendants is that the cases where afederd (or state) court
appointed areceiver over a Sate agency are not applicable to the ingtant matter. The Court disagrees.
These cases provide an important starting point for assessing this Court’ s power under Article 11, and
its equitable power to remedy illega conduct by defendants. To the extent that the Court’s power must
be evduated in light of the fact that the defendants in this action are federa rather than State officids, the
Court has done s0. Thereis nothing in either the Condtitution or the corresponding case law that
prevents the Court from granting such relief.

3. Appropriations Clause

Thefind condtitutional argument presented by the defendantsis that the “appointment of a
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receiver would violate the Appropriations Clause to the extent that the receivership would require
expenditures from the Treasury.” Defs” Oppogition a 18. The defendants argument on thispoint is
sorely misplaced. [nitidly, the Court notes that it has aready determined that “clams of lack of funding
cannot be dlowed to legdly impair the United States trustee-delegates exacting fiduciary duties
toward management of thistrust.” Cobell V, 91 F. Supp.2d at 48. Thus, the United States must

dlocate sufficient funds to enable it to administer the [1M trust properly. Loudner v. United States, 108

F.3d 896, 903 n. 7 (8th Cir. 1997) (finding that “the government may not avoid its trust duties on the
grounds that the budget and staff of the Department of Interior are inadequate.”). Interms of the
defendants actud claim that the gppointment of arecaver itsdf would violate the Appropriations
Clause, they areincorrect. Nothing in such an order would contravene that provison of the
Condtitution. An order gppointing areceiver would not be “order[ing] the obligation of funds for which

thereis no appropriation.” Rochester Pure Waters Dist. v. EPA, 960 F.2d 180, 184 (D.C. Cir. 1992).

Furthermore, Congress has in the past and continues to fund the government’ s efforts to administer the
[IM trust. Thus, an order from this Court gppointing a receiver would not encroach in any way on
Congress  power regarding how much money to dlocate to the adminigtration of the [IM trust.
Moreover, even if the Court were to assume that the gppointment order itself would require the
expenditure of funds, the Court finds that this rdlief is andogous to the relief discussed in cases

like Edelman v. Jordan, 415 U.S. 651 (1974), where prospective remediesin the form of an injunction

are avarded notwithstanding the fact that compliance with the injunction requires a state to expend
funds. Inthis case, the gppointment of arecelver would be prospective equitable rdief granted by the

Court to ensure that the United States dischargesiits fiduciary obligations properly.
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d) The Court Dedlinesto Appoint a Receiver a his Time

Having found that the gppointment of arecaiver is condtitutionaly permissible, the Court must
now undertake the difficult task of deciding whether to grant such rdlief at thistime. Courts have
generaly recognized that the gppointment of arecaiver should be the remedy of last resort. See, eq.,
Bracco, 462 F.Supp. at 456 (finding that “areceiver should not be appointed if aless drastic remedy
exigs”). Asaresult, the most important factor for a court to consder when deciding whether to
gppoint areceiver isif an dternative remedy appears likely to be successful. Dixon v. Barry, 967
F.Supp. a 550. Thus, for example, in affirming adistrict court’s decision to gppoint areceiver over a
public high school, the Firgt Circuit observed in Morgan thet:

The more usud remedies contempt proceedings and further injunctions were plainly not
very promising, asthey invited further confrontation and delay; and when the usud
remedies are inadequate, a court of equity isjudtified, particularly in ad of an
outstanding injunction, in turning to less common ones, such as arecealvership, to get the

job done.

Morgan, 540 F.2d at 533. Seed

Newman, 466 F.Supp. at 634 (appointing areceiver after
determining that “[f]urther injunctions or contempt proceedings will not accomplish the task of
compliance; such remedies promise only confrontation and delay. When the usua remedies are
inadequate, a court is judtified in resorting to arecalivership, particularly when it actsin aid of an
outstanding injunction.”).

After carefully examining the extensive record in this case (which is replete with instances of

misconduct by the defendants), the Court has decided not to gppoint areceiver at this juncture.
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Instead, the Court has determined that it will grant further injunctive rdief®>* to make the defendants
correct the breaches of trust declared by the Court and stipulated to by the defendants back in 1999.
The Court has thus chosen to stay its hand for the last time so that it can see whether the defendants,
after 9x years and two contempt citations, can finally comply with the orders of this Court and begin to

discharge their fiduciary obligations properly.

B. FUTURE PROCEEDINGS-PHASE 1.5 TRIAL
It is now abundantly clear that the Phase 11 trid envisioned and described by the Court in the
Memorandum Opinion issued on December 21, 1999, will not occur anytime in the foreseesble future.

Cobell V, 91 F.Supp.2d at 31-32 (stating thet in generd termsthe Phase 11 trid “will involve the

BS5pecificdly, the Court plans on entering a structurd injunction in this case. Structural
injunctions are somewhat different than ordinary injunctions, “in thet their god is not merdly to hdt a
sngle wrongful practice, but to hat a group of wrongful practices by restructuring a socid indtitution
such asamenta hospital, school, or prison.” See Dobbs, Law of Remedies (2™ Edition) at § 7.4(4).
While mogt of the casesin which structura injunctions have been entered involve congtitutiond claims,
see, eq., Hutto v. Finney, 437 U.S. 678 (1978) (8" & 14™ Amendments), the Court finds that such an
injunction is nevertheess both permissible and warranted in this case. Thisis not an ordinary case of
government delay or the failure of the government to abide by itslegd obligations. Rather, in this case,
the United States government is charged with the most exacting fiduciary duties towards the 300,000
individua Indian beneficiaries that comprise the plaintiffs class. The Department of Interior, asthe
trustee-delegate for the United States, has utterly failed to manage this trust properly. The Court must
enter injunctive relief that will fully redress these pervasive and longstanding problems o that the agency
can findly, after more than a century, discharge its fiduciary obligations properly. Moreover, the D.C.
Circuit has explicitly found that this court’s equitable power is as extengve in this case asin cases
chdlenging uncongtitutiona conduct. In particular, the D.C. Circuit stated in February of last year
“[t]hat this case involves decades-old Indian trust funds, rather than segregated schools does not
change the nature of the court’s remedia powers.” Cobell VI, 240 F.3d at 1108. Accordingly, even
though the Court has decided not to use the full extent of those powers by appointing areceiver, it will
enter further injunctive relief.
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government bringing forward its proof on 1IM trust baances and then plaintiffs making exceptions to
that proof.”). Itisequaly apparent to the Court that the defendants are no closer today to discharging
their fiduciary respongbilities properly than they were during the Phase | tria back in the summer of
1999. At the conclusion of that trid, after the plaintiffs proved that the defendants were in breach of the
fiduciary duties that they owe to the 300,000 individual Indian trust beneficiaries, the plaintiffs requested
that this Court put the [IM trust under court supervison. The Court declined to grant such rdlief at that
time because it fdt that it wasiits condtitutional duty to alow the defendants to correct the breaches
declared by the Court and those found in the 1994 Act. Thus, by declaring the trust duties of the
defendants and remanding the matter back to the agency, the Court granted the least intrusve form of
relief that it could fashion.

Inlight of the current posture of this case, it is now obvious thet this relief was and is insufficient.
The reca citrance exhibited by the Department of Interior in complying with the orders of this Court is
only surpassed by the incompetence that the agency has shown in administering the [IM trugt.
Accordingly, the Court concludes that while its factud findings and legd conclusonsin the Phase | trid
ruling were correct (and will therefore not be disturbed), the relief granted by the Court at that timeis

no longer adequate.’> Consistent with this conclusion, the Court has determined that it must now

1%5The Court will not disturb the relief that it granted in its order of December 21, 1999 a this
time. Thus, for example, the defendants still must submit quarterly status reports and must bring
themsdves into compliance with the requirements of the 1994 Act. The relief granted by the Court in
this opinion thus supplements rather than supplants the relief provided by the Court in its Phase | trid
ruling. The Court dso plans, at the appropriate time, to hold the Phase 11 trid as described in the
Court’s Memorandum Opinion of December 21, 1999. Thus, even after the Court issues further relief
in this matter, the defendants will ill ultimately have to put forth their proof that an accounting has been
performed for the 300,000 I1M beneficiaries and that they are discharging their fiduciary obligations
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congder granting further injunctive relief with respect to the fixing the system portion of the case and the
historical accounting project.™ The Court's conclusion in this regard isin full accord with the principle
that courts should “exercise the least possible power adequate to the end proposed.” Spdlone, 493
U.S. a 280. Thereason isthat thereisan equally established axiom that “when the least intrusive

messures fall to rectify the problems, more intrusive measures are judtifiable” Stone v. City of San

Francisco, 968 F.2d 850, 861 (9th Cir. 1992). See dso Ruizv. Esdle, 679 F.2d 1115, 1161 (5th

Cir. 1982), vacated in part on other grounds, 688 F.2d 266 (5th Cir. 1982) (noting that “the remedy

should begin with what is absolutdly necessary. |If those measures later prove ineffective, more stringent
ones should be consdered.”). Moreover, the D.C. Circuit even explicitly stated that “while this] court
should (and did) remand to the agency for the proper discharge of its obligations, the court should not
abdicate its respongbility to ensure that itsingtructions are followed. Thiswould seem particularly
gppropriate where, as here, thereis arecord of agency recacitrance and resistance to the fulfillment of
itslegd duties” Cobell, 240 F.3d a 1109. At thisjuncture, it iscrysta clear that more than a
declaratory judgment is necessary to ensure that the defendants discharge their fiduciary obligations

properly. Thus, as the Supreme Court stated in Powell v. McCormack, “[a] court may grant

declaratory relief even though it chooses not to issue an injunction or mandamus. A declaratory

judgment can then be used as a predicate to further relief, including an injunction.” Powdl, 395 U.S.

properly.

%A s noted above, dthough the Court finds that appointing areceiver over the [IM trust is both
condtitutionaly permissible and justified on the record in this case, the Court concludes that the better
goproach isto, asan initid matter, grant injunctive relief. This, of course, assumes that in the interim the
Department does not take further action that is so inimicd to the proper adminigration of the [1M trust
that the immediate appointment of areceiver iswarranted.
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486, 499 (1969) (internal citations omitted). See dso Gautreaux v. Romney, 448 F.2d 731, 736 (7th

Cir. 1971). To the extent plaintiffs believe that they are entitled to relief in addition to any injunction
that may be entered by the Court, they may request such reief at the appropriate time.

In accordance with the foregoing andys's, the Court will schedule and conduct further
proceedings (which shal hereinafter be referred to as the Phase 1.5 trid) to determine what additional
relief iswarranted in this matter.™>” Specifically, the Phase 1.5 trid will encompass additiona remedies
with respect to the fixing the system portion of the case, and approving an gpproach to conducting a
historica accounting of the 11M trust accounts. In this regard, the Court will order the Interior
defendants to file with the Court and serve upon the plaintiffs a plan for conducting a historical
accounting of the [IM trust accounts. This plan shdl be filed and served upon completion but no later
than January 6, 2003. In addition, the Court will order the defendants to file with the Court and serve
upon the plaintiffs a plan for bringing themselves into compliance with the fiduciary obligations that they
oweto the lIM trust beneficiaries. As part of this plan, the defendants shall describe, in detail, the
gtandards by which they intend to administer the [IM trust accounts, and how their proposed actions
would bring them into compliance with those sandards. This plan should also be filed and served when
completed but no later than January 6, 2003. The Court will grant leave to the plaintiffsto file any plan

or plans of their own regarding the aforementioned metters. If the plaintiffs wish to make such afiling,

'The relief granted by the Court a the conclusion of these proceedings will thus, as noted
above, supplement rather than supplant the relief granted by the Court at the conclusion of the Phase |
trid.
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they should do so no later than January 6, 2003, and should provide the defendants with a copy. 1%
The parties shdl file any summary judgment motions with respect to the Phase 1.5 trid no later than
January 31, 2002. The parties shall aso be afforded the opportunity to file a response to the plan or
plans of the other party. These responses shdl be filed no later than January 31, 2003. The Phase 1.5
tria shal begin on May 1, 2003, a 10:00 am. Dates for pretrid and motions hearings will be set in
subsequent orders.

There are two additional issues worth addressing before moving on to the next section. Firs,
gnce the Phase | trid ended, the Department of Interior has annoyingly perssted in arguing that this
Court lacks jurisdiction to review its efforts to conduct a historica accounting of the 1M trust accounts
because it has not taken final agency action, as required by the APA.*° See, e.q., Defs’ Responseto
the Fifth Report of the Court Monitor at 12-15. The Court finds the Department’ s contention in this
regard to be misplaced. Numerous courts have recognized, and in fact the APA specifically provides,
that where afederd court has jurisdiction to hear challenges to an agency action it dso hasjurisdiction
over clams of unreasonable delay. Telecommunications Research and Action Center v. FCC, 750

F.2d 70, 75 (D.C. Cir. 1984). See dso SeraClubv. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987)

(noting that where “an agency is under an unequivoca statutory duty to act, failure so to act condtitutes,
in effect, an affirmative act that triggers ‘find agency action’ review.”); Public Citizen Hedlth Research

Group v. Commissioner, FDA, 740 F.2d 21, 32 (recognizing that “[w]hen agency recacitranceisin the

1%8The Court will so grant leave to the Treasury defendant to make a pertinent submission in
this regard, but such afiling should be made no later than January 6, 2003.

PThisis arather peculiar lega position to takein light of Specification 1.
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face of aclear gatutory duty or is of such a magnitude that it amounts to an abdication of statutory
respongibility, the court has the power to order the agency to act to carry out its substantive
mandates.”). In the ingtant matter, both this Court and the D.C. Circuit have dready concluded that the
Department of Interior has unreasonably delayed providing plaintiffs with an accurate accounting of
ther funds held in trust by the United States, and in discharging their fiduciary duties properly. Cobell
V, 91 F.Supp.2d at 37; Cobdl VI, 240 F.3d a 1096-97. Inlight of thesefindings, it is disngenuous
for the defendants to continue to argue-one-hundred years after the [IM trust was established, eight
years after Congress enacted the 1994 Act, and nearly three years after this Court issued its Phase |
trial decison-that the Court lacks jurisdiction to compel the agency to act when it has unreasonably
delayed in doing so.

Moreover, the Court finds that even assuming arguendo thet its Phase | triad decision “reset the
clock for afinding of unreasonable delay, [defendants | reasonable time to discharge its fiduciary
obligations has expired.” Cobdll VI, 240 F.3d at 1095 (interna quotation marks omitted). The D.C.
Circuit noted in February of last year that in determining whether an agency has unreasonably ddlayed
taking certain action, courts should consider four factors: (1) the length of time that has elgpsed since
the agency came under aduty to act; (2) the reasonableness of the ddlay in light of the statute which
authorizes the agency’ s action; (3) the consequences of the agency’ s ddlay; and (4) the pleas of the

adminigrative agency to practicd difficulty in carrying out alegidative mandate. 1d. at 1096 (citing Inre

International Chemical Workers Union, 958 F.2d 1144, 1149 (D.C. Cir. 1992)).
Upon consderation of the first two factors-ength of time that has elgpsed and the

reasonablenessin light of the statutory scheme-the evidence presented and representations made during
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this contempt trid undeniably show that Since this Court issued its Phase | trid ruling the defendants
have unnecessarily delayed performing an accounting of the 1M trust accounts, and discharging
properly their fiduciary obligations. In the thirty two months since this Court issued its Phase | trid
ruling, the defendants have not only failed to develop afind plan for performing a historica accounting
of the lIM trust accounts, but they have abandoned as obsolete the Revised HLIP, which was their
plan to ultimately enable them to discharge their fiduciary obligations properly. Moreover, dthough the
1994 Act did not provide a specific timetable as to when these reforms were to take place, the fact that
this Court found nearly three years ago (and the Court of Appeds one and a hdf years ago) that the
agency had dready waited too long to take gppropriate action means that the agency cannot now come
forward and present the same argument.
With respect to the third factor-the consequences of the agency’ s delay—the Court has no
trouble finding thet the delay in this case is particularly harmful to the plaintiffs. Asthe D.C. Circuit
noted in February of last year:
[ T]he consequences of further agency delay are potentialy quite severe. Documents
necessary for a proper accounting and reconciliation have been lost or destroyed, and
the didrict court found little reason to believe that this would change in the near future.
The longer defendants delay in creating the plans necessary to render an accounting, the
greater the chance that plaintiffswill never recalve an actud accounting of their own
trust money. Given that many plaintiffs rely upon their [IM trust accounts for their
financid well-being, the injury from delay could cause irreparable harm to plaintiffs
interests as 1IM trust beneficiaries. Thus, it seemsthat the interests at stake are not
merely economic interestsin an adminigrative scheme, but persond interetsin life and
hedth.

Caobdl, 240 F.3d a 1097. By their continuing failure to provide plaintiffs with an accounting, the

defendants compound the aready subgtantid harm that the plaintiffs have endured.
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With respect to the fourth factor—administrative convenience-the Court finds that athough the
tasks charged to the Department are certainly complex, that is not an excuse for the falure by the
defendants to develop a plan to perform a historica accounting within the last three years or to
discharge ther fiduciary duties properly. Indeed, the D.C. Circuit specificaly noted that “[w]hat little
progress the government has made gppears more due to the litigation than diligence in discharging
fiduciary obligations” Cobell, 240 F.3d at 1097. This contempt trial and the reports of the Court
Monitor and Special Master prove just that.1%°

In sum, the Court finds that even assuming the clock was reset after the Phase | trid ruling was
issued in December of 1999, the reasonable time for the defendants to develop aplan to perform a
historica accounting project and to develop aplan to enable them to discharge their fiduciary
obligations properly has expired. Accordingly, the defendants must submit such plans as the Court
details above to the Court by the scheduled date.

The second issue that the Court will briefly addressis its decison to permit the plaintiffsto file
their own plan for the Phase 1.5 trid.  Although the defendants did not raise thisissue in the instant
contempt proceeding, in other filings they have argued that “[t]he task of the reviewing court isto apply
the appropriate APA standard of review, 5 U.S.C. § 706, to the agency decision based on the record
the agency presentsto the reviewing court.” Defs” Response to the Fifth Report of the Court Monitor

at 18 (quoting Horida Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985)). There are two

180Athough the defendants do not appear to take this position, it isimportant for the Court to
note that the same andysis would apply to the fixing the system portion of the case. That is, the Court
find that the defendants have unreasonably delayed discharging their fiduciary obligations properly, even
if the clock only started to run on December 21, 1999.
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reasons why the Court has decided to permit plaintiffs to submit their own plan or plans. Firgt, the
Court finds that while the defendants waiver of sovereign immunity was made pursuant to the APA, the
gppropriate standard for the Court to gpply when reviewing the defendants actions comes from trust
law.*! Inthisregard, the D.C. Circuit uneguivocaly held, in afirming this Court’s Order of December
21, 1999, that:
The Secretary cannot escagpe h[er] role as trustee by donning the mantle of
adminigrator to claim that courts must defer to h[er] expertise and delegated authority. .
.The Secretary has an overriding duty . . . to ded fairly with Indians. This duty
necessarily condrains the Secretary’ s discretion. When faced with severa choices, an
adminigrator is generdly alowed to select any reasonable option. Yet thisis not the
case when acting as afiduciary for Indian beneficiaries as dtricter sandards gpply to
federd agencies when administering Indian programs.
Cobdl VI, 240 F.3d at 1099 (internd quotations omitted). That court went on to note that “the
Secretary isobligated to act asafiduciary . . . h[er] actions must not merely meet the minimal
requirements of adminigrative law, but must o pass scrutiny under the more stringent standards
demanded of afiduciary. 1d. (stating further that the federd government’s conduct “should be judged
by the most exacting fiduciary standards.”). In accordance with this conclusion, the Court has decided
to permit plaintiffs to file their own plan for the Court to consder during the Phase 1.5 trid. A primary
reason why courts typicaly limit their examination of agency action to the administrative record isthe

arbitrary and capricious standard of review found in the APA. This standard of review is highly

deferentid to the adminidrative agency, and prevents a reviewing Court from disturbing the agency’s

1811n reaching this conclusion, the Court recognizes (as it hasin the past) that the plaintiffs
cdamsin this case are satutorily-based, and that the federal government’ s fiduciary obligations may not
be coextensive with those of an ordinary trustee.
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decison so long asthereisarationa basisfor it. Nationa Black Media Codlition v. FCC, 706 F.2d

1224, 1228 (D.C. Cir. 1983); Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir. 1976). In the present

case, this highly deferentid standard of review does not apply. As such, the Court finds that the
plaintiffs should be able to at least file with the Court their own plan for resolving the Phase 1.5 trid
issues. The Court’s decison is consstent with the approach other courts have taken in redressing
longgtanding violations such as those present in thiscase. Thus, for example, in the context of housing
desegregation, the Second Circuit found thet:

the defendant does not shoulder its burden at the remedy stage merely by coming
forward with aplan. The defendant must come forward with a plan that promises
redigticaly to work, and promises to work now. The district court has not only the
power but the duty to ensure that the defendant’ s proposal represents the most
effective means of achieving desegregation. Thus, when the City proposed its
dternative plan to desegregate Y onkers, the digtrict court was under a duty to weigh
that dlam in light of the facts at hand and in light of any dternative which may be shown
as feasble and more promising in their effectiveness.

United Statesv. Y onkers Board of Education, 29 F.3d 40, 43 (1994).

The second reason why the Court will permit the plaintiffsto file aplan is the unconscionable
delay by the defendantsin performing a historical accounting and discharging their fiduciary duties
properly. As noted above, both this Court and the D.C. Circuit found that:
[i(lnthe case a bar, it is clear that the federa government has been under an obligation
to discharge the fiduciary duties owed to [IM trust beneficiaries for decades. Itisaso
clear that refusng to hear plaintiffs claims could unduly prejudice their rights as trust
beneficiaries. [It i clear that insofar as the federd government owes trust beneficiaries
aduty to maintain records and provide an accounting, delaying review is tantamount to
denying review dtogether.

Caobdl VI, 240 F.3d a 1095. In light of thisfinding, aswell asthe Court’ s findings regarding

unreasonable delay, the Court believes that the most efficient and equitable means of addressing these
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issues isto permit the plaintiffs to file their plan with the Court directly. Furthermore, the Court
anticipates issuing injunctive relief with respect to the historical accounting component of this action &
the conclusion of the Phase 1.5 trid. The Court will take such action as aresult of the defendants
persstent failure to undertake such an accounting even after the Court’s Phase | trid ruling. Because
the Court will not smply remand the matter back to the agency again asit did in December of 1999, it
is not only gppropriate but necessary for the plaintiffs to be heard on these matters at thistime.

The Court will leave dl other matters regarding any such plan submitted by the plaintiffs until
such time as the parties submit their motions for summary judgment. Thus, for example, the Court does
not decide today how it will evauate the plan submitted by plaintiffs with the plansfiled by the
Department of Interior. The Court only decides, as an initid matter, that the plaintiffs shall be permitted

to meke such afiling.

C. PLAINTIFFS REASONABLE EXPENSES & ATTORNEYS FEES

Thereis no question that the defendants must be ordered to pay the reasonable expenses,
including attorneys fees, incurred by plaintiffs as aresult of having to litigate this contempt trid. Courts
have long recognized that such relief is appropriate to redress both contumacious and sanctionable
conduct by alitigant. Food Lion, 103 F.3d 1007, 1017 n.14 (finding that “ despite the generd
American rule againg fee shifting, we see no reason why adistrict court should not be authorized to
include legdl fees specifically associated with the contempt as part of the compensation that may be
ordered to make the plaintiff wholg[.]”); Shepherd, 62 F.3d at 1475 (acknowledging that “inherent

power sanctions available to courtsinclude’” among other things the “award[] of attorney’ s fees and
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expenseq.]”). Awarding such rdief is particularly gppropriate in this case consdering the severity of
the defendants’ transgressions and the fact that the conduct has undeniably exacerbated the already
consderable harm that the plaintiffs have suffered as aresult of the defendants failure to discharge their
fiduciary obligations properly.

In deciding to award the plaintiffs reasonable expenses, including attorneys fees, the Court
notes thet at least some courts have hdd that sovereign immunity prevents courts from imposing

monetary sanctions againg the federd government for litigation misconduct. See, e.q., United Statesv.

Horn, 29 F.3d 754, 770 (1<t Cir. 1994). According to these courts, “[t]he principle of sovereign
immunity operates on the broadest possible levd: it stands as an obstacle to virtualy dl direct assaults
agang the public fisc, save only those incursions from time to time authorized by Congress” 1d. at
761. These courtsthus hold that absent an express waiver of sovereign immunity, no matter how
egregious the government’ s conduct, a private party may not recover expenses. 1d. at 770.

While | agree with these courts that sovereign immunity isavitaly important doctrine, | do not
believe that it precludes this Court from ordering the defendants to pay the plaintiffs reasonable
expenses, including attorneys fees, that they incurred as aresult of having to prosecute this contempt
trid. There are three reasons why | have reached this conclusion.

Firgt, under the law-of-the-case doctrine, this Court can order the defendants to pay such costs
based on their contumacious behavior and litigation misconduct. In February of 1999, this Court held
then-Secretary Babbitt and then-Assstant Secretary Gover in civil contempt for violating two of this
Court’ s discovery orders. Cobel 11, 37 F. Supp.2d at 37. For relief, the Court ordered the

defendantsto “pay plaintiffs reasonable expenses, including attorneys fees, caused by the defendants
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falure to obey this court’s First Order of Production of Information, issued November 27, 1996 and
subsequent Scheduling Order of May 4, 1998.” 1d. at 39. Thereafter, on August 10, 1999, the Court
ordered the defendants to pay plaintiffs $624,643.50 to cover their reasonable expenses and attorneys
fees. Cobdl 1V, 188 F.R.D. at 123 (D.D.C. 1999). On March 29, 2002, after the defendants filed
two frivolous motions, this Court awarded attorneys feesto the plaintiffs yet again. “The law-of-the-
case doctrine rests on asmple premise: the same issue presented a second time in the same case in the

same court should lead to the same result.” Kimberlin v. Quinlan, 199 F.3d 496, 500 (D.C. Cir 1999).

See dso LaShawn v. Barry, 87 F.3d 1389, 1393 (D.C. Cir. 1996) (noting that “[ijnconsistency is the
antithesis of therule of law.”). Applying the law-of-the-case doctrine to the instant matter requiresthe
Court to find that it has the power to award reasonable expenses, including attorney’ s fees, to the
plaintiffs as aresult of the defendants contumacious conduct.

Second, even if the law-of-the-case doctrine did not apply, this Court would still find that it has
the authority to order the government to pay such expenses. Thereason isthat | believe there has been
awaver of soveregn immunity inthiscase. The APA expresdy walves sovereign immunity in actions
other than those seeking money damages’®? 5 U.S.C. § 702. Thus, for example, both this Court and

the D.C. Circuit held that the plaintiffs can, consstent with the sovereign immunity doctrine, maintain the

ingtant suit againg the defendants. See, e.q., Cobell V, 91 F.Supp.2d at 36-38. This Court findsthat a

corollary to thiswaiver is that the government must comply with the rules governing the litigation

162The Court recognizes that another statutory waiver of sovereign immunity can be found in the
Equa Accessto Justice Act, 28 U.S.C. § 2412 (1994). The problem with the waiver in that statute,
however, isthat in this particular case, it would adversdly affect the amount and timing of plaintiffs
recovery of attorneys fees.

-253-



process. That is, to the extent the government has consented to be sued by the plaintiffs, it hasaso
consented to abide by the rules governing the litigation process. Therefore, when the government fails
to comply with those rules, as they have done in this case repeatedly, the Court can sanction the
government. Some courts have found that while courts can sanction the government for litigation
misconduct, they cannot award expenses. Horn, 29 F.3d a 770. | do not believe that this mechanistic
goplication of the sovereign immunity doctrine is gppropriate. The better gpproach, inthisjudge’s
opinion, isto find that once sovereign immunity has been waived by the government for a particular
cause of action, it has been waived for al issues related to that cause of action.'®®

Third, even if the sovereign immunity doctrine agpplies to the instant matter, the Court finds that
its inherent power to award expenses, including attorneys fees, to aprevailing party in acivil contempt

proceeding trumps that doctrine. Alyeska Pipdline Service Co. v. Wilderness Society, 421 U.S. 240

(1975) (finding that a court “may assess atorneys fees for the willful disobedience of a court order ...
as part of thefineto belevied ”) (internd quotation marks omitted). The reason isthat acontrary ruling
would make not only the plaintiffsin this case mere supplicants of the federa government, it would

make this Court a mere supplicant of the executive branch. Virtualy dl of the cases cited by the

183This view of the sovereign immunity doctrine does not mean, however, that courts can order
the government to compensate a party for losses sustained as a result of the government’s
contumacious violation of an injunction. See Coleman v. Espy, 986 F.2d 1184, 1191-92 (8th Cir.
1993). The D.C. Circuit has explicitly noted that whether courts can order such a payment is an open
quedtion in thiscrcuit. United States v. Waksberg, 112 F.3d 1225, 1227-28 (D.C. Cir. 1997).
Although the Court expresses no opinion on that issue, it will note that even assuming that sovereign
immunity precludes such an award, it does not follow that courts would smilarly be precluded from
ordering the government to pay for the expense incurred as aresult of litigating the contempt issue itsdlf.
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defendants in opposing plaintiffs request for areceiver support the Court’s concluson in this regard.
In this case, the defendants committed four frauds on this Court. In addition, they refused to comply
with this Court’ s order to initiate a historical accounting project. Asthe Court noted above,
unfortunately for plaintiffs, thereis no red *“compensatory” rdief that the Court can grant as aresult of
the defendants conduct. Rather, in this case the Court found that the only real option was to conduct
further proceedings to determine how to findly bring the defendants into compliance with their fiduciary
obligations. In accordance with this conclusion, the Court has determined that at least it can award the
plantiffs the cost of litigating this contempt trial. Under these circumstances, to find that this Court lacks
the inherent authority to award expensesto plaintiffs means that this Court lacks the power to enforce
its orders againgt the executive branch of the United States government. This Court does not believe
that such aresult is congstent with the tripartite framework established by the Condtitution, or the
gpplicable caselaw. Asthe Court tated during the first contempt tria in this matter:
courts have a duty to hold government officids respongble for their conduct when they
infringe on the legitimate rights of others. These officids are respongble for seeing that
the laws of the United States are faithfully executed. In this case, the laws--the orders
of this court--were ether ignored or thwarted a every turn by these officias and their
subordinates. The court must hold such government officias accountable; otherwise,
our citizens--as litigants-are reduced to mere supplicants of the government, taking
whatever is dished out to them. That is not our system of government, as established by
the Condtitution. We have a government of law, and government officials must be held
accountable under the law.
Cabdl, 37 F.Supp.2d at14.
D. THE PLAINTIFFS MOTION FOR NON-PARTY EMPLOYEES AND COUNSEL

TO SHOW CAUSE WHY THEY SHOULD NOT BE HELD IN CONTEMPT OF
COURT
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In the order to show cause issued against Secretary Norton and Assistant Secretary McCaleb,
the Court deferred ruling on the plaintiffs motion filed on October 19, 2001, asit related to 37 non-
party employees and counsd. Upon consderation of the memorandafiled in support of and in
opposition to the plaintiffs motion, the record in this case, and the applicable law, the Court finds that it
is not gppropriate to order these individuas to show cause a this time why they should not be held in
contempt of court. The Court does conclude, however, that the record in this case warrants referring
the matter to Specid Magter Bdaran so that he may examine the culpability of these 37 individuas. Cf.

Universal Oil Products, 328 U.S. at 580. The Court reaches this conclusion in part because of rather

than in spite of the investigation conducted by the Inspector Generd’ s Office into these matters. In
conducting its investigation, the Ingpector Generd falled to interview severd “key” individudsthat it
believes to have knowledge of pertinent information. See Department of Interior Office of Inspector
Generd Report: Allegations Concerning Conduct of Department of the Interior Employees Involved in
Various Aspects of the Cobdll Litigation (June 2002) at 1, n.1 (noting that “dl but one former key
employee refused to be interviewed[,]” and one “employee agreed, initidly, to speek to OIG
investigators, but refused requests for a follow-up interview. He subsequently left his podtion with
DOL."). The Inspector Generd’ s Office thus recognized that “in some instances [it is] unable to
provide a complete picture of what happened.”'®* 1d. The Court will accordingly refer this matter to

Specia Master Baaran so that he may develop a complete record with respect to these 37 non-party

1841t is disgppointing, to say the least, that the Inspector General would conclude that there was
no intentional misconduct when such alarge number of key participants were never even interviewed.
Neverthdess, the Ingpector Generd’ s Report isavirtua compendium of information that shows an

agency intotd disarray.
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individuds. Specid Masgter Bdaran shdl, upon completing his review of these matters, issue areport
and recommendation regarding whether each individua should be ordered to show cause why he or
she should not be held in (civil or crimina) contempt of court, or whether other sanctions are
appropriate againg such individuas. The Court will dso refer the plaintiffsS motion for order to show
cause regarding e-mail destruction to Special Master Balaran so that he may issue areport and

recommendation regarding the issues raised in that motion as well.

E. THE APPOINTMENT OF A SPECIAL MASTER-MONITOR

Although the Court declines at this juncture to place the [IM trust into receivership, the Court
concludes that the gppointment of a specid master to monitor the status of trust reform is clearly
warranted. The Court has decided to gppoint another speciad master rather than expand the powers of
Specid Magter Bdaran in this regard because the scope of this lawsuit is such that it is not practical to
have only one individud perform dl of the required duties.

This Court has the authority to gppoint a specid master to monitor the manner in which the

defendants discharge their satutory trust duties. United States v. Microsoft Corp., 147 F.3d 935, 954

(D.C. Cir. 1998) (noting the “well-established tradition alowing use of specid masters to oversee
compliance.”). See aso Defs” Response to the Fifth Report of the Court Monitor at 15 (“The Court
plainly has jurisdiction to monitor Interior’s actions in coming into compliance with its duty to
account.”). In addition to itsinherent equitable powers, the Court is explicitly granted this authority by
Rule 53 of the Federal Rules of Civil Procedure and ostensibly by the All Writs Act, 28 U.S.C. §

1651(a), which authorizes a court to “issue dl writs necessary or gppropriate in aid of [its] respective
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juridiction[] and agreeable to the usages and principles of law.” Under Rule 53(b), a court may
gopoint a specid magter “upon a showing that some exceptiond condition requiresit.” Fed. R. Civ. P.

53(b). See adso Organization for Reform of Marijuana Lawsv. Mullen, 828 F.2d 536, 542 (Sth Cir.

1987). Thus, the Court recognizes that “[t]he appointment of a special master is the exception and not
the rule and [thet] there must be a showing that some exceptiond condition requires such an

gopointment.” Williamsv. Lane, 851 F.2d 867, 884 (7th Cir. 1988) (citing 5A Moore's Federa

Practice 1 53.05[3] n.42 (1987)). Upon consderation of the extensive record in this action, the Court
finds that such exceptiond circumstances plainly exist and that the appointment of a specid master-
monitor is not only appropriate at this time but essentid to the effective management of this case.

Firg, there is no doubt that the appointment of a specid master-monitor is justified as aresult of
the reca citrance exhibited by the Department of Interior in complying with the orders of this Court,
reporting on the current status of trust reform, and discharging its fiduciary obligations. 1d. (concluding
that the gppointment of a speciad master was appropriate because “[t]he record here is replete with

ingtances of adminidrative recadcitrance.”). See dso Hook v. Arizona, 120 F.3d 921, 926 (9th Cir.

1997) (finding that the appointment of a specia master was appropriate because of the defendant’s
“history of noncompliance].]”). Eveninthe Phasel trid ruling of December 21,1999, the Court found
that “it would not be an abuse of discretion to gppoint a Specid Master or Monitor to closaly check
defendants progress toward bringing themsdves into compliance with their trust duties. After dl,
defendants have shown their historic inability to keep their promises with regard trust management
reform and their unwillingness to comply with court orders” Cobell V, 91 F.Supp.2d at 55 (stating

further that defendants “are but one step away from earning more involved court oversight over the [IM
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trust, such as another Specid Magter or Monitor, should they fail to live up to their own representations
or fall to abide by the court’s order issued thisdate.”). Nevertheless, the Court declined at that timeto
gppoint a specid master because, even after years of empty promises by the agency and afinding of
civil contempt, the Court fdt thet it was “its condtitutiona duty to alow defendants the opportunity to
cure the breaches of trust declared” by the Court and “to carry through on their promises” 1d. at 54.
In light of what the Court now knows about the defendants' actions after the Phase | trid ruling as well
as the current status of the agency’ strust reform activities, it would be nothing less than an abdication of
this Court’ s condtitutionaly prescribed duty for it not to take further action and appoint a specid
master-monitor. Indeed, the Court specificaly told the defendants in December of 1999 that “[should
the court find in the future upon proper motion by plaintiffs that defendants have been less than truthful
in their representations or that defendants adherence to prompt remedial action turns out to have been
feigned, then the court may well decide to exercise its authority to ensure that its orders are carried
out.” 1d. a 54. Moreover, the D.C. Circuit stated that “[i]t remains to be seen whether in preparing to
do an accounting the Department takes steps so defective that they would necessarily delay rather than
accelerate the ultimate provision of an adequate accounting, and the detection of such steps would fit
within the court’ s jurisdiction to monitor the Department’ s remedying of the delay[.]” Cobdl VI, 240
F.3d a 1110. Even now the Court has decided only to grant this minimal relief rather than take more
intrusive action like gppointing arecaiver.

It isimportant to note that despite the above analysis, the Court’ s decision to gppoint a specia
master-monitor is not dependent on its legd conclusions regarding the perpetration of afraud on the

Court. Even assuming arguendo that the defendants did not commit a fraud on the Court, the
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gppointment of a gpecid master-monitor is fill clearly necessary to ensure that this Court and the
plantiffs recaive timely, accurate information regarding the status of trust reform and the defendants
efforts to discharge properly ther fiduciary duties. The defendants have conceded, both during this
contempt tria proper and in their Eighth Report, that the first seven quarterly status reports did not
provide the Court with complete and accurate information regarding the TAAMS and BIA Data
Cleanup subprojects, IT security, the Department’ s efforts to perform a historical accounting of the [IM
trust accounts, or the seven statutory breaches that the agency stipulated to on the eve of the Phase |
trid. Inlight of these falures on the part of the Interior defendants (irregardless of whether they amount
to afraud on the court), the Court finds it both appropriate and necessary to gppoint a specia master-
monitor. Of course, the Court’ s ultimate conclusion that the Department did commit such afraud
provides further support for the gppointment of a specia master-monitor.

Second, the appointment of a specia master-monitor in this matter is aso appropriate because
of the extendve daily involvement required in monitoring the defendants efforts to bring themsalvesinto
compliance with their trust duties declared by the Court and prescribed in the 1994 Act. Hook, 120

F.3d at 926; Gary W. v. Louisana, 601 F.2d 240, 244-45 (5th Cir. 1979). See dso Loca 28 of

Sheet Metal Workers Int'l Assoc. v. EEOC, 478 U.S. 421, 482 (1986) (finding that “in light of the

difficulties inherent in monitoring compliance with the court’s orders, and especidly petitioners
established record of resistance to prior state and federa court orders designed to end their
discriminatory membership practices, gopointment of an administrator was well within the Digtrict
Court’ sdiscretion.”). Thereisno practicd means by which this Court done can monitor the status of

trust reform or the defendants purportedly vast efforts to bring themsalves into compliance with their
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trust responghilities. Courts have consstently found that under such circumstancesit is proper for them

to gppoint a speciad master or monitor. See, e.q., Hook, 120 F.3d at 926; Hoptowit v. Ray, 682 F.2d

1237, 1263 (9th Cir.1982); Campbell v. McGruder, 580 F.2d 521, 543-44 (D.C. Cir. 1978);

Newman v. Alabama, 559 F.2d 283, 290 (5th Cir. 1977), rev’d in part on other grounds; Alabamav.

Pugh, 483 U.S. 781; Sdazar v. Disrict of Columbia, 1997 WL 306876 at 2-4 (D.D.C. 1997).

The Court recognizes that most of the cases cited above involve Situations where a structura
injunction has dready been entered by the Court and, as aresult, the specia master-monitor actudly
overseesin many respects the defendants’ efforts to bring themsalvesinto compliance with that order.

See, eq., Apex Fountain Salesv. Klenfeld, 818 F.2d 1089, 1097 (3d Cir. 1987). See aso Williams

v. Lane, 851 F.2d 867, 884 (7th Cir. 1988) (affirming the ditrict court’s decison “ gppointing a master
directed to supervise and coordinate the actions of prison officiadsto effectuate full compliance].]”). In
this case the Court has not yet entered a structurd injunction. In light of thisfact, the Court finds that
the newly appointed specid master-monitor should not oversee or manage the Department’ s efforts to
bring themsalves into compliance with the obligations declared by the Court and enumerated in the
1994 Act. Rather, a thistime the specid master-monitor should only monitor the current status of trust
reform and the Department’ s trust reform efforts as they relate to the duties declared by the Court and
found in the 1994 Act. The specid master-monitor shall advise the Court and the parties of his findings
by periodicaly filing reports with the Court.2® To the extent the special master-monitor has

recommendations on particular matters, he may include them in his reports aswell. Moreover, the

185The special master-monitor shall provide copies of his reports to the parties.
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Court finds that, congstent with the above described duties, the newly appointed specid master-
monitor shall oversee the discovery process and administer document production, except on matters
related to I'T security, document retention and preservation, and the Department of the Treasury.
Those matters shdl dill be handled by Specid Master Bdaran.

In accordance with the foregoing andysis, the Court will gppoint a pecid master-monitor in
this action pursuant to Rule 53(b) to monitor the status of trust reform and the defendants progress
towards bringing themsalves into compliance with their fiduciary duties as declared by the Court and
prescribed in the 1994 Act. The specia master-monitor shall ensure that the Court (and the plaintiffs)
receive complete and accurate information regarding these matters by periodicdly filing status
reports.®® In these reports, the special master-monitor may apprise the Court of any other matters that
he deems pertinent to thislitigation, but take no further action without prior approva of the Court, as
well as provide the Court with any recommendations he may have regarding issues identified in the
reports. The specid master-monitor shall dso oversee the discovery process and administer document
production, except insofar as the issues raised by the partiesrelate to I T security, records preservation
and retention, the Department of the Treasury, or Paragraph 19 documents.

Nothing in this section of the Memorandum Opinion shdl affect the gppointment of Specid
Master Baaran, except that he shal only oversee the discovery process to the extent that it involves

issues related to I T security, records preservation and retention, the Department of Treasury, and

16T he gppointment of the speciad master-monitor in no way affects the defendants’ obligation to
continue to file quarterly status reports as provided in the Court’s Order of December 21, 1999.
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Paragraph 19 documents.’®” All other future discovery matters shal be within the purview of the newly
appointed specid master-monitor unless the Court specifically directs that they be handled by Specid

Master Balaran.'®®

F. FURTHER RELIEF-DISCOVERY

The defendants have amply demonstrated during the two and a haf years snce this Court’s
Phase | trid ruling that they cannot be trusted to report in atimely manner complete and accurate
information regarding the status of trust reform and their efforts to discharge their fiduciary
respongbilities properly. At the time the Court issued its Phase | trid decision, the Court found thet it
was sufficient for the defendants to file quarterly status reports and for plaintiffs to then “ petition the
court to order defendants to provide further information as needed if such information cannot be
obtained through informa requests directly to defendants.” Cobell V, 91 F.Supp.2d at 59. See ds0
Contempt Il Tr. at 1474-75. The Court finds that this approach is no longer appropriate in light of the
fdse and mideading quarterly status reports filed by the defendants since March 2000. Accordingly,
the Court will permit plaintiffs full discovery on matters that they otherwise would not have been able to

explore prior to this decison. While the Court will thus expand the scope of discovery for the plaintiffs,

187To the extent that Specid Master Baaran has dready started working on pending discovery
motions, he shall be tasked with addressing those motions or referring them to the Specid Master-
Monitor for disposition. The newly appointed specid master-monitor will be empowered to address
discovery motions filed after this date or referred to him by Specid Master Baaran.

188 light of the Court’'s decision to gppoint a Special Master-Monitor at this time, the Court
will terminate the consent order of April 15, 2002, in which it extended the gppointment of the Court
Monitor for another year.
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the Specid Magter-Monitor shal ensure that such discovery does not unreasonably interfere with the
defendants ability to develop their plans for submission to the Court. As noted above, the Court will
aso0 continue to require the defendants to file quarterly status reports pursuant to the December 21,

1999 Order.

G. IT SECURITY

Although the Court continues to be deeply concerned about the deplorable status of I T security
and the fact that the defendants committed a fraud by making fase and mideading representations
regarding this matter, the Court has decided that further injunctive rdlief is not warranted & thistime.
Thus, the Court will not vacate or modify the consent order regarding information technology entered
on December 17, 2001. The Court reaches this conclusion in large part based on the representations
made by the Specid Master that Associate Deputy Secretary James Cason isworking closdly and
cooperaively with him on these issues. If it gppearsin the future that further relief is warranted,

however, the Court can and will take appropriate measures at that time.

H. |SSUE PRECLUSION

The Court has decided that in addition to the Phase |1 trid, which will address the correcting
the accounts portion of the case, the Court will conduct a Phase 1.5 trid to determine what further relief
to grant in thisaction a thistime. Inlight of these future proceedings, the Court finds that the plaintiffs
shdl be permitted, based on the Court’ s decison today, to file an gppropriate motion regarding issue

preclusion prior to either the Phase 1.5 trid or the Phase |l trid. Shepherd, 62 F.3d at 1475 (noting

-264-



that “inherent power sanctions available to courtsinclude . . . drawing adverse evidentiary inferences or

precluding the admission of evidence.”).

CERTIFICATION OF ORDER FOR INTERLOCUTORY APPEAL
The Court certified its Order of December 21, 1999 for interlocutory appeal pursuant to 28
U.S.C. § 1292(b) because it found that “an immediate apped of the court’s order may materidly

advance the ultimate termination of the litigation.” Cobell V, 91 F.Supp.2d at 59. In light of the

extraordinary delay since that time caused by the defendants' unconscionable actions, the Court will not
certify the order accompanying this Memorandum Opinion for interlocutory gpped. Such an gpped by
the defendants would undeniably delay even further this dready protracted litigation, and compound the
harm that plaintiffs suffer each day as aresult of the defendants’ inability to discharge properly their
fiduciary duties. Moreover, the Court will not grant amotion for astay pending apped, should
defendants seek to apped today’ s decison. This Court will not authorize further delay by

defendants.16°

VII. CONCLUSION

189The Court acknowledges that defendants have sought to delay even today’ sruling in order to
try to obtain additiond evidence from an on-going proceeding before Specid Magter Bdaran. The
Court hasin fact read the Specid Master’ s depositions of the Specid Trustee and his Principa Deputy,
snce portions were filed under sed in connection with the defendants motion to revoke the
gppointment of the Court Monitor, and the Court obtained the full unredacted depositions. Nothing
therein would affect this Court’ s view of the credibility of Mr. Sonaker or Mr. Thompson evenif it
were consdered, so the Court agrees with plaintiffs (in their opposition to defendants motion to defer
resolution of this contempt proceeding) that thisis much ado about nothing.
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In February of 1999, at the end of the first contempt tria in this matter, | tated that “1 have
never seen more egregious misconduct by the federad government.” Cobdll 11, 37 F.Supp.2d at 38.
Now, at the conclusion of the second contempt trid in this action, | stand corrected. The Department
of Interior hastruly outdone itsdf thistime. The agency hasindisputably proven to the Court,
Congress, and the individud Indian beneficiaries that it is either unwilling or unable to administer
competently the [IM trust. Worse yet, the Department has now undeniably shown that it can no longer
be trusted to state accurately the status of its trust reform efforts. In short, there is no longer any doubt
that the Secretary of Interior has been and continues to be an unfit trustee-delegate for the United
States.

Over atwo year period, the defendants successfully led this Court and the plaintiffs to believe
that they were bringing themsalves into compliance with the 1994 Act, and that they were taking steps
that would one day provide the foundation for a historica accounting of the 1IM trust accounts. In
redlity, as the Court chronicled in paingtaking detail above, the Interior Department was experiencing so
many difficultiesin so many different aspects of its trust reform effort that the agency is dill only at best
margindly doser to discharging its fiduciary obligations properly than it was three years ago when the
Court held the Phase | trid. Moreover, in terms of the historica accounting project, the Court’s
findings make clear that the Department did virtualy nothing during the e ghteen month period following
this Court’s Order of December 21, 1999. Asaresult of this fraudulent conduct, the defendants areiin
civil contempt of this Court.

Congress has mandated, the Court has ordered, and the beneficiaries have pleaded for

meaningful reform of the IIM trugt. This Court need not St supindy by waiting, hoping that the

-266-



Department of Interior complies with the orders of this Court and the fiduciary obligations mandated by
Congressin the 1994 Act. To do so would befutile. | may have life tenure, but at the rate the
Department of Interior is progressing that is not along enough appointment. Accordingly, the Court
has ordered relief today that it views as being absolutely necessary to getting both this case and trust
reform back on track. In the meantime, Secretary Norton and Assistant Secretary M cCaleb can now
rightfully take their place aongsde former-Secretary Babbitt and former-Assgtant Secretary Gover in
the pantheon of unfit trustee-delegates.

A separate order shdl issue this date detailing the legal conclusions and relief granted by the

Court.

Date:

Royce C. Lamberth
United States Digtrict Judge
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