UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,
Plaintiffs,
V.

Civil Action Number 96-1285 (RCL)

GALE A. NORTON, Secretary of the
Interior, et al.,

Defendants.
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MEMORANDUM AND ORDER

This matter comes before the Court on plaintiffsS Motion to Renew Plaintiffs Motion For
Order To Show Cause Why Defendants and Their Employees and Counsel Should Not Be Held in
Contempt And For Sanctions For Violating The Anti-Retaliation Order (August 15, 2000), filed on
May 9, 2002. Upon consideration of the memoranda filed in support of and in oppostion to the
motion, the record in this case, and the applicable law, the Court finds that the motion should be
GRANTED. The Court will order Gale Norton, Secretary of the Interior, and Neal McCaleb,
Assgant Secretary of Interior, to show cause why they should not be held in civil contempt of court for
violating this Court’s Order of May 21,1999, (prohibiting retaliation againgt Interior Department
employees for providing testimony or informetion in this case) by retdiating against Mona Infidd, an
Interior Department employee, after she provided affidavits to this Court on March 7, 2000, and
thereafter.

I. BACKGROUND

On August 15, 2000, the plaintiffs filed amotion for order to show cause based on the



defendants' aleged violation of this Court’ s anti-retaliation order of May 21, 1999. Specificaly, the
plaintiffs clamed that the Interior defendants violated the anti-retaiation order by retdiating aganst BIA
employee Mona Infidd (“Infield”) after she provided affidavits to this Court beginning in March of
2000. In response to this motion, the defendants argued that even if they had violated this Court’s May
21, 1999 order by retaiating againgt Infield, the Court should nevertheless decline to issue an order to
show cause because the defendants had offered to compensate fully Infield and because there was no
need for Court action to ensure Interior’ s compliance with the order.

The Court subsequently denied the plaintiffs motion for order to show cause. In particular, the
Court found that “[€]ven assuming that the defendants retdiated againgt Infield in violation of the anti-
retdiation order, the Court is satisfied that the defendants have now brought themselves into compliance
with the order and that they have adequately compensated the plaintiffs” Order of March 29, 2002 at
4. That is, the Court recognized that the dud purposes of civil contempt proceedings (asthey relate to
violating Court orders) are to enforce compliance with a court order and to compensate for losses
caused by the noncompliance. 1d. In the instant matter, the Court found that the defendants hed
offered Infidld a permanent position in Albuquerque at the appropriate grade and agreed to pay her
reasonable attorneys fees. 1d. at 5n.2.

The plaintiffs argue in their motion to renew that two assumptions made by the Court in its
March 29, 2002 Memorandum and Order denying their motion for order to show cause are incorrect.
Firg, the plaintiffs contend that an offer of a permanent position for Infield was not currently (or ever)
avallable a the time the Court denied the plaintiffs motion for order to show cause. Specificdly,

plaintiffs contend that the Department failed to provide Infield with any assurance that the position she
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was being offered would not be eliminated after the execution of the settlement agreement. Second the
plaintiffs argue that no offer of reasonable expenses, including attorneys fees, arisng out of defendants
contumacious conduct had ever been made to the plaintiffs. In light of the plaintiffS motion and the
defendants response that the offersto Infield were sill available, the Court ordered the defendants to
make a separate filing that specificaly listed which offer or offersto Infidd were ill open. The
defendants submitted such afiling on June 20, 2002. The Court will take the defendants June 20,

2002 filing into account when addressing both of the plaintiffs' contentions,

1. DISCUSSION
The Court will trest the plaintiffS motion to renew as amoation for reconsderation, asit seeks
this Court to do just that with respect to its Memorandum and Order denying plaintiffs motion for

order to show cause. Didtrict courts have broad discretion to grant or deny amotion for

reconsderation. Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 233-34 (1995); see dso Liljeberg v.

Hedth Servs. Acquidition Corp., 486 U.S. 847, 864 (1988). The court may invoke its discretion and

deny such amation unlessit finds an intervening change in controlling law, the availability of new

evidence, or the need to correct clear error or manifest injustice. McDonnell Corp. v. NASA, 109 F.

Supp.2d 27, 28 (D.D.C. 2000); see dso Firestone v. Firestone, 76 F.3d 1205, 1206 (D.C. Cir.

1996); EEOC v. Lockhead Martin Corp., 116 F.3d 110, 112 (4th Cir. 1997).

The Court finds that the settlement offer made to Infield on May 1, 2002, isinsufficient to
obviate the need for an order to show cause in this matter. Although the settlement offer explicitly

gatesthat “DOI agreesto assgn Ms. Infield to the permanent position of Supervisory Computer
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Specidig, Divison of Information Resources Management, Bureau of Indian Affaird,]” it provides
Infield (and this Court) with absolutely no assurance that the * permanent” position she would befilling
will not shortly theresfter be diminated. May 1, 2002 Settlement Offer at 2, 3a Infact, the
settlement agreement actudly provides that the position “may be outsourced or otherwise contracted to
non-Federa entities at some time in the future.” May 1, 2002 Settlement Offer at 4, 1 10. It goeson
to sate that the position “is subject to transfer of function” and that “the podition . . . may be transferred
to an office, Bureaw, or agency outside of the Bureau of Indian Affairs” May 1, 2002 Settlement Offer
a 4, 18,9. The Court findsthat an offer of a“permanent” postion isillusory if the employer, in this
case Interior, cannot represent that it currently does not have plans to eiminate the position. The fact
that Interior ill refuses to make such a representation while amotion for order to show causeis
pending is both telling and disturbing. The Court thus finds that a critical assumption underlying its
previous order in this matter was not correct.

The Court further finds that the defendants have not offered to compensate plaintiffs for
expenses, including reasonable atorneys fees, that they may have incurred as aresult of the aleged
contumacious conduct by the Interior defendants. The May 1, 2002 settlement agreement specifically
states that:

DOl agreesto pay for reasonable out-of-pocket costs and any overtime pay, incentive
awards, and step increases to which Ms. Infield was entitled and did not recelve asa
result of aleged retdiation included within her complaint filed with the Office of Specid
Counsdl, OSC File No. MA-00-1024. DOI aso agreesto pay to Ms. Infield
reasonable attorney’ s fees with respect to: 1) Ms. Infield’ s representation in the above
referenced complaint; and 2) the fee arbitration proceeding referenced in Paragraphs 5

and 6.

May 1, 2002 Settlement Offer at 2, 4. Thus, while the Interior defendants have offered to pay Infield
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expenses and attorneys fees, they have not made any such offer to plaintiffsin thisaction. Indeed, the
defendants admit as much in their response to the plaintiffs motion to renew. Defs.” Opposition [1306]

at 2 (recognizing that “the settlement offers transmitted by defendants directly prior to the Court’s

March 29, 2002 ruling did not cal for the payment of attorney fees to the Cobell Flantiff dasq.]”). To
obviate the need for an order to show cause, the defendants clearly must compensate both Infield and
the class plaintiffs for the expenses incurred as aresult of the aleged contumacious conduct.
[11. CONCLUSION

For the foregoing reasons, the Court finds that two critical assumptions underlying its March 29,
2002 Memorandum and Order were not correct. As such, the Court will vacate that order and grant
the plaintiffs request for the issuance of an order to show cause. In accordance with these findings, it is
hereby

ORDERED that plaintiffs Motion to Renew Plaintiffs Motion For Order To Show Cause
Why Defendants and Their Employees and Counsd Should Not Be Held in Contempt And For
Sanctions For Violating The Anti-Retdiation Order [1295] is GRANTED. It isfurther

ORDERED that this Court’s March 29, 2002 Memorandum and Order denying the plaintiffs
motion for order to show causeis vacated. It isfurther

ORDERED that Gae Norton, Secretary of the Interior, and Neal McCaleb, Assistant
Secretary of Interior, show cause why they should not be held in civil contempt of court for violating
this Court’s Order of May 21,1999, (prohibiting retdiation against Interior Department employees for
providing testimony or information in this case) by retdiating againg Mona Infidd, an Interior

Department employee, after she provided affidavits to this Court on March 7, 2000, and thereafter.
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The civil contempt trid will begin a 10:00 am. on December 18, 2002. The Court will
schedule and conduct a hearing prior to that date to ascertain the need for and identity of any witnesses

who may be summoned to testify at the contempt trid.

SO ORDERED.

Date:

Royce C. Lamberth
United States Digtrict Judge



