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MEMORANDUM AND ORDER

This matter cones before the Court on Plaintiffs’ Mtion [ 363]
to Conpel Further Testinony and Further Production of Docunents
from Kenneth Bacon and for Sanctions. Upon consideration of
plaintiffs’ notion, Bacon’s and the U S. Departnment of Defense’'s
oppositions, and plaintiffs replies thereto, the court will GRANT
IN PART AND DENY IN PART plaintiffs’ notion, as discussed and

ordered bel ow.

Backgr ound

The underlying allegations in this case arise from what has
becone popul arly known as “Filegate.” Plaintiffs allege that their
privacy interests were viol ated when the FBI inproperly handed over
to the Wite House hundreds of FBI files of forner political
appoi ntees and governnent enployees from the Reagan and Bush

Adm ni strati ons.



The instant dispute revolves around t he deposition of Kenneth
Bacon, Assistant Secretary of Defense for Public Affairs, U S
Departnent of Defense. Bacon admts to sone involvenent in the
rel ease of background security information of Linda Tripp to Jane

Mayer of The New Yor ker magazi ne. That publication |ater published

an article on Tripp, revealing that she had not disclosed a prior
arrest on her background security application. This court has
already held that the circunstances surrounding the rel ease of
Tripp’s information is discoverable because it may provide
circunstantial evidence of a Wiite House connection to an instance
of m suse of governnment files, which pertains directly to the
all egations made in plaintiffs’ conplaint. Thus, plaintiffs’
legitimate purpose for the Bacon deposition is to establish
circunstantial evidence relating to any potential Wite House
connection to the release of Tripp's background security
i nformation.

Bacon’s role in the release of this information is |argely
undi sputed. On March 12, 1998, Mayer tel ephoned Bacon t o ask about
Tripp’s disclosure, if any, of a prior arrest on her security
cl earance application. Bacon then had a discussion with his
Principal Deputy, Cifford Bernath. At Bacon's direction, Bernath
| ocated Tripp’ s security application, determ ned that Tri pp had not
di scl osed any prior arrest, and reported that information directly
to Mayer on March 13, 1998. Both Bacon and Bernath, in their sworn
testinony given under oath and under penalty of perjury, deny any
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VWiite House involvenent in the release of Tripp's security
i nformation.

Plaintiffs disagree wwth the inplications of these undi sputed
facts in two primary ways. First, they claimthat there was a
White House link to the release of the Tripp information, which is
t he basis for Bacon’s deposition. Second, and nore inportantly for
the purposes of the pending notion, plaintiffs claim that the
Department of Defense has attenpted to cover wup politica
noti vations behind the rel ease of Tripp’s information. Plaintiffs’
central theory in this regard is that the Secretary of Defense,
WIlliam Cohen, attenpted to dispel accusations of political
i nvol venent by enphasizing to the public that Bernath, who is not
a political appointee, was the person who released Tripp’'s
information to the nedia. Plaintiffs note that Secretary Cohen
failed to nmention that Bernath performed this task at the direction
of Bacon, who is a political appointee. Based on this theory,
plaintiffs seek to | ook into conversations between Bacon and Cohen
regarding the alleged decision of the Departnent to inform the
public about Bernath's, but not Bacon’s, involvenent in the Tripp
rel ease.

Plaintiffs ask this court to conpel Bacon to take severa
actions. First, plaintiffs want answers to the followng 22
gquesti ons:

1. What answer did Bacon tell Secretary of Defense

Wl liam Cohen to give in an interview on CNN regarding
the Tripp rel ease?



2. What did Bacon tell Secretary Cohen in preparation
for another television showin April 19987

3. D d Bacon discuss with Secretary Cohen the legality
or appropriateness of the rel ease of Tripp’s information,
about the investigation of how the rel ease occurred, or
whet her Secretary Cohen shoul d publicly name only Bernath
as the person who rel eased the information?

4. Di d Bacon discuss with Secretary Cohen whet her the
i ssue of Tripp s conpletion of her security application
was a serious matter that needed to be investigated by
t he Departnent of Defense?

5. What did Bacon tell Secretary Cohen about the Tripp
matter in preparation for another television interview?

6. Did Bacon tell Secretary Cohen the circunstances
that led to the release of Tripp s background security
i nformation?

7. D d Bacon di scuss with Secretary Cohen whet her Bacon
had i nstructed Bernath to rel ease the Tripp i nformation?

8. D d Bacon di scuss with Secretary Cohen whet her Bacon
had know edge that the rel ease violated the Privacy Act.

9. What did Secretary Cohen do after Bacon told the
Secretary that he should correct his statenent nmade on a
tel evi sion show that nentioned only Bernath?

10. After Bacon told Secretary Cohen that he should
correct the “m sinpression” that the Secretary gave the
public about Bernath's role in the release of the Tripp
information, did the Secretary say that he should issue
a correction?

11. What did Bernath wite in a nenorandum shown to
Bacon and given to a Departnent of Defense press duty
of ficer regardi ng how t he Departnent press office should
respond to questions about Mayer’s article?

12. Does Bacon take responsibility for Bernath' s rel ease
of Tripp’'s private information?

13. Did Bernath obtain the level of a political
appoi nt ee?



14. VWhat did Bacon discuss with President dinton in
19957

15. What “ruling” was nmade “after the review of Tripp’'s
security forni that Bacon discussed with Dick Bridges,
one of his coworkers?

16. VWhat is Tripp’ s present enploynent status with the
Depart nent of Defense?

17. \Why was Bernath’s involvenent in the rel ease of the
Tripp information revealed by Secretary Cohen when,
according to Bacon, it is not necessary to give the
public “all of the facts” now because the Departnent of
Def ense’ s I nspector General is still investigating the
rel ease?

18. What did Bacon say to Secretary Cohen’s Chief of
Staff about the Secretary’ s statenent to the public that
only nentioned Bernath as being responsible for the
rel ease?

19. Did Bacon discuss his involvenment in the Tripp
release with Secretary Cohen’s Chief of Staff before
Secretary Cohen made his statenent on a tel evi sion show?
20. What were the job positions and qualifications of
the two persons who Bacon says were conpeting wth
Bernath for a higher paying job that Bacon ultimtely
gave to Bernath after the Tripp rel ease?

21. D d anyone discuss wth Bacon the likely result of
the ongoing investigation of the release of Tripp' s
i nformation?

22. Was Bacon’ s conduct regarding the rel ease of Tripp' s
i nformation inappropriate or illegal?

Second, plaintiffs want Bacon to be forced to perform another
docunent search in response to plaintiffs’ subpoena duces tecum
Third, plaintiffs ask that, after a new search, Bacon be forced to
produce responsive, non-privileged docunents to plaintiffs and to
produce responsive, privileged docunents to the court for an in
canera inspection. Fourth, plaintiffs seek to conpel Bacon to be
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subjected to further exam nation on the specifically enunerated
guestions, reasonable foll ow up questions, and questions regarding
Bacon’s new search. Fifth, plaintiffs seek sanctions against
Bacon’ s Departnment of Defense counsel (who was representing Bacon
in his official capacity).

For the reasons given below, the court will grant in part and
deny in part plaintiffs’ notion to conpel. Specifically, the court
will deny plaintiffs’ notion to conpel Bacon to re-search for
docunents responsive to plaintiffs’ subpoena duces tecum deny
plaintiffs’ notion to conpel further testinony on questions 4, 8,
14, 15, 16, 20, and 22; grant plaintiffs’ notion to conpel further
testi nony on questions 1, 2, 3, 5, 6, 7, 9, 10, 11, 12, 13, 17, 18,

19, and 21; and deny plaintiffs’ notion for sanctions.

1. Plaintiffs' Mtion to Conpel Deposition Testinony

A Enumerated Questions
1. Rel evance

“Parties nmay obtain discovery regarding any matter, not
privileged, whichis relevant to the subject matter involved in the
pendi ng action. . . . The information sought need not be
adm ssible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admssible
evidence.” Fep. R Qv. P. 26(b)(1). Consequently, the Court may

only grant plaintiffs notion to conpel to the extent that



plaintiffs seek answers to questions on issues that are rel evant or
that are reasonably calculated to lead to the discovery of
adm ssi bl e evi dence. As di scussed above, the court has already
ruled that information surrounding the release of Tripp's
background security information is discoverable inthis caseto the
extent that the inquiries are reasonably calculated to lead to the
di scovery of a White House connection in the release. This point
is the nexus between the Tripp mtter and the plaintiffs’
all egations in the pending case. Consequently, it is the standard
plaintiffs nust neet when seeking to conpel answers from Bacon

The court finds that questions 1, 2, 3, 5, 6, 7, 9, 10, 11, 12, 13,
14 (regarding FBI files or the release of Tripp’'s security
information), 15, 17, 18, 19, & 21 (to the extent a Wite House
connection or |ack thereof is involved as to the release of Tripp’'s
security information) neet this FeED. R Cv. P. 26(b)(1)-based
standard, while questions 4, 8, 16, 20, & 22 do not.

A majority of the questions to which plaintiffs seek to conpel
answers deal with plaintiffs’ clains that the Departnent of Defense
covered up (and continues to <cover up) the circunstances
surroundi ng and notivations for the release of Tripp' s security
cl earance application information. The current issue is whether
this line of questioning inquires into discoverable matter. The
court finds that it does, and it therefore finds several of

plaintiffs unanswered questions to seek discoverable material.



The court has already held that any Wite House connection or
| ack thereof to the release of Tripp's security information is
di scoverabl e as potential circunmstantial evidence of the m suse of
the plaintiffs’ files by the Wiite House. Plaintiffs contend that
t he Departnent of Defense sought to (and still seeks to) cover up
Bacon’s involvenent in this rel ease. This cover-up, plaintiffs
theorize, was done for political purposes, such that career
governnment officials, as opposed to political appointees, would
take the bl ane. Furthernore, plaintiffs claim that Departnent
officials have attenpted to nmake other public self-serving
m sstatenents regarding the Tripp rel ease.

The plaintiffs’ suspicions are not baseless. First, the
Secretary did point out on national television that a career
governnment enployee (Bernath) released the information, but the
Secretary allegedly failed to disclose that the rel ease was nade at
the behest of a political appointee—Bacon. Second, Colonel D ck
Bri dges, a Pentagon spokesman, al so publicly stated that the person
who released Tripp's background security information (Bernath)
t hought he was rel easi ng only i nnocent information, expl aining that
the background form nerely stated that Tripp had never been
arrest ed. As deposition testinony in this case later showed,
however, both Bacon and Bernath testified that they had both been
told before the informati on was rel eased that Tri pp had a previous
arrest. Bacon Depo. at 223; Bernath Depo. at 231-32. This sworn
testinmony is directly contrary to the earlier public statenent of
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Colonel Bridges as to the Departnent’s role in the release of
Tripp’s information. Thus, while this information by no neans
proves a cover-up, it does provide sonme factual predicate for
plaintiffs’ questions regarding the decision to nanme Bernath, but
not Bacon, publicly.?

The issue becones, then, whether questions geared toward a
Departnent of Defense political cover-up are “reasonably cal cul at ed
to lead to the discovery” of a Wite House connection to the
release of Trip's security information. Again, the court has
already held proof of such a connection to be discoverable as
potential circunstantial evidence of the plaintiffs’ allegation as
to their FBI file msuse. The court finds that questions bearing
upon any purported course of action to inplicate Bernath in or

shield Bacon from responsibility for the release of Tripp's

This is not the first evidence of potential m sconduct on
behal f of the Departnment of Defense as to the release of Tripp' s
background security information. On July 10, 1998, the court
addressed the issue of docunent destruction by Bernath. Bernath
admtted in his deposition that he deleted certain conputer files
fromthe hard drive of his conputer. Bernath Depo. at 301.

These del etions occurred after Bernath had all egedly requested a
Pentagon inquiry to examne the propriety of his own actions in
the release of Tripp' s background security information. In
directing the Department of Defense’s Inspector Ceneral to

exam ne Bernath's hard drive for potentially relevant but del eted
docunents, the court noted that “cause for concern shoul d exi st
when an upper-|evel governnent enployee conpletely deletes his
hard drive when this hard drive may have information relevant to
an on-going crimnal investigation, |let alone the instant case.

. [I']t is highly unusual and suspect for such an action to
have been undertaken by Bernath when matters relating to Tripp
are being investigated by the Ofice of the |Independent Counsel.”
Al exander v. FBI, Cv. No. 96-2123, Menorandum Opi nion at 38
(D.D.C. July 10, 1998).




security information are reasonably calculated to lead to the
di scovery of a White House connection (or lack thereof) in the
matter. First, as noted above, the plaintiffs have sone | egitinate
factual basis for their questions regarding the Departnent of
Def ense’ s course of action with regard to nam ng Bernath, but not
Bacon, publicly. Second, assumng that plaintiffs correctly state
the Departnent’s actions and intentions, then plaintiffs nust be
entitled to probe whether a White House connection to the all eged
cover-up exists. Thus, the Wiite House connection to the rel ease
of Tripp’s security information <could have two potentia

rel ationships to the present case: first, whether the White House
played a role in the release of Tripp’'s infornmation to Mayer; or
second, whether the Wite House played sone role in the alleged
cover-up of the political nature of the release of Tripp s security
i nformati on. The latter avenue is the novel issue today. The
court finds that the circunstances pertaining to any Departnent of
Defense decision to inplicate Bernath rather than Bacon for
political purposes is discoverable. Sinply put, if evidence of a
politically based White House connection to the rel ease of Tripp' s
security information is discoverable, then information tending to
show a conceal nent of political notivation and actions of that sane
i nformation-rel ease nust al so be di scoverable. As can be seen from
the list given above, questions 1, 2, 3, 5, 6, 7, 9, 10, 11, 13,

17, 18, and 19 all seek information pertaining to this |line of
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inquiry. Therefore, the court finds that these questions seek
di scoverable matter under FED. R Qv. P. 26(b)(1).

Wth the relevance of these questions decided, the court is
left wwth questions 4, 8, 12, 13, 14, 15, 16, 20, and 21. The
court finds questions 4, 8, 16, 20, and 22 to be outside the scope
of discovery in this case. Question 4 asks about whether Secretary
Cohen believed Tripp's security application and the rel ease of
certaininformation it contained was “serious.” Cohen’s belief, or
any di scussi on about his belief, has no bearing upon any potenti al
Wite House connection to the release of the information.
Therefore, it is not discoverable. Question 8 inquires into
whet her Bacon discussed wth Secretary Cohen whether Bacon had
knowl edge that his own actions violated the Privacy Act. Thi s
guestion seeks irrelevant matter because it is not reasonably
calculated to lead to the discovery of any evidence regarding a
Wiite House connection to the release of Tripp's security
information or a political cover-up regarding that release. Wat
Bacon knew about the Privacy Act, no matter the answer, does not
bear upon any White House connection. Question 16 inquires into
Tripp’s current enploynment status with the Departnment of Defense.
There is no reason to believe that this question bears upon a Wite
House connection to the release of Tripp' s security information.
Therefore, this question seeks non-di scoverable matter. Question
20 asks about the qualifications of two people that conpeted for a
j ob Bernath was given by Bacon at sonetine after the rel ease of
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Tripp’'s security information. The plaintiffs opine that Bacon had
sonme sort of ulterior notive in giving Bernath the job, and they
further claimthat this notive bears upon plaintiffs’ case. Seeing
no rel evance to this question as to a Wi te House connection to the
release of Tripp's security information, the court finds this
question to seek irrelevant matter. Question 22 seeks to elicit
testinony from Bacon as to whether he believes his role in the
rel ease of Tripp’'s information was i nappropriate or illegal, under
t he sanme reasoni ng as Question 8. Bacon’s personal feelings do not
shed any |light upon whether there is or is not a \Wite House
connection to the release of Tripp's security information.
Therefore, this questions seeks information outside the real m of
di scovery in this case.

In contrast, questions 12, 14, 15, and 21 all seek
di scoverable matter. The rel evance of these questions, however, is
based on reasoning different from the plaintiffs’ clains of
political cover-up. These questions are reasonably calculated to
|l ead to the discovery of whether the Wiite House played a role in
the rel ease of Tripp's security information, but these questions do
so directly. Because the court has already ruled by prior
menor andumopi nion that this [ine of inquiry is discoverable, these
gquestions are therefore proper. Question 12 asks whet her Bacon
takes responsibility for the release of Tripp's security
information. If he does, this would be evidence that favors the
defendants (in that it would cut against the argunment for a Wite
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House connection); if he does not, then it may cut against the
defendants. Either way, the testinony may reasonably bear upon a
White House connection or lack thereof to the Tripp release.
Question 14 asks what Bacon discussed with President dinton in a
1995 conversation. This questionis clearly relevant to the extent
they tal ked about the FBlI files at issue in this case or any
i nformation concerning Tripp (although, given the tinme frane, it
woul d be highly unlikely). However, because Bacon has already
stated that he never discussed either of these matters with “anyone
at the Wiite House,” the question has already been answered in
rel evant part. Therefore, the court will not conpel Bacon to
answer this question. Likew se, question 15 al so seeks to conpel
testinmony that has already been answered elsewhere in Bacon's
deposition. Plaintiffs sought to find out about a certain “ruling”
that had been made by the Departnent of Defense regarding Tripp.
This ruling was sinply that Tripp would keep her security
cl earance. Plaintiffs clearly knew what this ruling was, given
their introduction of a press briefing given by Bacon announci ng

the ruling as a deposition exhibit. Therefore, the court wll not

conpel testinony on this question. Finally, the court finds
guestion 21 to seek discoverable material. This question inquires
i nt o whet her anyone told Bacon what the “likely result” woul d be of

t he ongoing investigation at the Departnent of Defense as to the
Tripp rel ease. The question seeks discoverable matter to the
extent any information told to Bacon regarding a Wite House
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connection, or |lack thereof, exists as to the rel ease of the Tripp
information. Therefore, this question is relevant—+to the extent
described by the court—and shall be answered by Bacon. I n
summary, the court finds that questions 1, 2, 3, 5, 6, 7, 9, 10,
11, 12, 13, 14 (regarding FBI files or Tripp), 15, 17, 18, 19, and
21 (to the extent it involves a Wite House connection to the
release of Tripp's security information) all inquire into
di scoverable matters. The court will not, however, conpel answers
to questions 14 and 15, as they have already been asked and
answered by Bacon el sewhere. The court rejects plaintiffs’ notion
to conpel answers to 4, 8, 16, 20, and 22 on the basis of

rel evance.

2. Pendi ng Privil ege d ai ns

Because the court has found that questions 1, 2, 3, 5, 6, 7,
9, 10, 11, 12, 13, 17, 18, 19, and 21 inquire into discoverable
matter and have not al ready been answered, answers to each of these
guestions nust be conpelled unless the court sustains a pending
obj ecti on. The court rejects these privilege clains and wll
conpel Bacon to answer all of these questions.

During Bacon' s deposition, the Departnent of Defense objected
and instructed Bacon not to answer various questions on two

grounds. First, the Departnent instructed Bacon not to answer
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gquestions 5, 6, 7, 9, 10, 12, 13, 17, 18, 19, and 21 solely on the
grounds of Touhy objections.? As the Departnent of Defense notes,
however, the court has now held that the Touhy doctrine does not
apply to questions such as these under the circunstances of this

deposition. See Alexander v. FBI, Cv. No. 96-2123, Menorandumand

Order at 33-35 (D.D.C. July 10, 1998). Therefore, all objections
based on the Touhy doctrine are rejected. Because there are no
ot her objections pending as to these questions, the court wll
conpel the answers plaintiffs seek in this regard.

Del i berative process privilege objections are pending,
however, for questions 1, 2, 3, and 11. The deliberative process
privilege is “predicated on the recognition that the quality of

adm ni strative decision-nmaking would be seriously underm ned if

agencies were forced to operate in a fish bow.” Dow Jones & Co.

v. Departnent of Justice, 917 F.2d 571, 573 (D.C. Cr.

1990) (quotation omtted). The purpose of the privilege is
t hreef ol d:

First, the privilege protects candid discussions within
an agency. Second, it prevents public confusion from
premat ure di scl osure of agency opi ni ons before t he agency
established its final policy. Third, it protects the
integrity of an agency’ s decision; the public should not
judge officials based on information they considered
prior to issuing their final decisions.

Judicial Watch v. dinton, 880 F. Supp. 1, 12 (D.D.C. 1995), aff’d,

76 F.3d 1232 (D.C. Gr. 1996).

°The court uses this termas it arises fromUnited States ex
rel Touhy v. Ragen, 340 U.S. 462 (1951).
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To prove the applicability of the deliberative process
privilege, an agency nust show that the information seeking to be

i nqui red about is predecisional and deliberative. Access Reports

v. Departnent of Justice, 926 F.2d 1192, 1194 (D.C. Cr. 1991).

Plaintiffs do not dispute that the answers they seek to conpel
inquire into matters that neet both of these criteria. Instead,
plaintiffs rely upon what they characterize as the “governnent
m sconduct” exception to the deliberative process privilege.

Plaintiffs point to | anguage fromln re Sealed Case, 121 F.3d

729, 746 (D.C. Cr. 1997), as their primary basis for the
m sconduct excepti on. In that case, the Court of Appeals noted
that “where there is reason to believe that the docunents sought
may shed light on governnent msconduct, “the privilege is
routinely denied,” on the grounds that shielding internal
del i berations in this context does not serve "the public’s interest
in honest, effective governnent.’” Id. at 738 (quoting Texas

Puerto Rico, Inc. v. Departnent of Consuner Affairs, 60 F.3d 867,

885 (1st Cir. 1995)). The Court of Appeals also stated that “the
[del i berative process privil ege] disappears altogether when there
is any reason to believe governnent m sconduct occurred.” 1d. at
746. Plaintiffs rely on a litany of allegations of governnent
m sconduct as to the mshandling of plaintiffs’ FBlI files and the
release of Tripp’'s security information to form the factual
predi cate for the m sconduct exception. Plaintiffs specifically
point to public statenents nmade by high governnent officials
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referring to the handling of plaintiffs’ FBI files as irresponsible
and i nappropriate, Bernath’s destruction of sonme of his computer
files, and plaintiffs’ theory regardi ng t he Departnent of Defense’s
so-called political cover-up of the political notivations of the
rel ease of Tripp's security information.

The Departnent of Defense rebuts plaintiffs’ characterizations
regarding the deliberative process privilege on two grounds.
First, the Departnent argues that an allegation of governnenta
m sconduct is sinply an additional factor to be considered when
wei ghing the plaintiffs’ interest in the deliberative information
versus the public’'s interest in the effectiveness of the

government’ s deci si onmaki ng process. The governnent cites a “cl ose

reading” of In re Sealed Case and Hinckley v. United States, 140
F.3d 277, 286-86 (D.C. GCr. 1998), for this proposition. Second,
the Departnment argues that there is no reason to believe that
inquiry into the deliberative matter sought by plaintiffs will shed
light on any governnental m sconduct. The heart of the
governnment’s argunent in this regard appears to be that because, in
their view, there is no evidence of a Wiite House link to the
release of Tripp's security information, then there is no nexus
between any Departnent m sconduct that may be shown and the
plaintiffs’ allegations as to the FBI files matter. Based on these
two argunents, the governnent contends that the m sconduct

exception to the deliberative process privilege is inapplicable.
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The Departnent of Defense’s legal argunent—that a “close
readi ng” of the casel aw shows that a bal ancing test nust still be
undert aken, even in the face of identifiable governnent
m sconduct —+s incorrect. The Court of Appeals has nade cl ear that
the deli berate process privilege “di sappears altoget her when there
is any reason to believe governnent m sconduct occurred.” See |

re Sealed Case, 121 F.3d at 746 (enphasis added); see also id. at

738 (“[Where there is reason to believe the [deliberative
i nformation sought] may shed |ight on governnent m sconduct, "the

privilege is routinely denied.”” (quoting Texas Puerto Rico, 60

F.3d at 885)). These pronouncenents of the | aw make perfect sense
because, in ternms of a balancing test, the public value of
protecting identifiable government m sconduct is negligible. See
id. at 738. Thus, if there is ®“any reason” to believe the
i nformati on sought may shed |ight on governnent m sconduct, public
policy (as enbodi ed by the | aw) demands that the m sconduct not be
shielded nerely because it happens to be predecisional and
del i berative. Therefore, the Departnent of Defense’ s argunent that
the court nust undertake a bal ancing of the plaintiffs’ versus the
public’s interest interns of protecting all eged m sconduct nust be
rej ect ed.

The cases cited by the governnent support the court’s hol ding

on this point. In In re Sealed Case, the Court of Appeals

explicitly refuted the argunment put forward today by the
Depart nent. In that case, the court contrasted the effect of
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all egations of governnent msconduct in the context of the
del i berative process privilege ver sus t he presidentia
conmmuni cations privil ege. In doing so, the court stated that a
show ng of “need”—which is what the bal ancing test di scussed by the
governnent i s geared toward—+s not necessary in terns of overcom ng
a del i berative process privilege claimwhen “there is any reasonto
bel i eve governnment m sconduct occurred.” 1d. at 746. The court
contrasted the presidential conmunications privilege on this point
when it stated: “On the other hand, a party seeking to overcone the
presi dential conmuni cations privil ege seem ngly nust al ways provi de
a focused denonstration of need, even where there are allegations
of m sconduct by high-level officials.” I|d. For the Departnent to
suggest that a “cl ose readi ng” of this passage states the rul e that
“an all egation of msconduct is nerely a factor to be taken into
account in the required balancing of interests,” see Departnent of
Defense’s Qpposition at 31, is sinply incorrect. Any reasonable
basis for an allegation of relevant governnment m sconduct by the
Depart nent of Defense abrogates the need for the bal ancing test, as
the plaintiffs’ need woul d be wei ghed agai nst the public’s interest
in shielding potential governnent m sconduct. Because the latter
has no value, a showng of need in this circunstance is not
necessary.

Perhaps equally incorrect is the Departnent’s statenent that
in Honckley “the D.C. Crcuit affirmed that [an] allegation of
m sconduct was only a factor to be weighed in balancing the
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plaintiffs’ need for materials falling within the deliberative
process privilege.” Department of Defense’s Opposition at 31
(citing H nckley, 140 F.3d at 285-86). This argunent m sstates the
law for two reasons. First, as shown above, there never was such
an original pronouncenent of |aw as the Departnent of Defense
suggests, so the notion that H nckley affirmed this hypothetical
pronouncenent is wong. Second, Hinckley's m sconduct-exception
anal ysis i s conpl etely devoi d of any bal anci ng-test anal ysi s, which
is precisely the point for which the governnent cites the case.

I n H nckley, John Hinckley, Jr., who was acquitted based on
insanity after attenpting to assassinate then-President Reagan,
sought to receive a conditional release from St. Elizabeth's
Hospital. Hi nckley asked for discovery regarding the discussions
that took place between nenbers of the hospital’s review board,
whi ch had denied his application. H nckl ey asserted that his
attenpt to access these discussions fell within the m sconduct
exception because he had alleged that the review board *“had
i nproper notivations when it declined hima conditional rel ease.”
H nckley, 140 F.3d at 285. Hi nckley’'s sole basis for these
all egations of “inproper notivations” was that his personal
treatment team at the hospital had unani nobusly recommended his
conditional release to the review board, but the review board did
not follow this recommendati on. The court of appeals rejected
Hi nckl ey’ s argunent for two reasons, neither of which include any
bal ancing of interests, as the governnent suggests this case
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“affirms.” First, the court held that disagreenent within a
government entity does not, in and of itself, establish any
colorable claim of msconduct. 1d. Indeed, it is this type of
i ntra-agency di sagreenent that the deliberative process privilege
is nmeant to protect. 1d. Second, the court found that the all eged
i ntra-agency disagreenent did not even suggest that any inproper
notivations were at issue. 1d. at 286. Therefore, the Departnent
of Defense’s reliance on H nckley is m spl aced.

Like its legal argument, the Departnent of Defense’'s factua
argunent —+hat there is no reason to believe any governnent
m sconduct occurred—Aust be rejected. The court has al ready stated
on previous occasions that the circunstances surrounding the
rel ease of Tripp’'s security clearance information is discoverable
inthis matter to the extent it would be reasonably calculated to
lead to the discovery of a Wiite House political connection.
Taking this prem se one step further, covering up the politica
notivation for the release of Tripp's information nust also be
di scoverable, since it would be sone evidence of a political l|ink
to the rel ease. Wth these principles in mnd, the court nust
conpel answers to the questions that the Departnent of Defense

clainms deliberative process privilege over if there is “any reason

to believe that the [information] sought may shed light on
government m sconduct.” Hinckley, 140 F.3d at 285; In re Sealed

Case, 121 F.3d at 738. No one disputes that releasing Tripp’s

background security information qualifies as m sconduct. A Wite
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House connection to that m sconduct, which is the pertinent nexus
to the plaintiffs’ allegations, would be m sconduct on its part as
wel | . Providing political cover for those involved in the
m sconduct would also, in itself, be m sconduct. Thus, sound
theories of m sconduct being present, the issue becones whether
there is any reason to believe that conpelling the testinony the
plaintiffs seek would shed |ight on this m sconduct.

As discussed in connection with the relevance of plaintiffs’
guestions, the court finds that there is sone reason to believe
that this testinony may shed light on potential governnent
m sconduct. Al of the questions that the Departnent of Defense
clainms privilege over inquire into conversations between Bacon and
Secretary Cohen about the decision to nane Bernath, a career
governnment official, publicly for the release of Tripp s security
information but to omt any role that Bacon, a political appointee,
may have had. It is reasonable to believe that conversations
bet ween Bacon and Secretary Cohen may shed light on the cover-up
alleged by plaintiffs. First, since Bacon hinself was directly
involved in the rel ease of the Tripp information, his statenents as
to what the Secretary should say to the public could shed |ight on
any potential political cover-up. Second, because Bacon is also
the chief public affairs officer for the Departnent of Defense, it
woul d be reasonable to believe that conversations between soneone
in his capacity and the Secretary of Defense would shed sone |ight
on the reasoni ng behi nd nam ng Bernath but not Bacon. Therefore,
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this court finds that there is some reasonabl e basis for believing
t hat conpel ling testinony on these questions may shed sone |ight on
potential governnent msconduct. O course, plaintiffs have not
yet proven such all egations, but given a reasonabl e basis for their
allegations as to the m sconduct exception to the deliberative
process privilege, the privilege cannot allow such discussions to
be shi el ded because such protecti on woul d serve no public interest.
The court will therefore conpel answers to these questions and
reject the pending deliberative process privil ege clains.

Al t hough the court has ordered on ot her occasions in this case
certain conpel |l ed questions to be answers by witten interrogatory,
it does not believe that such an approach woul d be appropriate in
this instance. The subject matter to be inquired into sinply does
not lend itself to effective exam nation by witten interrogatory.
Therefore, the court will conpel further oral testinony from Bacon

on the certain questions ordered by the court in this opinion.

B. Follow-up Questions

Plaintiffs al so seek to conpel reasonable foll ow up questions
related to those inquiries that were not answered by Bacon at this
deposi tion. The court will grant plaintiffs’ request in this
regard, but only on the questions the court conpels testinony on
t oday. Plaintiffs will not be afforded a “second bite at the

apple” as if this further examnation was an entirely new
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deposi tion. Plaintiffs shall limt their questions to the
questions conpelled by the court today and questions reasonably
related to the subject matter these questions involve. The court
is not sinply granting plaintiffs an open re-deposition, and the
plaintiffs have not even attenpted to discuss the proper factors
governing |eave for such a re-deposition under FED. R Cv. P.
30(a)(2)(B) and 26(b)(2). Subject to these provisions, Bacon shall

submt to oral exam nation as ordered bel ow.

[11. Plaintiffs’ Mtion to Conpel Docunent Production

Plaintiffs seek to conpel Bacon to re-search for governnent
docunents responsive to plaintiffs’ subpoena duces tecunm produce
all relevant, non-privileged docunents to plaintiffs; and submt
all relevant, privileged docunents to the court for an in canera
i nspection. The plaintiffs also ask the court to conpel Bacon to
answer further questions about this re-search.

The court will deny plaintiffs requests as noot. Plaintiffs
have sought to conpel the sane material from the Departnent of
Def ense. Any docunents in Bacon’s possession, custody, or control,
wher ever such docunents may be, are a subset of the Departnent of
Def ense’ s docunents. Thus, plaintiffs’ notion to conpel a re-
search for these docunents is subsuned by the sanme notion as to the
Departnent of Defense. Because the court has deci ded, by separate
order this date, plaintiffs’ notion to conpel the Departnent of
Defense in this regard, plaintiffs’ notion to conpel the sane
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material from Bacon is noot. See Al exander v. FBI, C v. No. 96-

2123, Menorandum and Order (D.D.C. Mar. 31, 1999). Consequently,
plaintiffs request to conpel further testinony fromBacon on this

re-search i s al so deni ed.

V. Sanctions

Plaintiffs seek sanctions against Bacon's Departnent of
Def ense counsel because, in plaintiffs’ view, the objections raised
at Bacon’s deposition are not substantially justified and an award
of sanctions is just. See FeEp. R Qv. P. 37(a)(4). The court
will deny plaintiffs’ request for sanctions. Rule 37 and its
sanctions provision apply only to parties to the case. See FED. R

Cv. P. 37; Inre Exxon Valdez, 142 F. R D. at 385.

Even if the court were to liberally construe plaintiffs’
nmotion for sanctions as a notion under FED. R CQv. P. 45, the
appropriate vehicle for sanctions against a non-party in this
situation, the only anal og under that rule would be the contenpt
provisions of FED. R CQvVv. P. 45(e). That provision does not apply
because the Departnent of Defense tinely objected to plaintiffs’

requests. See In re Exxon Valdez, 142 F.R D. at 385. These

objections provide an “adequate excuse” for not answering
plaintiffs questions and docunent requests. Therefore, the court

will deny plaintiffs’ notion for sanctions.
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V. Concl usi on

For the reasons stated above, the court HEREBY ORDERS t hat
Plaintiffs’ Mtion [363] to Conpel Further Testinony and Further
Production of Docunents from Kenneth Bacon and for Sanctions is
GRANTED I N PART AND DENIED IN PART. In this regard, it is FURTHER
ORDERED t hat :

(a) Plaintiffs’ notion to conpel Bacon to re-search for
docunent s responsive to plaintiffs’ subpoena duces tecumi s DENI ED.

(b) Plaintiffs’ nmotion to conpel further testinony on
questions 4, 8, 14, 15, 16, 20, and 22 is DEN ED

(c) Plaintiffs’ nmotion to conpel further testinony on
questions 1, 2, 3, 5, 6, 7, 9, 10, 11, 12, 13, 17, 18, 19, and 21
i's GRANTED. Bacon shall submt to further deposition testinony on
t hese questions and reasonabl e foll ow up questions in this regard.
Plaintiffs may not, however, inquire into matters beyond this scope
wi t hout obtaining | eave of court for a re-deposition of Bacon.

(d) Plaintiffs’ nmotion for sanctions is DEN ED

SO ORDERED

Royce C. Lanberth
United States District Court

Dat e:
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