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MEMORANDUM AND ORDER

This matter conmes before the Court on Plaintiffs’ Motion [441]
to Conpel Further Deposition Testinony from Mari L. Anderson and
for Sanctions; D. Craig Livingstone’s Cross-Mtion [NND] for Costs
and Fees; and Def endant Executive O fice of the President’s Mtion
[480] for Attorneys’ Fees and Costs. Upon consi deration of these
nmotions, oppositions, and replies thereto, the court w Il DENY
Plaintiffs’ Mtion [441]] to Conpel Further Deposition Testinony
from Mari L. Anderson and for Sanctions; DENY D. Craig
Li vingstone’s Cross-Mdtion [N D] for Costs and Fees; and DENY
Def endant Executive Ofice of the President’s Mtion [480] for

Attorneys’ Fees and Costs, as discussed and ordered bel ow.

Backgr ound

The underlying allegations in this case arise from what has

becone popul arly known as “Filegate.” Plaintiffs allege that their



privacy interests were viol ated when the FBI inproperly handed over
to the Wite House hundreds of FBI files of forner political
appoi ntees and governnent enployees from the Reagan and Bush
Adm ni strations.

The di spute now before the court centers around t he deposition
of Mari L. Anderson, fornmer Executive Assistant to Craig
Li vingstone in the Wiite House O fice of Personnel Security (OPS).
According to plaintiffs’ allegations, OPSis where the plaintiffs’
FBI files were acquired. For much of her enploynent with OPS,
Anderson worked in the same roomas Craig Livingstone and Ant hony
Mar ceca, both of whom are central players under the facts all eged
by plaintiffs.

Plaintiffs seek to conpel further testinony from Anderson on
a variety of matters for which Anderson was instructed not to
respond by counsel for the Executive Ofice of the President, which
was representing Anderson’s interests in an official capacity as a

former governnent enpl oyee.

1. Plaintiffs' Mtion to Conpel

A Rule 45 and Voluntary Appearance

The first matter that nust be addressed in relation to
plaintiffs’ notion to conpel is that of the power of this court to
conpel further deposition testinony from non-party Anderson,

assumng for the nonent that plaintiffs were to prevail on the



merits of their notion. Plaintiffs do not dispute that Anderson
was never served with a subpoena in connection with her first
deposition, is not a party or an officer of a party, and is
currently a resident of Atlanta, Georgia, as she was at the tinme of
her original deposition. Anderson testified voluntarily at her
earlier deposition, at the expense of defendant EOP, in the
District of Colunbia. Anderson al so agreed at her deposition that,
should further deposition testinmony be needed, she would
voluntarily submt to such further exam nation, on the condition
t hat her expenses be paid and to the extent that her class schedul e
woul d al l ow. Anderson Depo. at 6, 186, 226, & 353-54.

Nornmal |y, “a subpoena nmust be served on a person not a party
whose deposition is to be taken.” CHARLES ALAN WRI GHT, FEDERAL COURTS
8§ 84, at 610. Rule 45 of the Federal Rules of Civil Procedure
provi des the procedures for subpoenai ng peopl e who are not parties
(or officers of parties) tothe litigation. See FED. R Qv. P. 45,
Under Rul e 45:

a subpoena may be served at any place wthin the district

of the court by which it is issued, or at any place

without the district that is wthin 100 mles of the

pl ace of the deposition . . . specified in the subpoena

or at any place within the state where a state statute or

rule of court permts service of a subpoena issued by a

state court of general jurisdiction sitting in the place

of the deposition specified in the subpoena.

FED. R CQv. P. 45(b)(2).

In this case, however, a Rule 45 subpoena is not required

because non-party Anderson consents to further exam nation, albeit



with two conditions. First, Anderson must be conpensated for her
reasonabl e expenditures related to her voluntarily traveling from
Atlanta, Georgia to Wshington, D.C Second, any further
deposition would need to conformto her class schedule, as she is
currently a full-tinme student. In short, authority under Rule 45
is not required as long as plaintiffs agree to these conditions.!?
Therefore, the court wll reject defendant EOP s argunents based
upon Rul e 45 authority, conditioned upon the plaintiffs’ agreenent
to the conditions placed upon further testinony by non-party
Anderson. Because Anderson has consented to such an arrangenent,
the court will now turn to the relevance of the testinony that
plaintiffs seek to conpel and the validity of defendant EOP s

clainms of privilege.

B. Testimony Sought
Plaintiffs seek to conpel further testinony from Anderson on
three questions, all three of which she was instructed not to

answer at her original deposition:

Def endant EOP has no responsibility to produce Anderson for
further deposition testinony, and it has no duty to pay for such
further testinony, unless the court finds that defendant EOP was
not justified in its objections or clains of privilege. |If the
court were to find that defendant EOP inproperly prevented
Anderson fromtestifying on certain relevant topics at her
original deposition, then it could, as a sanction, order
Anderson’s deposition to be continued at defendant EOP s expense.
Because the court does not find that defendant EOP' s objections
or clainms of privilege were inproper, however, a nore detailed
anal ysis of this point will not be given.
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1. Whet her Ander son di scussed with her attorneys a docunent
entitled “Fact Sheet: The Testinony of Mari Anderson,”
whi ch was attached to excerpts fromher Senate deposition
testi nony.

2. The names of persons whose files were revi ewed out si de of
the O fice of Personnel Security.

3. The nanmes of people who requested, as well as those who
were authorized to receive, copies of SCl material.?

C. Analysis—Relevance and Privileges

Plaintiffs nove to conpel the testinonial itens described
above based on Rule 37 of the Federal Rules of Gvil Procedure. As
the court has stated before, it is the plaintiffs’ duty to first
show that the matter they seek to conpel is discoverable. This
rule cones fromthe definition of the scope of rel evant discovery
under Rule 26(b) of the Federal Rules of Civil Procedure, which
states that “[p]arties may obtain discovery regarding any matter,
not privileged, whichis relevant to the subject matter involved in
the pending action. . . . The information sought need not be
adm ssible at the trial if the information sought appears
reasonably calculated to lead to the discovery of adm ssible
evidence.” FeD. R Qv. P. 26(b)(1). Once the plaintiffs have net
this burden, however, defendant EOP nust then prove its claim of
privil ege.

1. ltem 1

2Sensitive Conpartnented Information (SCl) clearances are
cl earances above “top secret.”



The court wll deny plaintiffs’ request to conpel an answer to
whet her Ander son di scussed with her attorneys a docunent entitled
“Fact Sheet: The Testinony of Mari Anderson,” which was attached to
excerpts from her Senate deposition testinony, because this
information is protected by the attorney-client privilege. This
docunent is a sunmary of testinony that she gave in the course of
Congress’s investigation of the FBlI files natter. Duri ng
Anderson’s deposition, plaintiffs’ counsel asked: “Di d you di scuss
[the] questions and answers [discussed in the docunment] when you
met with the attorneys for the Justice Departnent?” Anderson Depo.
at 223. According to plaintiffs, “[t]he questions and answers
contained in the Fact Sheet are central to plaintiffs’ clains
because they relate to how the [Ofice of Personnel Security]
obtained FBI files, how these files were checked out of OPS, what
types of files were checked out and why they were checked out.

Consequently, wthout asking M. Anderson to divulge the
subst ance of specific attorney-client conmunications, plaintiffs’
counsel inquired whet her Ms. Anderson had di scussed t hese questi ons
with dinton Justice Departnment counsel.” Plaintiffs’ Mtion at 2.
Further, plaintiffs contend that this information—ahether there
were in fact such di scussions—+s not privil eged because plaintiffs
are entitled to certain basic information about the privileged
communi cations and because Anderson’s testinony is a matter of

public record.



The court will deny plaintiffs’ notion to conpel Anderson to
answer this question. The court has already explained before in
this case that plaintiffs are not entitled to probe into the
communi cati ons nmade between a deponent and her attorney as to
docunents that were reviewed in preparation for her deposition

See Al exander v. FBI, Cv. No. 96-2123, Menorandum Opinion at 52

(D.D.C. May 28, 1998) (denying plaintiffs’ request to conpel the
deponent to answer, inter alia, whether she “went over [a specific
docunent] carefully with [her attorneys]” because this inquired
into privileged communi cations). The disclosure of these types of
confidential comunications—whether a specific docunent was
discussed in preparing a deponent for a deposition—waould
unavoi dably disclose <confidential comunications between an
attorney and her client in furtherance of the | egal representation.
Thus, plaintiffs’ request to conpel further testinony on item 1
w |l be denied.

Plaintiffs first argunent, that they are entitled to general
subj ect nmatter about the communi cati on—which initself woul d answer
plaintiffs’ question—+s belied by their own pending question.
Plaintiffs want to know if Anderson talked with her attorney in
conjunction with this deposition as to one specific docunent.
Plaintiffs are not entitled to know whether this narrow i ssue was
di scussed. Wre they so entitled, plaintiffs could ask about every
narrow i ssue under the sun and then proclaimthat they only seek
“general” information as to this topic. This approach, of course,
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cannot be all owed because these conmunications are privil eged and
plaintiffs cannot obtain information about these conmunications
under the guise of determning the validity of a privilege.
Plaintiffs’ second argunent, that the Fact Sheet is a public
docunent and therefore Anderson’s conversations with her attorney
about the docunents are wunprivileged, nust also be rejected.
Plaintiffs attenpted and were all owed to questi on Anderson on the
public docunent itself. Anderson Depo. at 220-26; 426. She
testified that she has never seen the docunent. 1d. Producing a
docunent, however, does not waive the attorney-client privilege as
to otherwi se privileged conversations sinply because they pertain
to the public docunent. These communications are not public or
ot herwi se voluntarily disclosed, and their privileged nature has

t herefore not been waived. See Upjohn v. United States, 449 U. S.

383, 395 (1981). For these reasons, plaintiffs’ argunent nust

fail.

2. [tem 2

The court will deny plaintiffs’ request to conpel Anderson to
state the nanes of persons whose files were revi ewed outsi de of the
O fice of Personnel Security because, to the extent this question
is unanswered, it seeks irrelevant matter. At her deposition
Anderson testified that her boss, Craig Livingstone, would
sonetinmes | eave the Ofice of Personnel Security w th governnent
files without noting such instances on the standard file check-out
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| og. Anderson Depo. at 151-52; 287. According to Anderson,

Li vingstone did so at the White House Counsel’s Ofice’ s request
when an issue of concern would arise in an enpl oyee’s background
report. Id. at 163, 170. According to a declaration filed
subsequent to Anderson’s deposition by Charles F.C. Ruff, Counsel

to the President, the Wiite House Counsel’s O fice “is responsible
for making determnations about the suitability of those
i ndi vidual s needing regular access to the Wite House conplex.”
Ruff Decl. § 5. These determnations rely “in large part” on FB

background i nvestigation reports kept in an individual’ s personnel

security file, which was maintained by the Ofice of Personnel

Security. See id. Inits brief, defendant ECP al so states that,

in addition to taking these government files to the Wite House
Counsel’s O fice, Livingstone would take governnment files to
Special Agent in Charge Arnold Cole of the Secret Service.

Def endant EOPs Opp. at 12 n.6. The Secret Service would review
the FBI background investigation reports of their enployees who
were to be issued permanent White House clearances. 1d.

At one point in the deposition, Anderson was asked about the
government files that Livingstone would renove from his office.
Anderson testified that she could renenber sonme of the files that
Li vi ngstone took. Anderson Depo. at 289. \When plaintiffs asked
Anderson to nane the files she could renenber, defendant ECP
objected and instructed Anderson not to answer based upon the
“significant privacy interests of the individuals in question that

9



could be tread upon.” 1d. at 289. Specifically, defendant EOP
contends that revealing whose files were reviewed woul d di scl ose
sensitive details about certain suitability reviews as to current
Wiite House enpl oyees. | mportantly, defendant EOP's counsel
clarified: “I think it would be appropriate to ask whether [the
files pertained to] current \Wiite House enpl oyees or forner Wite
House enpl oyees. To that we have no objection, but if they're
current Wiite House enpl oyees, no.” 1d. at 289-90. Anderson |ater
testified that the files Livingstone took were only of then-current
Wi t e House enpl oyees. Anderson Depo. at 291.

In response to defendant EOP's objection, plaintiffs argue
that all matters bearing on the obtaining and m suse of governnent
files are relevant to plaintiffs’ clains. Plaintiffs’ Mtion at
12. Plaintiffs further contend that “[w]ithout know ng the nanes
of these individuals, it is not possible for plaintiffs to
determ ne i f such persons were perceived adversaries of the Cinton
Adm nistration or its allies, nor is it possible to determne if
informati on about such persons was given or msused by non-
authorized individuals.” |d. at 13.

The court will deny plaintiffs’ request to conpel further
testinmony to item 2 Dbecause it seeks irrelevant testinony.
Anderson clearly stated that all of the files that she coul d recal
Li vi ngst one renovi ng wi t hout | oggi ng out were files of then-current
Whi te House enpl oyees. Thus, these occurrences cannot possibly
serve as evidence of governnent files msuse relevant to
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plaintiffs’ clains because the individuals’ files testified to by
Anderson were all Cdinton Adm nistration enployees. Plaintiffs are
not allowed to i nvestigate the handling of every governnent file in
exi stence. Again, the line nust be drawn sonewhere. The court
will not conpel further testinony on the use of dinton
Adm ni stration enployee files—for which the only testinony of
Anderson confirns that these files were taken for legitimte
purposes unrelated to any claim of plaintiffs—absent sone other
extraordinary circunstances showi ng relevance. Needless to say,
these circunstances do not exist at present. Ther ef or e,
plaintiffs’ request to conpel further testinmony onitem2 wll be

deni ed.

3. [tem 3

The court will deny plaintiffs’ request to conpel Anderson to
state the nanmes of the people who requested, as well as who were
authorized to receive, copies of “Sensitive Conpartnented
Information” (SClI) clearance |ists because this information is
irrelevant. At Anderson’s deposition, plaintiffs’ counsel asked
Ander son questions on both of these itens. Defendant EOP obj ected
to Anderson answering either of these questions, however, because
of the potential for the release of classified information.

The court wll deny plaintiffs’ request to conpel testinony on
item3. Plaintiffs contend that they need t he nanes of the persons
on the SCI clearance list as well as any persons who requested
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access to the persons nanmed on that |ist because such information
“coul d reveal the nanes of persons who woul d be authorized to view
FBI files and other governnent files containing Privacy Act
information.” Plaintiffs’ Mtion at 8-9. Defendant EOP argues,
and plaintiffs do not dispute, however, that “[t]he SCI clearance
lists donot . . . reveal the nanmes of persons authorized to review
personnel security files. The SCI program and personnel security
program are quite separate, and " SCl clearance has nothing to do
wWth access to EOP’s Security Ofice of OPS personnel security
files containing FBI background information. . . . Sinply because
an individual has been granted access to SCI information does not
entitle that individual to review or have access to personnel
security files containing FBI background reports.’” Def endant
EOPs Qpp. at 31 (citing Easley Decl. Y 7-8). Thus, to the extent
that plaintiffs seek to establish rel evance by sim |l ar instances of
governnmental m suse of background security information—+.e., the
FBI file information at issue in this case—plaintiffs theory of
rel evance fails.

In attenpting to avoid this obstacle, plaintiffs reply that,
al t hough the SCI programmay have nothing to do with the background
security information files, plaintiffs need access to this SC
i nformati on because the people with access or attenpting to gain
access to SCI materials may have access to “governnent files in
general, which are clearly relevant to [p]laintiffs’ clains.”
Plaintiffs’ Mdtion at 19 n.9. Again, plaintiffs are not allowed to
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ask any question that they mght choose and then justify it by
sinply arguing that “it relates to a governnent file and is
therefore relevant.” Plaintiffs may only obtain information

reasonably calculated to lead to the discovery of adm ssible

evi dence, see FeED. R Cv. P. 26(b), and they are not allowed “to
explore matter which does not presently appear germane on the

theory that it m ght conceivably becone so.” Food Lion, Inc. v.

Uni ted Food and Commercial Wrkers International Union, 103 F. 3d

1007, 1012-13 (D.C Gr. 1997). Because these SCI matters are
sinply too tangential to any possible relevance in this case, the

court will deny plaintiffs’ request to conpel item 3.

I11. Sanctions

Plaintiffs have noved for sanctions under FED. R Cv. P. 37
28 U. S.C. §8 1927, and the inherent powers of the court. Because
the court has rejected the nerits of plaintiffs’ notion to conpel
in full, their notion for sanctions will be denied.

Li vingstone’s notion for sanctions wll also be denied.
Li vi ngstone cross-noves for sanctions against plaintiffs’ counsel
under 28 U.S.C. § 1927. This statute provides:

Any attorney or other person admtted to conduct cases in

any court of the United States or any Territory thereof

who so nultiplies the proceedings in any case

unr easonabl y and vexatiously may be required by the court

to satisfy personally the excess costs, expenses, and

attorneys’ fees reasonably incurred because of such
conduct .
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28 U.S.C. § 1927 (1994). The Court of Appeals for the District of
Colunbia Circuit has not yet deci ded whether the standard for the
i nposition of sanctions under this provision should be

“reckl essness” or the higher standard of “bad faith.” See LaPrade

v. Kidder Peabody & Co., 146 F.3d 899, 905 (D.C. Gr. 1998). In

ei ther instance, however, the court finds that the facts of this
case do not warrant the findings necessary for the inposition of
sanctions under 28 U S.C. § 1927.

Li vingstone offers two bases for granting him sanctions
against plaintiffs’ counsel: (1) plaintiffs’ request for sanctions
agai nst Livingstone’'s counsel; and (2) plaintiffs’ request to
conpel Livingstone's counsel to submt to a deposition® Thus, the
merits of Livingstone s present sanctions request depends upon the
validity and justifiability of plaintiffs’ underlying requests for
relief against Livingstone’'s counsel. As such, it is the
appropriateness of plaintiffs’ tw requests that nmust be anal yzed

inorder to determ ne whet her Livingstone is entitled to sanctions.

3ln the last line of plaintiffs’ notion to conpel,
plaintiffs ask that the court conpel Livingstone's counsel to
submt to a deposition regarding the whereabouts of certain disks
that plaintiffs believe Livingstone renoved fromthe O fice of
Personnel Security which may contain rel evant information.
Plaintiffs argue that if Livingstone’'s attorney has any know edge
of such a renoval, then the attorney’s deposition may be
warranted and al |l owed under the crine/fraud exception to the
attorney-client privilege. Plaintiffs have not stressed this
argunment, however, given the little anmount of factual or |egal
argunent dedicated by plaintiffs to making this point.
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Plaintiffs notion for sanctions agai nst Livingstone’ s counsel
arises fromLivingstone’ s counsel’s objectionto a certain question
asked of Anderson. At the deposition, plaintiffs’ counsel asked
Anderson: “You are aware that when M. Livingstone left the Wite
House he t ook t hose conputer disks with hinP” Livingstone contends
that no factual predicate was laid for this question and that no
good faith basis in fact existed for this question. Accordingly,
Li vi ngst one obj ected on the basis that the question “assuned facts
not in evidence” and now noves for sanctions on this point. Under
the federal rules, Livingstone's counsel’s objection was clearly
proper and would have been sustained. See FeD. R Qv. P.
32(d)(3)(B). Therefore, were plaintiffs only noving for sanctions
based on these facts, their notion would be frivolous and
Li vingstone could have a proper basis for sanctions against
plaintiffs’ counsel. However, plaintiffs had an additional basis
for their sanctions notion—+tivingstone’s counsel’s i nappropriate
comentary. After explaining the basis for Livingstone’s counsel’s
obj ection, the foll owi ng exchange, which truly provides the basis
for plaintiffs’ sanctions notion, occurred:

[By plaintiffs’ counsel:] Al you have to do is register
objection to form

[ By Livingstone's counsel:] |1’m explaining to you why
" m objecting to that question.

[By plaintiffs’ counsel:] | understand why you're
objecting. You're injecting testinony. |If the question

is not properly phrased as to form then you certainly
have an opportunity to raise that with the court rather
than telling the witness the answer.
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[ By Livingstone's counsel:] You obviously need help in
form ng questions.

[By plaintiffs’ counsel:] | don’t think | need your
hel p, M. Cohen.

[ By Livingstone's counsel:] Well, you need sonebody’s.

Anderson Depo. at 408. Gven this type of behavior on the part of
Li vingstone’s attorney, the court is unwilling to find that
plaintiffs’ notion for sanctions was brought recklessly or in bad
faith. As a result, Livingstone’'s counsel is not entitled to
sanctions on the basis of plaintiffs’ sanctions notion.

As to Livingstone s counsel’s second basi s—plaintiffs’ request
that Livingstone’s counsel submt to a deposition as to the
wher eabouts of certain disks of his client—the court believes that
this request does not satisfy the elenments of 28 U S.C. § 1927 in
order for sanctions to be awarded against plaintiffs. Plaintiffs’
request, which was not pressed in their notion to conpel, does not
denonstrate the kind of “serious and studi ed disregard for orderly

process of justice” contenplated by the statute. See Kiefel v. Las

Vegas Hacienda, Inc., 404 F.2d 1163, 1167 (7th Cr. 1968). The

court does agree, however, that a request to depose Livingstone's
counsel should be nmade nore directly through a notion for | eave of
court and a subpoena. Nonet hel ess, because plaintiffs’ request was
not truly briefed or seriously argued by plaintiffs and was not so

flagrant as to trigger 28 U S.C. 8§ 1927, the court wll deny
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Li vi ngstone’ s cross-noti on for sanctions agai nst plaintiffs’ counsel.

Finally, the court wll deny defendant EOCP' s request for
sanctions against plaintiffs’ counsel. This notion is based on two
grounds. First, defendant EOP argues that plaintiffs’ notion
merits sanctions because they could not possibly have thought the
notion was proper given Anderson’s non-party status and out-of -
jurisdiction residence. The court has already rejected this
argunent, however, because Anderson conditionally consented to
further testinony, should further testinony be required. Thus,
defendant EOP is incorrect in the assertion that plaintiffs’ notion
was i nproper in this regard. Second, defendant EOP contends that
each substantive item of plaintiffs’ notion to conpel warrants
sancti ons. The court disagrees. Al t hough the court has ruled
agai nst plaintiffs on each of these itens, the court believes that
plaintiffs’ efforts in attenpting to conpel this information are
not sanctionabl e. Therefore, defendant EOP's notion wll be

deni ed.

[11. Concl usion

For the reasons given above, the court HEREBY ORDERS t hat:

1. Plaintiffs’ Mtion [441] to Conpel Further Deposition
Testinony from Mari L. Anderson and for Sanctions is DEN ED

2. D. Craig Livingstone’s Cross-Mtion [NND] for Costs and

Fees i s DEN ED
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3. Def endant Executive Ofice of the President’'s Mtion
[480] for Attorneys’ Fees and Costs is DENI ED.

SO ORDERED.

Dat e:

Royce C. Lanberth
United States District Court
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