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VEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtionto Conpel
Fur t her Deposition Testinony and Producti on of Docunents fromThonas F.
McLarty, I11. Upon considerationof thewitten subm ssions of the
parties and therelevant | aw, the court wi |l GRANT I N PART and DENY I N

PART plaintiffs’ notion, as discussed and ordered bel ow.

Backar ound

The underl ying al | egations i nthis case ari se fromwhat has becone
popul arly known as “Filegate.” Plaintiffs allegethat their privacy
i nterests were viol ated when t he FBI i nproperly handed over to the
Whi t e House hundreds of FBI files of former political appoi ntees and
gover nnment enpl oyees under the Reagan and Bush Adm ni strations.

The current di spute revol ves around t he depositi on of Thomas F.

McLarty, 111, White House Chi ef of Staff fromJanuary 1993 to June



1994, and t hereafter Counsel or tot he Presi dent and Speci al Envoy for
the Americas until July 1998. Plaintiffs deposed McLarty on August 5,
1998. At the beginning of this deposition, MlLarty produced a
privilegeloglisting52 docunents that he was w t hhol di ng based on t he
attorney-client and wor k- product privil eges. However, the |l og was
i nconpl ete with respect to many of the docunents listed.! Inaddition,
t he | og i ncl uded several docurnents prepared by external sources, such
as newspaper articl es and Wi te House menoranda. Accordingly tothe
| og, these docunents were not produced on the basis that they al so
contained McLarty’s handwitten notations for counsel.

After reviewing the privilege log, the plaintiffs filedthis
notion to conpel McLarty to submit all docunents listedonthelogto
the court forincanerainspection. Intheir notion, theplaintiffs
petitionthe court to conpel McLarty to produce to themall docunents
not protected by the asserted privileges. They further request that,
i f necessary, McLarty be conpel |l ed to appear for a second depositionto
testify regardi ng any docunents wi thhel d i nproperly. On January 28,
2000, the court directed that McLarty submt the docunents to the court
for in canmerainspection. The docunents were subsequently filedw th
the court on February 4, 2000. Upon its in canera review of the

docunments, the court will nowconsider the plaintiffs’ request to

The date prepared, author, and recipient were |eft blank for
many of the docunents.



conpel further depositiontestinony andthe production of docunents

from Thomas MclLarty.

1. Analysis
A. Rel evancy

Pl aintiffs can only obtain “di scovery regardi ng any matter, not
privileged, whichisrelevant tothe subject matter i nvolvedinthe
pendi ng action” or “informati on reasonably calculatedtoleadtothe
di scovery of adm ssible evidence.” FED. R Cv. P. 26(b)(1). MlLarty
argues that several of the docunents at issue are irrelevant, and
t heref ore undi scoverabl e as they relate to the White House Travel
O ficeinvestigation (al so known as “Travel gate”). This court has
previously ruled that nost matters regardi ng Travel gate are not

relevant totheinstant case. See Al exander v. FBI, Gv. No. 96-2123,

Menor andumand Order at 5 (D.D.C. Dec. 7, 1998). As this court stated:

t he onl y apparent connecti on i n substance between
it [Travelgate] and the current case is the
possi bl e m suse of the governnent fileof Billy
Dal e, afornmer Travel Ofice enpl oyee. Al though
the plaintiffsarecertainlyentitledtoinquire
into the obtaining and mnisuse of Dale’'s
governnent file, this common t hread cannot | ead
to the discoverability of any and all Travel gate
matter.

ld. Per reviewof the privilege log and in canera review of the

docunent s, nost of the docunments pertainonlyto Travel gat e and do not



involve Billy Dale’s file. Therefore, they are irrelevant to the
pendi ng acti on, and they are not discoverable by the plaintiffs.
Accordingly, the court will nowturnits analysis only tothe renaining

docunents.

B. Attorney-Client Privilege

The fol | owi ng docunents |listedonthe privilegelog are rel evant
to t he pendi ng case: Bates No. P287, P289-91, P293-300, P302, and P304-
14. Therefore, the plaintiffs have net their initial burden as to
t hese docunents, and t he burden nowshifts to McLarty to prove that the
documents are privileged. As the party assertingthe attorney-client
privilege, MLarty nust denonstrate “the applicability of the privil ege

by way of affidavits or other conpetent evidence.” Al exander v. FBI,

186 F. R D. 102, 111 (D.D.C. 1998) (citingQdonev. Godalnt’|l PLC 950

F. Supp. 10, 12 (D.D.C. 1997)). At a mnimum MLarty nust provide the
court with evidence supporting each of the essenti al el ements necessary

to sustainaclai mof privilege.? See Al exander, 186 F. R. D. at 107.

°This court has previously stated the el enents of the attorney-
client privilege as foll ows:
The privilege appliesonlyif (1) the asserted
hol der of the privilegeis or sought to becone a
client; (2) the personto whomthe conmuni cati on
was made (a) i s a nenber of the bar of a court or
hi s subordi nate and (b) in connectionwiththis
comruni cation is acting as a |l awyer; (3) the
comruni cation relates to a fact of which the
attorney was inforned (a) by his client (b)
wi t hout the presence of strangers (c) for the
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As not ed above, McLarty produced a privilege | og at t he begi nni ng
of his depositioninthis case. This court has previously addressed
what a privilegelog nmust identify. Inits Menorandumand O der of July
27, 1998, the court held that the essential el enents a party nust
provide to sustain a claimof attorney-client privilege are:

(a)the attorney and client involved, (b) the
nature of the document, (c) all persons or
entities shown on the docunent to have recei ved
or sent the docunent, (d) all persons or entities
known to have been furnished the docunent or
i nformed of its substance, and (e) the date the
document was generated, prepared or dated.

Al exander, 186 F.R D. at 106-07 (quoting In _re Grand Jury

| nvestigati on, 974 F.Supp. 1068, 1071 (9" Cir. 1992)). The | og

provi ded by McLarty contai ned col ums for the date of each docunent, a
brief description, the author, recipient, others furnished the
docunment, and the privil ege asserted. However, for nobst of the
rel evant docunents, thelogfailstoidentifythe date prepared, the
author or the recipient. |In addition, the descriptions of the
docunment s are so bri ef and of such a general nature that they fail to

gi ve the court any basi s for determ ni ng whet her the privil ege was

pur pose of securing primarily either (i) an

opiniononlawor (ii) |legal services or (iii)

assi stance i n sone | egal proceedi ng, and not (d)

for the purpose of commtting acrine or tort;

and (4) the privil ege has been (a) cl ai ned and

(b) not waived by the client.
Al exander, 186 F.R. D. at 106 (quoting In re Sealed Case, 737 F.2d 94,
98-99 (D.C.Cir. 1984)).




properly i nvoked. Therefore, theprivilegelogfailsto establishthat
t he docunents are properly being w thheld.

McLarty and his attorney Leslie Kiernan also provided the
plaintiffs and the court with sworn declarations regarding the
docunents at i ssue. Al though McLarty may establishthe applicability
of the privilege asserted through affidavits, he nust of fer nore than

just conclusory statenents. Al exander v. FBlI, 186 F. R. D. at 111. In

hi s decl aration, McLarty states that “[e]ach of the docunents |isted on
theprivilegelog. . . was col |l ected and prepared i n anti ci pati on of
t he congressi onal and | ndependent Counsel investigations.” MlLarty
Declaration at 3. He further states that in preparation for his
t esti noni al appearances, he and hi s attorneys “gat hered or generat ed”
mat eri al, whichthey “regularly di scussed.” 1d. at 2-3. MlLarty’s
counsel, Leslie Berger Kiernan, states in her declarationthat “[t]he
producti on of these docunents [listed on the privilege | og] woul d
reveal information that M. MLarty provided to his attorneys in
confidence.” See Kiernan Declaration at 2. The declarations fail to
provi de any specific i nformation, however, such as when t he docunent s
wer e created, what attorneys actually recei ved t hemand when, and t he
names of ot her persons, if any, who were gi ven t he docunents. Such
gener al and concl usory declarations fail to satisfy MLarty’s burden of
denonstrating the applicability of the privilege to the docunents

wi t hhel d.



G ven that MLarty failedto sustain his burdenw th his privilege
| og and decl arations, the court reviewed the docunentsincanerain
order to determ ne whet her the privil ege was properly i nvoked. Upon
this review, the court finds that sone of the rel evant docunents (those
| abel ed Bat es No. P287, P289-91, P295-97, P311-14) indicate ontheir
face that they were given to attorneys for the purpose of securing
advice and list the attorneys to whom the docunent was sent.
Therefore, the court finds that McLarty has net his burden for these
docunent s.

For the remai ni ng rel evant docunents, however, thereis absolutely
no i ndi cation that they were properly wi thheld on the basis of the
attorney-client privilege. These docunents consi st of newspaper
articles containing nondescri pt notations, such as underli ni ng and
circles. Thereis no show ng that these docunents were nade by McLarty

for the purpose of securing | egal advice.® Thus, McLarty has not net

SAs plaintiffs correctly note, “[a] document does not becone
privileged nerely because it is delivered to an attorney.” Al exander
v. FBlI, 186 F.R. D. at 111. Rather, “the test is whether the docunent
first canme into existence as part of a communication to an attorney.”
8 WGWORE, EVIDENCE 82307 (rev. ed. 1961) (enphasis added).

Therefore, in order to establish privilege, MlLarty nust clearly
denonstrate that his notive for making the notations was to

communi cate with his counsel for the purpose of securing |ega

advice. MlLarty, however, fails to do so. The closest MlLarty comes
to making this showing is his general statenment in his declaration
that he “al ways considered such notations to be attorney-client
communi cati ons made for the purpose of securing |egal advice.”
McLarty Declaration at 3. This, however, only addresses his belief,
whet her it be correct or incorrect, that the attorney-client
privilege protects these docunents. It does not address his notive
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hi s burden of establishingthat these docunments areinfact entitledto

protection by the attorney-client privilege.

C. Wor k- Product Privil ege

Simlarly, MLarty has alsofailedto sufficiently establishthat
t he wor k- product privilege appliestothe withheld docunents. The
wor k- product privil ege applies to docunents “preparedin anticipation
of litigationor for trial by or for another party or by or for that
ot her party s representative.” FEDR CVv.P. 26(b)(3). “[T]he burden
of showing that the materials were prepared in anticipation of

litigationis onthe party asserting privil ege.” Conpagni e Francai se D

Assurance v. Phillips PetroleumCo., 195 F. R D. 16, 40 (S D.N Y. 1984).

for making the notations at issue. Furthernore, MlLarty fails to
denonstrate that these docunents were ever entrusted to counsel. See
Zucker v. Sable, 72 F.R D. 1, 3 (S.D.N. Y. 1975) (holding that the
attorney-client privilege did not apply to docunents that were not
entrusted to the attorney). MlLarty states in his declaration that
he, and not his attorneys, retained the docunments. DMlLarty

Decl aration at 3. He does not state, and there is no evidence

i ndicating, that these nmaterials were ever in fact given to counsel.
Simlarly, Kiernan's declaration fails to state that she ever
received the docunents. Rather, she states generally that “the

producti on of these docunents would reveal information that M.

McLarty provided to his attorneys.” Kiernan Declartion at 2. The
only information contained in these particular docunents, however,
are publicly-disclosed facts witten by third parties, i.e. newpaper

columists. While comruni cati ons between McLarty and counsel
regardi ng these docunments may be privileged, these docunents

t hensel ves are not privileged unless the notations nmade represent
t hose communi cations, and thus clearly reveal those facts MlLarty
specifically discussed with counsel. |In addition, as discussed
above, declarations consisting of only general and conclusory
statenents are insufficient to satisfy MlLarty’ s burden.
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Thi s burden entail s a showi ng that t he docunents were prepared for the
pur pose of assisting an attorney inpreparingfor litigation, and not

for some ot her reason. See Athridge v. Aetna Casual ty and Surety Co.,

184 F. R. D. 200, 205 (D.D.C. 1998) (holding that to qualify for the
wor k- product privilege, docunents nmust be prepared to “assi st an
attorney in preparing for trial or for use at that trial.”) As
di scussed above, MLarty fails to denonstrate this sufficiently.
I naddition, the policy underlyingthe work-product privilege
further supports this court’s findingthat MLarty has not sustai ned
his burden. “At its core, the work-product doctrine shelters the
nment al processes of the attorney, providing aprivilegedareaw thin

whi ch he can anal yze and prepare his client’s case.” US. v. Nobles,

422 U. S. 225, 238 (1975). Upon revi ewof the renmai ni ng docunents at
i ssue, the court finds that the docunents do not reveal the nental
I npressi ons or concl usi ons of McLarty’ s attorneys, or even McLarty
hi msel f. Thus, giventhat McLarty has failed to sustain his burden
w th respect to several of the docunents, the court will order himto
produce t hose docunent s—t hose | abel ed Bat es. No. P293-94, P298- 300,
P302, P304-310-to the defendants. Based onitsin canerareviewof
t hese docunents, however, the court finds that it i s not necessaryto

conpel further testinmony from MlLarty.

I11. Conclusion




For the reasons stated above, the court HEREBY CRDERS Pl ai ntiffs’

Moti on to Conpel Further Deposition Testinony and t he Producti on of

Docunents fromThonmas F. McLarty i s GRANTED I N PART and DENI ED | N PART.
In this regard, the court ORDERS that:

1. Plaintiffs’ request to conpel docunents with respect to

t hose docunent s | abel ed Bat es. No. P293-94, P298-300, P302,

P304- 310 i s GRANTED. MLarty shal |l produce t hese docunents

to the defendants.

2. Plaintiffs’ request to conpel all other docunents |isted on

the privilege |og is DENI ED.

3. Plaintiffs request to conpel further testinony fromThomas

F. McLarty is DENI ED.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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