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VEMORANDUM AND ORDER

This matter cones before the court on Plaintiffs’ Mtionto Conpel
Furt her Testinmony of Terry Good i n Chanbers, the Plaintiffs’ Mtion for
Clarificationof Tineto File Suppl enental Menoranda Regardi ng t he
Deposi tion of Terry Good, Def endant Executive Ofice of the President’s
(EOP’s) Mbtion for an Extension of Tine to File its Suppl enent al
Menmor andumi n Qppositionto Plaintiffs’ Mtion for Sancti ons Regardi ng
t he Testinony of Terry Good, Non-party Wtness Terry Good’ s Motion for
Leaveto Filea Surreply in Qppositionto Plaintiffs’ Mtionto Conpel
Further Testinony, and Plaintiffs’ Mtion to Strike Surreply
Menor andum Upon consi derati on of the subm ssions of the parties and
the rel evant |l aw, the court will deny Plaintiffs’ Mtionto Conpel
Further Testinony of Terry Good and deny Plaintiffs’ Mtion for
Clarificationof Tineto File Suppl enental Menoranda. Defendant ECP s

Moti on for an Extension of Tine will be deni ed as noot. The court will



grant Terry Good’s Motionto File a Surreply and deny the Plaintiffs’
Motion to Strike the Surreply. The court will further deny the
Plaintiffs’ Mtionfor Sanctions, which was deferred per this court’s

prior order of Decenmber 7, 1998. See Al exander v. FBI, Civ. No. 96-

2123, Order at 2.

Backar ound

The underl ying al | egations i nthis case ari se fromwhat has becone
popul arly known as “Filegate.” Plaintiffs allegethat their privacy
interests were viol ated when t he FBI i nproperly handed over to the
Vi t e House hundreds of FBI fil es of former political appoi ntees and
gover nnment enpl oyees under the Reagan and Bush Adm ni strations.

The i nst ant di spute revol ves around t he deposi ti on of Terry Good,
Di rector of the Wiite House O fice of Records Managenent (ORM. Good
was deposed pursuant to a notice of deposition under FED. R Cv. P.
30(b) (6), and was desi gnat ed by def endant EOPto testify on t he subj ect
of White House conpliance with applicabl e record-keepi ng st at utes.
Plaintiffs first deposed Good on June 30, 1998 and July 2, 1998. At
t hat deposition, Good objectedto |lines of questioninginvol ving Mnica
Lewi nsky’ s and Kathleen Wlley' s ORMfile information. Good al so
testifiedthat it was his understanding that if he didn’t remenber
sonmet hing “for sure,” he was supposed to respond to the questionwth

t he answer “1 do not recall” or “I do not renenber.” The deposition



transcript reveal ed that Good had i n fact gi ven such answers t o sever al
guestions, including aquestion about what was di scussed during a cab
ri de onthe very day of the deposition. Accordingly, theplaintiffs
thenfiledbeforethis court a Mditionto Conpel Further Testinony of
Terry Good and for Sanctions. Inresponse tothat notion, on Decenber
7, 1998, this court entered an order grantingthe plaintiffsleaveto
redepose Good on the following matters:

(a) any matter on whi ch Good’ s answer was t hat he
“coul d not recal I, coul d not renenber,” or any
equi val ent thereof;

(b) what Good was told regarding any need to
obtain Wl Il ey’ s consent before therel ease of the
information in her files,

(c) whether Good was toldthat WI | ey consent ed
to the rel ease,

(d) all details regardi ng how Good obt ai ned hi s
m sunder st andi ng t hat he was t o answer a questi on
by respondi ng “I do not recall” when his menory
was | ess than certain, and

(e) reasonable foll owup questions on any of
these matters.

Al exander v. FBI, Cv. No. 96-2123, Order at 1-2 (D. D. C. Decenber 7,

1998). This court then postponeditsrulingontheplaintiffs notion
for sanctions until the redeposition of Good was conpl et ed, and ordered
that the “[p]laintiffs’ suppl enmental menorandumshal |l be due 30 days
after the conpletion of Good' s deposition.” See id. at 2.
Plaintiffs redeposed Terry Good on June 1, 1999. On July 12,
1999, plaintiffsfiledtheir Motionfor Clarificationof TinetoFile

Suppl enent al Menoranda Regardi ng t he Deposition of Terry Good. In



their notion, the plaintiffs argued that, because they intendedto
later fileanotionto conpel further testinony fromGood, thetine for
filing their suppl enental menoranda regardi ng sancti ons had not yet
begun to run. The deadl i ne, they contend, shoul d be 30 days fromt he
court’srulingontheir anticipated notionto conpel, and not 30 days
after Good’ s second deposition, or July 1, 1999. Plaintiffsthenfiled

their Motionto Conpel Further Testinony fromGood on July 26, 1999.

1. Anal ysi s

A. Mbtion to Compel Further Testinony

Plaintiffs seek to conpel Good t o appear i n chanbers or in open
court to answer questions ontheissues contenplatedinthe court’s
order of Decenber 7, 1998. Specifically, plaintiffs want to conpel
further testinony regarding two |ines of questioning: (1) the
conversation Good hadwith M. G lligan, an EOP attorney, inthe cab
after the hearing on June 30, 1998, and (2) how Good obtai ned his
under st andi ng t hat he shoul d answer “1 do not recal | ” to questi ons when
his nmenory was not 100% perfect.

Pl aintiffs do not contend that Good refused or fail ed to answer
questions regarding these i ssues. Instead, they argue that his answers
were “evasive” and “non-responsive”. A review of the deposition

transcript, however, denonstrates that this is not the case.



As plaintiffs note, when they asked Good about the June 30, 1998
cab conversation, he responded t hat he coul d not renmenber what was
di scussed. Good further answered that he did not discuss the cab
conversationwith his attorneys other thantotell themthat he coul d
not remenber what he had di scussedwith M. G |ligan duringthe cab
ride. These answers clearly respondtothe plaintiffs’ questions, and
cannot be characterized as evasi ve or non-responsi ve. Wet her t hese
answers are in fact truthful is, of course, a different question.

Cood al so answered plaintiffs’ questions about howhe caneto his
under st andi ng t hat he should testify “lI do not recall” when he was
unsure of his answer. Astheplaintiffs notedintheir reply, Good
stated at his deposition that his m sunderstanding

arose fromhi s experience testifyingin previous
matters, including Association of Anmerican
Physi ci ans and Surgeons v. Cinton. . . . Good
al so sai d that before his Congressional Filegate
and Travel gate testi nony, attorney David W son
of Hal e and Dorr tol d hi mthat if he di d not know
sonet hing first hand, he had to be careful if it
was second or third hand i nformati on. Good al so
sai d that he could ‘not renenber’ specifically
what Cinton DQJ attorney David Souders told him
before his testinmony in the Health Care Task

Force case. But Good al sotestifiedthat all of
these attorneys told himtotell the whol e truth.

Plaintiffs’ Reply to Oppositions by the EOP and Terry Good to
Plaintiffs’ Mdtion to Conpel Further Testi nony of Terry Good at 4.

Therefore, it appears, even by the plaintiffs’ own description, that



Good did clearly and conpl etely respondto the plaintiffs’ questions.
Agai n, whether these responses are truthful is a different question.
Infact, thereal cause for the plaintiffs’ notionis not that

Goodfailedtorespondtotheir questions, but rather their belief that

hi s responses were not truthful. Plaintiffs, however, have no evi dence
to support their position.

Plaintiffs first contendthat Good s testinony that he was still
unabl e t o renmenber t he content of his June 30, 1998 cab conversationis
i ncredi ble, giventhat “he has had el even nonths to search his nmenory.”
Plaintiffs’ Reply at 12. However, as Good correctly notes, a person’s
recoll ectionof anevent islikelyto deteriorate, not i nprove, over
time. Although it may be (and is) hard to believe Good' s earlier
t esti nony on June 30, 1998 t hat he coul d not recall a conversation that
had just occurred, it is nmuch easi er to understand that he can not
remenber it al nost a year later. Furthernore, the plaintiffs were
given a full six hours of deposition testinony on June 1, 1999, in
which to test the veracity and credibility of Good s testinony.
Despite this opportunity, the plaintiffs do not provide this court with
any substantive evidence that Good s testi nony was untruthful. The only
ot her “evi dence” plaintiffs produce is their unfounded and unexpl ai ned
t heory that the statenent of Good’ s counsel that he al so did not recall
any conversation in the cab pertaining to Kathleen Wl | ey sonehow

“shows t hat such a conversation occurred.” Plaintiffs’ Reply at 12.



Theori es and specul ati on do not justify subjecting Non-party Good to
yet anot her deposition. As this court has noted earlier, “[a] w tness
cannot be conpelledto submt adifferent answer to a question sinply
because plaintiffs were hoping to receive a different answer.”

Al exander v. FBlI, Cv. No. 96-2123, MenorandumQpi ni on, at 28 (D.D. C.

July 10, 1999). Although plaintiffs my be unhappy with Good’' s
answers, thisfact is sinply not abasis for requiring Goodto provide
t hose answers once agai n.

Plaintiffs al so assert that Good’ s testi nmony about how he obt ai ned
hi s m sunderstandi ng i s not believable. Plaintiffs point to Good’s
testi mony before t he House Gover nment Ref ormConmi ttee during t hat
comrmittee’sinvestigationintothe Travel gate and Fil egate matters.
During that testinony, Good s counsel asked him on the record, whet her
he coul d answer wi t hout specul ati ng or guessing. In his June 1, 1999,
deposition, Good referred to this question by his counsel as an
exanpl e of howhe cane to his m sunderstanding. Plaintiffs contend
t hat the fact that Good answered t he very next question after receiving
t hat advi ce wi t hout cl ai m ng menory | oss contradi cts Good’ s recent
testinmony. Goodtestified, however, that his counsel’s questionto him
bef ore the comm ttee was only one exanpl e of several instructions he
had recei ved over the years, whi ch, when conbi ned, was what ledto his
m sunder st andi ng. Furthernore, Good’ s m sunder st andi ng was not that he

shoul d answer every questionwith “l don’t recall.” Rather, it was



t hat he shoul d give such an answer when his nmenory was | ess than
perfect. Therefore, the fact that he fully answered the particul ar
guesti on posed to hi mafter his counsel’s instruction not to specul ate
does not contradict Good’ s testinony that the instruction hel ped | ead
to his m sunderstandi ng.
Plaintiffs next point tothe foll owi ng exchange as “evi dence” t hat

Good was not being truthful:

[By plaintiffs counsel:] Youdon't want to get

t hese prior counsel who represented youinthe

Heal t hcare Task Force and in these other

proceedings in trouble, do you?

[By Good:] | wouldn’t want to do that with
anybody, M. Klayman, yourself included.

[By plaintiffs’ counsel:] And why woul dn’t you
want to do that wi th anybody, nyself included?

[By Good:] It’s not in ny nature.

Good Depo at 484-485. Plaintiffs argue that this exchange shows t hat
Good wants to protect his counsel. However, the plaintiffs’ next
guesti on asked i f he woul d opt for keepi ng peopl e out of troubl e over
tellingthetruth. Follow ng a brief exchange bet ween counsel, Good
clearly responded “M. Klayman, nothe truth cones first. There’ s no

guestion about that.” Good Depo. at 486. Therefore, the exchange upon



whichthe plaintiffsrely does not denonstrate i n any way t hat Good’ s
testi nony was untruthful.?

Plaintiffs al so argue that Good shoul d be conpel | ed t o appear in
chanmbers or inopen court to answer questions “free fromthe pressure
of the Clinton Adm nistration.” Plaintiffs’ Mdtionto Conpel at 3.
Pl ai ntiffs have not produced any evi dence, however, that Good felt any
such pressure during his prior testinmony. Infact, duringthe June 1,
1999 deposition, plaintiffs’ counsel explicitly asked Good if he was
worried about retaliation, towhich Good responded that he had no such
concern given that he had worked in the Wiite House for many
adm ni strati ons. See Good Depo. at 487-88. Plaintiffs bare
al | egati on of such pressure, w thout evidence to support it, does not
provide a basis to conpel further deposition testinony.

Finally, plaintiffs allege that Good commtted other litigation
m sconduct, and that this “m sconduct” is further evidence that his
testinony was not truthful. Plaintiffs assert that a docunent, which

Good sai d he had produced fromhi s personal files, infact canme from

Plaintiffs also specifically challenge Good’ s answers to their
gquestion about the substance of his conversations with EOP counsel in
preparation for his June 30, 1998 and July 2, 1998 deposition. Good
responded that he does not have an exact recollection of the
conversation, which had taken place approxi mately one year earlier.
Plaintiffs assert that this response is “not believable”. Once
agai n, however, plaintiffs are unable to provide anything other than
t heory and specul ation to support their allegation. As discussed
above, plaintiffs are not entitled to conpel further testinony sinply
because they are unhappy with the testinony they received.

9



White House files, as Good was | ater “forced to concede.” Plaintiffs’
Reply at 6. Areviewof the transcript, however, reveal s that M. Good
testifiedthat the document cane fromhis “own files.” Good Depo at
451. Cood then | ater described these fil es as “conveni ence files cl ose
by [ his] desk” and stated that he “did not wwshtoinply that they were
personal inthelegal sense.” 1d. at 452. Therefore, it appears that
Good’ s referenceto his “own files” was to di stinguishthosefiles he
kept inhis ow office fromthe rest of the CRMfiles, and not toinply
t hat t hey were records he kept on his own, entirely separate fromhi s
j ob responsibilities.

Second, plaintiffs allegethat Good conmtted m sconduct because
he di d not hinself preparetheinitial draft of anaffidavit hefiled
with the court concerning his first deposition. As Good correctly
not es, however, it i s conmon practice, and entirely appropriate, for
counsel to draft an affidavit for the affiant’s review. What is
inmportant is that the affiant reviews the affidavit toensurethat it
is accurate before signing it. Therefore, plaintiffs have not
denmonstrated any “litigati on m sconduct” by Good fromwhi ch t he court
m ght infer that his testinony was untruthful.

I n summary, plaintiffs have not established a sufficient basis for
granting their notion to conpel further testinony. Good fully and
clearly responded to all of the plaintiffs’ questions at his | ast

deposition. Plaintiffs notionessentiallyrestsontheir allegation

10



that his testinmony was untruthful. They are unable to provide the
court with any evidence to support this allegation, however. G ven
t hat Good has al ready answered all of the plaintiffs’ questions, the
di scovery sought by the plaintiffs “is unreasonably cunul ati ve or
duplicative,” andits burden and expense would clearly “outweighits
l'i kely benefit.” FED.R Cv.P. 26(b)(2). Furthernore, the plaintiffs
“have had anpl e opportunity by di scovery in[this] actionto obtainthe
i nformati on sought.” 1d. Therefore, this court will not conpel Non-

Party Good to submit to a third deposition

B. Motion for Clarification of Time to File Suppl enental

Menor anda
PlaintiffsalsofiledaMtionfor darificationof Tinme, i nwhich
they seek to clarify the deadline for filing their suppl enental
briefing regardi ng sanctions, as prescribed by this court’s Decenber 7,
1998 order. That order stated

It is FURTHER ORDERED that the Court wll
postpone ruling on plaintiffs’ notion for
sanctions until the redeposition of Good has been
conpleted. All parties involved shall file
suppl enental briefingonthisissuefollow ngthe
concl usi on of Good’ s deposition. Plaintiffs’
suppl enment al nenorandum shal |l be due 30 days
after the conpletion of Good’ s deposition.
Def endant s’ suppl enmental opposition shall be
filed within 11 days thereafter.

11



Al exander v. FBI, Civ. No. 96-2123, Order at 2 (D.D. C. Decenber 7,

1998).

Plaintiffs contendthat their briefs are not yet due because t hey
consi der the depositiontostill be open giventheir notionto conpel.
Good and t he EOP ar gue, however, that the deadl i ne, as set out by the
Decenmber 7 Order, was clearly July 1, 1999. Despite the fact that
plaintiffs didnot file a suppl enental brief regardi ng sancti ons, Good
filed his suppl enental oppositiononJuly 12, 1999. On that sane date,
the EOP filed a nmotion for an extension of tinme to file their
suppl enmental opposition. In that notion, the EOP argued that the
plaintiffs forfeited their opportunity to file a suppl enental
menor andum The EOP al so requested that, inthe event the court all ows
theplaintiffstostill file asupplenmental brief on sanctions, the
EOP’ s deadline for its filing be extended until 11 days after the
plaintiffs filing.

Aplainreadingof the court’s Decenber 7, 1998 or der denonstr at es
that the plaintiffs mssedthe deadlinefor filingtheir suppl enental
brief. The court’s order explicitly stated that the plaintiffs nust
file their brief within 30 days of the conpletion of Good’ s
redeposition. Plaintiffs redeposed Good on June 1, 1999. At this

time, theplaintiffs took the full six hours of depositiontine allowed

12



by this court.? Furthernore, as di scussed above, Good responded fully
and clearly to all of the questions at this deposition. Thus, the
deposition was clearly conpleted and the 30-day deadline, as
contenpl ated by the court and all parties, beganto run on June 1,
1999.

Furthernore, if the plaintiffs needed “clarification” of the
deadl i ne because of their allegedintent tofile anotionto conpel,
t hey shoul d have asked the court for that clarificationprior tothe
presunptive deadline of July 1, 1999. Instead, the plaintiffs did
not hi nguntil July 12, 1999, when they first announced their intention
tofileanotionto conpel further depositiontestinony.? Any deci si on
to nove to conpel further testinony fromGood shoul d have been made
wi t hi n the 30-day deadl i ne i nposed by this court. Plaintiffs can not
sinply ignore acourt-inposed deadline, andthenlater try to extend,
or “clarify”, that deadline after the fact by announcing anintent to
file another, new notion. If plaintiffs wished to postpone
suppl enental briefing onsanctions until after resol ution of their

put ati ve notion to conpel, they should have filed their notion for an

’2ln its Order of August 12, 1997, this court set a presunptive
limt of six hours for each deposition, absent |eave of court.
Al exander v. FBI, Civ. No. 96-2123, Order at 2 (August 12, 1997).

SPlaintiffs filed their nmotion for clarification on July 12,
1999, after the EOP had contacted them and i nquired about their
failure to file a supplenmental brief. They then filed their notion
to conmpel, which consisted of primarily quoted excerpts from Good’ s
deposition, two weeks later on July 26, 1999.

13



extension, or “clarification” of tinme beforethe original July 1, 1999
deadline. Having failed to do so, the plaintiffs waived their

opportunity to file their suppl enental menorandumregardi ng sancti ons.

C. Sanctions

As the tinme has now passed for any additional briefing onthe
subj ect, the court will nowconsider the plaintiffs’ original notion
for sanctions.# Inthis notion, the plaintiffs seek sancti ons pursuant
to FED.R. Civ. P. 37. If anotionto conpel disclosure or discoveryis
granted, Rule 37(a)(4)(A) authorizes an award of fees and costs tothe
noveant, unless the court finds that the “opposing party’s
nondi scl osur e, response, or objectionwas substantially justified, or
that other circunmstances make an award of expenses unjust.”
FED. R. Civ. P. 37(a)(4)(A). Plaintiffs’ notionto conpel, however, was

granted in part and denied in part. Alexander v. FBI, Cv. No. 96-

2123, Order at 1 (D.D.C. Decenber 7, 1998). Therefore, Rule
37(a)(4)(C governs. That rule statesthat [i]f thenotionis granted
in part and denied in part, the court may . . . apportion the
reasonabl e expenses incurred in relation to the notion anong the

parties and persons in a just manner.” FeD.R Civ.P. 37(a)(4)(D).

4'n its Decenmber 7, 1998 Order, the court postponed any ruling
on the plaintiffs’ notion for sanctions until after Good’s
redeposition. Alexander v. FBI, Cv. No. 96-2123, Order at 2.

14



The court finds that thereis noreason for apportioning |l egal
fees between the parties. As discussed above, thereis no evidence of
any m sconduct by Good or the EOP. Based on Good’ s testinony at his
redeposition, it appears that Good’ s cl ai ned | ack of recol | ecti on,
whichledtothe plaintiffs’ original notionto conpel, was the result
of amsinterpretati on of advice previously received fromvari ous
counsel, and not the product of any intent to evade or deceive.
Furthernore, Good fully conpliedw ththe court’s order to conpel,
testifying fully as to his m sunderstandi ng of howto respond to
qguesti ons when he was | ess than certai n of his answers and answeri ng
all questions clearly and apparently to the best of hisability at his
redeposition. Gventhese factors, thereis noreasonfor the court to
assess further costs on Good or the EOP.

Plaintiffs al sorequest sanctions pursuant tothe court’s inherent
authority and 28 U. S. C. § 1927. The court possesses t he i nherent power
tonmonitor litigationclosely andto sanctionlitigants for abusive

practices. Roadway Express, Inc. v. Piper, 447 U.S. 752, 764-65

(1980). Before awardi ng sancti ons, however, the court nust make an
explicit finding that counsel acted in bad faith. 1d. at 767. “A
party denonstrates bad faith by del ayi ng or di sruptingthelitigation

or hanperi ng enforcenent of the court order.” Al exander v. FBl, 186

F.RD. 6, 11 (D.D.C. 1998)(citingHutto v. Finney, 437 U.S. 678, 679

n.14 (1978)).

15



Section 1927 permts an award of fees and costs where counsel
“mul tiplies the proceedi ngs i n any case unreasonably and vexatiously.”
28 U.S. C. 81927 (1994). Unlike theinposition of sanctions under the
court’ s inherent power, “[t]helawinthis circuit i s unsettled over
whet her a court nust find an attorney’s actions to be in bad faith

bef ore i nposi ng sancti ons under section 1927.” United States v.

Wl | ace, 964 F. 2d 1214, 1218-19 (D.C. Gr. 1992) (discussing split anong
circuits). “Nevertheless, all of the courts, includingthose applying
a |l esser standard, at m ni numagree t hat uni nt ended, i nadvertent and
negligent acts will not support an inposition of sanctions under

section 1927.” 1d. at 1219 (quotingCruz v. Savage, 896 F. 2d 626, 631

(1st Cir. 1990)). Because it appears that the conduct at i ssue here,
al t hough i nproper, was uni nt ended and i nadvertent, this court need not
address the i ssue of the appropriate standard to be applied under
section 1927. Accordingly, sanctions are not warranted pursuant to
either the court’s i nherent powers or section 1927. Nor are the
plaintiffs entitled to attorneys’ fees and costs pursuant to

FED. R. Clv. P. 37.

[11. Concl usion

For the reasons stated above, the court HEREBY ORDERS t hat:

16



1. Plaintiffs’ Mdtionto Conpel Further Testinony i s DENI ED.
Terry Good’s Motion to File a Surreply is GRANTED.

Plaintiffs’ Mdtion to Strike the Surreply is DENI ED.

2. Plaintiffs’ Motionfor Clarificationof TimetoFileits
Suppl ement al Menor andumRegar di ng t he Deposi ti on of Terry
Good i s DENI ED. Def endant EOP' s Mbti on f or an Ext ensi on of

Tinme i s DEN ED as noot.

3. Plaintiffs' Mtion for Sanctions is DENI ED.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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