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VEMORANDUM AND ORDER

This matter comes before the court on Plaintiffs Mtion
[828 & 829] to Conpel Answers to Plaintiffs’ Third Set of
I nterrogatories to the Executive Ofice of the President. Upon
consideration of this motion, and the opposition and reply
thereto, the court wll GRANT IN PART AND DENY IN PART

plaintiffs’ nmotion, as discussed and ordered bel ow.

Backagr ound

The underlying allegations in this case arise fromwhat has
beconme popularly known as “Filegate.” Plaintiffs allege that
their privacy interests were violated when the FBI inproperly
handed over to the White House hundreds of FBI files of forner
political appointees and governnment enployees from the Reagan

and Bush Adm ni strations.



This particular dispute revolves around interrogatories
plaintiffs served on the Executive O fice of the President
(“EOP”) on May 13, 1999. The EOP filed their responses to these
interrogatories, including several objections, on July 16, 1999.
On July 27, 1999, the plaintiffs then filed a notion to conpel
the EOP to respond fully and w thout objection. After this
nmotion was filed and di scussions were held between the parti es,
the EOP provided verified supplenental responses to nany of the
interrogatories, which rendered several of the plaintiffs’
argunments noot. Plaintiffs, however, still seek in their reply
to conpel addi ti onal information as to sonme of their

interrogatories (interrogatories 1, 6, 9, 13, 14 and 18).

[ 1 Anal ysi s

1. Interrogatory Number 1

I nterrogatory 1 seeks seven di screte pieces of informtion,
requested in distinct subparts, about the FBI files of each
i ndi vidual on a list of close to 1,000 nanes, with the exception

of political appointees to the Cdinton Admnistration.!?

The EOP originally had objected to this interrogatory
based on rel evance. They provided a verified suppl emental
response, however, stating that they did not w thhold any
informati on based on this objection. Therefore, the dispute
over this interrogatory is largely noot with the exception of
t hose issues the court will now discuss.
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Plaintiffs seek to conpel further information in response to two
of the subparts.

Subpart (a) of this interrogatory asks for “all reasons why
the FBI file was procured.” Pl. Int. 1(a), p.3. In its
response, the EOP states that it “cannot warrant the conplete
accuracy of the information provided.” EOP Resp. Int. 1(a),
p.8. The EOP further states that it conpiled the information
from certain EOP records, which, while “the best EOP data
avai l abl e, [are] not always accurate.” |d.

Rule 33(b)(1) of the Federal Rules of Civil Procedure
requires that “[e]Jach interrogatory shall be answered separately
and fully in witing and under oath.” The EOP's duty, as the
responding party is to “provide true, explicit, responsive
conplete and candid answers to the interrogatories.” Chubb

| nt eqrated Systens Ltd. v. Nat’l Bank of Washi ngton, 103 F. R D

52, 61 (D.D.C. 1984). These answers nust be signed by the
person who nmade them and who can attest to their accuracy. See

FED. R. Civ. P. 33(b)(2); Shepherd v. Anerican Broadcasting Cos.,

62 F.3d 1469, 1482 (D.C. Cir. 1995)(holding that if the party to
a suit is an organization, an officer or agent my sign the
interrogatories but that person nust have a basis for stating

that the responses are accurate). In this case, however, the



EOP has stated that it cannot warrant the conplete accuracy of
its response.

At | east one court has indicated that a respondi ng party nay
not be required to admt to the accuracy of information, if that
i nformati on was received solely fromthird persons and the party
states in his answers the source of the information. See Riley

V. United Air Lines, Inc., 32 F.R D. 230, 233 (S.D.N. Y. 1962).

The i nformation on which the EOP bases its response, however, by
its own adnmission, did not come fromthird persons outside of
its control. Rather this information was obtained fromits own
docunents, which are maintained within its own control. Comon
sense dictates that a party is responsible for ensuring the
accuracy of its own records. Accordingly, the EOP has a duty to
verify the accuracy of its answers. |[If the EOP cannot warrant
the conplete accuracy of its own records, it nust state under
oath that it took all steps necessary to ensure the accuracy of
the information provided to the best of its ability and clearly
explain the steps that it took to do so. See 8A CHARLES ALAN WRI GHT
ET AL., FEDERAL PRACTI CE AND PROCEDURE §2174 (2d ed. 1994) (“The burden
is on the party objecting to interrogatories to show that the
i nformation sought is not readily available to it.”)

Plaintiffs next contest the EOP’s response to subpart (f)

of Interrogatory 1, which asks for the names of the persons who



had access to the FBI files. The EOP responded by nam ng broad
categories of people who had access, including the OPS and
“menbers of the White House Counsel’s Office, on a need to know
basis.” EOP Resp. Int. 1(f), p.14. The EOP objects to this
guestion on the basis of undue burden to the extent that it
would require the EOP to ascertain each individual who had
access to the files. See id. at 15.

“Parties may obtain discovery regarding any matter not
privileged, which is relevant to the subject matter involved in
t he pending action.” Feb. R Cv. P. 26 (b). The informtion
sought by the plaintiffs is clearly relevant, if not crucial, to
t he pendi ng action. As not ed above, once relevance has been
established, “[t]he burden is on the party objecting to
interrogatories to show that the information sought is not
readily available to it.” 8A CHARLES ALAN WRI GHT ET AL., FEDERAL

PRACTICE AND PROCEDURE 8 2174 (2d ed. 1994); see also Ellsworth

Assocs., Inc. v. United States, 917 F.Supp. 841, 844 (D.D.C

1996) (“A party opposing discovery bears the burden of show ng
why di scovery should be denied.”)

The EOP has not even attenpted to neet this burden. |t
sinply nmakes its objection based on undue burden, wi thout any
further information or explanation. In order to satisfy its

burden, the objecting party nmust make a specific, detailed



showi ng of how the interrogatory is burdensone. See Lohrenz v.
Donnelly, 187 F.RD. 1, 4 (D.D.C. 1999) (conpelling the
objecting party to fully answer the interrogatory at issue
because there was no showing that the research required was
unduly burdensone); Chubb, 103 F.R.D. at 60-61 (“An objection
must show specifically how an interrogatory is overly broad
burdensome or oppressive, by submitting affidavits or offering
evidence which reveals the nature of the burden.” (citation

omtted)); see also Harvey v. Einco Corp., 28 F.R D. 381, 381

(E.D. Penn. 1961) (“[T]he defendant can not conplain nerely
because in order to answer the plaintiff’s interrogatories it
must interrogate its personnel or conpile information withinits
control.”) Having failed to nake such a showi ng, the court wll
overrule the EOP's objection and conpel the EOP to answer the
plaintiffs’ interrogatory fully and conpletely, including ali st

of those individuals who had access to the FBI files.

2. Interrogatory Nunmbers 6, 9 & 13

I nterrogatories 6, 9 and 13 seek the identity of all persons
who have know edge about (a) how Craig Livingstone becane
enpl oyed at the White House; (b) the use of Chris Emery’s FBI
file by the Clinton White House; and (c) the use of Billy Dale’'s

FBI file by the Clinton White House, respectively. The EOP



first objected to these interrogatories as vague, ambi guous and
over broad, because they could include persons whose sole
know edge cones from the public nedia. In response to this
objection, the plaintiffs clarified that they are not seeking
the identities of persons whose sole know edge is from the
media. The EOP then provided verified supplenmental responses.
These responses i ndicate that for each of these interrogatories,
the EOP identified all persons of which it is aware who have
first-hand knowl edge about the issue.? The EOP further states,
however, that “it is not aware of other individuals with second-
hand know edge about [the information requested] (other than
persons in . . . the White House Counsel’s Office who acquired
such know edge as a result of investigative inquiries or this
litigation).” EOP Suppl enental Responses at 2-3.

This response seens to indicate that there are past or
present nmenbers of the White House Counsel’s O fice who have
know edge about these topics from sources other than the nedia
and who, therefore, should be identified. The EOP made no ot her
objection to these interrogatories other than the objection

not ed above as to those who received their know edge solely from

2For those interrogatories concerning the FBI files of Chris
Emery and Billy Dale, the EOP also represented that it has identified
all persons with “second-hand know edge (as the result of responding
to investigative inquiries).” EOP Supplenental Responses at 3.
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the nmedia. This objection, however, as the EOP states, has been
rendered noot. See Opposition by the EOP to Plaintiffs’ Mtion
to Compel Answers to the Third Set of Interrogatories to EOP at
12-14 [hereinafter EOP Opposition]. Therefore, the EOP has
clearly not net its burden of show ng that this discovery should
be deni ed. The court will conpel the EOP to supplenent its
responses, under oath, to include all individuals in the Wite
House Counsel’s O fice with know edge of these topics from any

ot her source than the nmedi a.

3. Interrogatory Nunber 14

This interrogatory asks for the identity of all persons who
recommended or who helped make the decision that Kathleen
WIlley' s letters to President Clinton should be released by the
Whi t e House.

The EOP objects to the phrase “hel ped nmake” the deci sion as
vague, anbi guous and overbroad. Once again, however, the EOP
relies solely on their objection, w thout any specific show ng
of howthe interrogatory is burdensone. This court fails to see
how including the nanes of those who helped those few
individuals the EOP listed as the “decision-nakers” is overly
bur densone. Thus, the EOP has failed to neet its burden of

showi ng that the di scovery sought should be denied. This court



will conpel the EOP to supplenent its responses to include the
name of the individuals who hel ped make the decision to rel ease
the Kathleen Wlley letters.

The EOP next objects to the plaintiffs’ request for the
names of those who recomended the release of the Kathleen
Wlley letters. The EOP asserts that such information is
protected by the attorney-client and deliberative process
privileges, because, by identifying such individuals, the EOP
woul d reveal the substance of their deliberations and advice.
The court will first turnits analysis to the EOP’s assertion of
the attorney-client privilege.

“It is settled law that the party claimng the privilege
bears the burden of proving that the conmunications are

protected.” In re Lindsey, 158 F.3d 1263, 1270 (D.C. Cir.

1998) . The proponent of the privilege “nmust concl usively prove



each element of the privilege.”® 1d. (quoting SEC v. Gulf &

Western Indus., 518 F. Supp. 675, 682 (D.D.C. 1981)).

To neet this burden, the EOP sinply refers to a decl aration
from Charles F.C. Ruff, former White House Counsel, which was
provided with the EOP’s opposition to the plaintiffs’ notion to
conpel answers to the first set of interrogatories. In the
first set of interrogatories, the plaintiffs sought to discover
any and all of Bruce Lindsey’'s know edge, discussions and
conmuni cati ons regarding the release or use of docunments from

Kat hl een W I | ey. The EOP objected based on privilege and

SAs this court has previously stated, the attorney-client
privil ege applies when:

(1) the asserted holder of the privilege is
or sought to becone a client; (2) the person
to whom t he conmuni cation was nade (a) is a
menber of the bar of a court or his
subordi nate and (b) in connection with this
comruni cation is acting as a |l awyer; (3) the
comruni cation relates to a fact of which the
attorney was informed (a) by his client
(b)w thout the presence of strangers (c) for
t he purpose of securing primarily either (i)
an opinion of law or (ii) legal services or
(ii1) assistance in sone |egal proceeding,
and (d) not for the purpose of commtting a
crime or tort; and (4) the privilege has
been (a) claimed and (b) not waived by the
client.

Al exander v. FBI, Civ. No. 96-2123, Menorandum and Order at
4, n.2 (D.D.C. March 6, 2000); Alexander v. FBI, 186 F.R D.
154, 161 (D.D.C. 1999) (citing In re Sealed Case, 737 F.2d 94,
98-99 (D.C. Cir. 1984)).
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provided Ruff’s declaration in support of its <claim of
privilege. In this declaration, Ruff states

[t] he discussions at issue are protected by
the attorney-client privilege and the
attorney work product doctrine. M. MIIs,
M. Lindsey and | are the senior |awers in
the Office of the White House Counsel and,
as such, represent both the Executive Ofice
of the President and the President in his
official capacity.” At the time of the ‘60
M nutes’ interview, one of our principal
responsibilities was to provide | egal advice
to the President in connection with any

i npeachnent proceedings . . . . It was in
this context that, in determ ning what
advice to give to the President, we

considered, among other things, whether
there were any legal constraints on the
ability of the EOP to release the letters
and the inplications of releasing them

Ruf f Declaration at 2.

This declaration fails to denonstrate, however, how
reveal i ng the names of those who recommended the rel ease of the
Wlley letters would reveal privileged attorney-client
conmmuni cations. There is no indication that all of those who
recommended the release of the letters and, therefore, whose

names are being withheld are, in fact menbers of the Wiite House

Counsel's office or even of any bar.% Nor is there any evidence

4'n fact, the EOP stated, in its Responses and Objections to
Plaintiffs’ First Set of Interrogatories to the EOP Pursuant to Court
Order of April 13, 1998, that Assistant to the President Sidney
Bl ument hal di scussed the matter with Hillary Rodham Clinton and both
“agreed that the letters should be released.” [|d. at 56.
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that the recomendati on was made in the context of providing

prof essional |egal advice. See In re Lindsey, 158 F.3d at 364
(“[Where one consults an attorney not as a |awer but as a
friend or a business adviser or banker, or negotiator . . .the
consul tation i's not pr of essi onal nor t he st at enment
privileged.”)(citing 1 McCorM CK ON Evi DENCE 888, at 322-24 (4th ed.
1992)(alteration in original)). The EOP states that by
identifying those persons who recommended the letters be
rel eased, it would “necessarily” be revealing the substance of
privileged attorney-client comunications. EOP Opposition at
17. This court has already held in this case, however, that
such a statenment falls far short of the EOPs burden of

denonstrating the applicability of the privilege. See Al exander

v. FBI, Civ. No. 96-2123, Menorandum and Order of January 24,
2000 at 7-9 (rejecting President Clinton’s claimof privilege
based on his argunent that answering the plaintiffs’ questions
woul d “necessarily reveal the contents of comruni cati ons bet ween
‘“privileged persons’”). Therefore, the court rejects the EOP' s
claimof the attorney-client privilege.

The EOP al so clainms that the nanmes of those individuals who
“recommended” that the letters be released is protected by the
del i berative process privilege. The deliberative process privilege

is “predicated ontherecognitionthat the quality of adm nistrative

12



deci si on- maki ng woul d be seri ously underm ned i f agenci es were forced

tooperateinafishbow.” DowJones & Co. v. Departnent of Justice,

917 F. 2d 571, 573 (D.C. Cr. 1990)(quotationonmtted). The purpose of
the privilege is threefold:

First, the privilege protects candi d di scussi ons within an
agency. Second, it prevents public confusion fromprenature
di scl osur e of agency opi ni ons before t he agency est abl i shed
its final policy. Third, it protectstheintegrity of an
agency’ s deci sion; the public shoul d not judge officials
based on i nformation they considered prior toissuingtheir
final decisions.

Judicial Watchv. dinton, 880 F. Supp. 1, 12 (D.D.C. 1995), aff’d, 76

F.3d 1232 (D.C. Cir. 1996).
To prove the applicability of the deliberative process privil ege,
an agency nust showthat the information sought i s predecisional and

del i berati ve. See Access Reports v. Departnent of Justice, 926 F. 2d

1192, 1194 (D.C. Cir. 1991). The EOP, however, does not nake such
a showing. To support its privilege claim the EOP again sinmply
refers to the Declaration of Charles Ruff, which was attached to
the EOP's oppositionto the plaintiffs’ notion to conpel answers
to their first set of interrogatories. This declaration,
however, as noted above, pertains only to discussions held
bet ween the senior |awers of the White House Counsel’s O fi ce.
|t does not address the information sought in this
interrogatory. Furthernore, it is not at all self-evident that

alist of the individuals who recommended that the EOP rel ease
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the letters, which was ultimately the final decision nade by the
EOP, is either predecisional or deliberative. Therefore, the
EOP has again failed to neet its burden of establishing the
applicability of this privilege. For these reasons, the court
will conpel the EOP to provide the names of those individuals

who recommended the release of the Wlley letters.?®

4. Interrogatory Nunmber 18

This interrogatory asks for all of the EOP s know edge about
the renmoval of the FBI files fromVincent Foster’'s office or the
VWhite House Counsel’s suite, during the week after Foster’s
deat h. The EOP objected on the grounds of relevancy to the
extent the interrogatory seeks to include persons who were
current Clinton Admnistration enployees, vagueness and
anbiguity regarding the term “renoval,” and overbreadth and
undue burden regarding inclusion of “the White House Counsel’s
suite.” In their opposition, the EOP states that this dispute

is noot because it did not withhold any i nformati on on the basis

The court also notes that even if the EOP had nmet its burden of
establishing that the information sought by the plaintiffs is
protected by the attorney-client or deliberative process privilege,
the plaintiffs would still be entitled to this information, due to
the crime-fraud and m sconduct exceptions to these privileges. This
court, addressing this issue in another decision issued this sane
date, has found that the plaintiffs have sufficiently established
that this exception would apply in this case. See Al exander v. FBI
Civ. No. 96-2123, Menorandum and Order at 10-20.
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of its objections. However, in the EOP's suppl enental response,

under oath, it states only that it did not wthhold any
information based on its objection to the term “renoval”. EOP
Suppl enmental Responses at 3. It does not address the other

obj ections. See id. Perhaps recognizing this, the EOP stil
argues in its opposition that the two remai ni ng objections “are,
in fact, well-founded.” EOP Opposition at 15.

Specifically, EOP objects tothe interrogatory to the extent
it seeks to include persons who were then current Clinton
Adm ni stration enployees as irrelevant. The court agrees with
the EOP s argunent. This court has already ruled in this case
that the information regarding the files of then-current Clinton
Adm ni stration enployees is irrelevant to the pending action.

See Al exander v. FBI, Civ. No. 96-2123, Menorandum and Order at

8 (D.D.C. May 17, 1999) (stating that if the information
plaintiffs sought related to “the files only of then-current
Clinton Adm ni strati on enpl oyees, then plaintiffs’ inquiry seeks
irrelevant matter because this information does not pertain to

plaintiffs in this lawsuit”); Alexander v. FBI, Civ. No. 96-

2123, Menorandum and Order at 8 (D.D.C. Apr. 16, 1999) (hol di ng
t hat i ssues related to files of t hen-current Cli nton

Adm ni stration enpl oyees are irrelevant to the pendi ng action).
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Therefore, the EOP need not respond to Interrogatory 18 as to
all then-current Clinton Adm nistration enpl oyees.

The EOP al so objects to the plaintiffs’ inclusion of “the
White House Counsel’s suite” in interrogatory 18 as overbroad
and i nmposi ng an undue burden. Once again, however, the EOP does
not neet its burden of showng how this interrogatory is
bur densone. In fact, the information that EOP provides is
evidence that the interrogatory would actually inpose very
little burden on the EOP. First, the EOP states in its
opposition, but not under oath, that no information was w t hheld
on the basis of this objection. It is not burdensone, then just
to provide this information under oath.?®

Second, the EOP also states in their opposition that
“Ipllaintiffs’ Exhibit One shows that the vast majority of these
background reports - indeed all but one - were not even
requested until after Vince Foster’s death on July 20, 1993, and
therefore could not have been renoved from Foster’s office
following his death.” EOP Opposition at 16, n.13 (enphasis in
the original). By the sane token then, only one of these files

coul d have been renmpved fromthe White House Counsel’'s suite at

Rul e 33(b) of the Federal Rules of Civil Procedure
requires that “[e]ach interrogatory shall be answered
separately and fully in witing and under oath.” Thus,
plaintiffs are clearly entitled to have the conplete answers
to their interrogatories nmade under oath.
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the time in question as well. Therefore, the EOP could sinmply
provide this information under oath and indicate whether that
one file was renoved fromthe White House Counsel’s Office. The
court finds that requiring such a response is clearly not
oppressive or burdensone. Therefore, the court rejects the
EOP’ s argunent, and the EOP will be conpelled to respond to this
interrogatory w thout any objection as to the inclusion of the

VWhi t e House Counsel’s Office.

[11. Concl usion

For the reasons stated above, the court HEREBY ORDERS t hat
Plaintiffs’ Mdtion [828 & 829] to Conpel Answers to Plaintiffs’
Third Set of Interrogatories to the EOP is GRANTED I N PART AND
DENI ED | N PART. In this regard, it is FURTHER ORDERED t hat:

1. Plaintiffs’ request to conpel further answers to
interrogatories 1, 6, 9, 13 and 14 is GRANTED. The EOP shall
within 20 days of this date, provide full and conpl ete responses
under oath to these interrogatories.

2. Plaintiffs’ request to conpel a further answer to
interrogatory 18 is GRANTED I N PART AND DENI ED | N PART. The EOP
shall, within 20 days of this date, provide a verified response
to this interrogatory w thout objection as to the inclusion of

the “White House Counsel’'s suite.” The EOP need not, however,
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respond to this interrogatory as to all then-current Clinton

Adm ni stration enpl oyees.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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