UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAREY DUNAI LOHRENZ
Plantiff,

Civil No. 96-777
(RCL)

ELAINE DONNELLY, ¢ d.

Defendants.
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MEMORANDUM OPINION

Now before the Court is defendants Motion to Strike Declaration and Report of Captain Charles
Nesby [139], plantiff’sMemorandum of Pointsand Authoritiesin Oppositionto defendants Motionto Strike
Declaration and Report of Captain Charles Nesby, defendants Reply in Support of Motion to Strike
Declarationand Report of Captain Charles Nesby, defendants Motionfor Summary Judgment [119-1] and
Mation for Ord Hearing [119-2], plaintiff’s Oppogtion to defendants Motion for Summary Judgment,
defendants Reply in Support of Motionfor Summary Judgment, plaintiff’ s Cross-M otionfor Partial Summary
Judgment [133], defendants Opposition to plaintiff’s Cross-Motion for Partidl Summary Judgment, and
plaintiff’s Reply in Support of Cross-Motion for Summary Judgment. Upon consideration of the pleadings,
relevant decisons of prior federa and state courts, and the record of this case, the Court will DENY
defendants Motion to Strike [139], GRANT defendants Motion for Summary Judgment [119-1], DENY
defendants Motion for Oral Hearing [119-2], and DENY plaintiff’s Cross-Motion for Partid Summary

Judgment [133].



l. Background

Fantiff Carey Duna Lohrenz dleges that defendants Elane Donndly and the Center for Military
Readiness (CMR) arelidble for libel and dander (Count 1) and for invasonof privacy (Count IV). All of these
clams are governed by the law of the Didrict of Columbia. Plaintiff Lohrenz had originaly brought her case
againg four specified defendants: Donndly, CMR, Copley Press, NewsWorld CommunicationIncorporated,
and John Does 1-100. This Court granted the motion by Copley Pressto dismiss the complaint for lack of
jurisdiction, and defendant News World Communication has settled with plaintiff. Defendants Donndly and
CMR now move for summary judgment, and plaintiff Lohrenz has filed a cross-motion for partid summary
judgment.

Defendant Donndly is the President and primary spokesperson of defendant CMR, a public policy
organizationconcerned with military personnel issues. CMR wasincorporated inMichiganin1992. Rantiff
adleges that CMR is supported by asmall group of retired military officers named as defendants John Does
1-100.

Haintiff Lohrenz was sworn into the Navy as an officer candidate in November 1990; after training,
she received her commissonin May 1991. In 1993, plaintiff Lohrenz received her designation as a naval
aviator; shortly thereafter, plaintiff was assgned to the F-14 Tomcat. In July 1993, plaintiff reported to the
Fleet Replacement Squadron (FRS) VF 124, based at Miramar Naval Air Station, for F-14 training. Plantiff
was one of two women assigned to VF 124 for F-14 training; the other was the late Lt. Kara Hultgreen.
Fantiff received gpproximately eevenmonths of ingruction in piloting the F-14 and in August 1994, plaintiff

joined fighter squadron 213, then attached to the U.S.S. Abraham Lincoln in the Pacific Fedt.



Throughout her training at Miramar and whenshe was amember of fighter squadron 213, plaintiff was
evauated for her performance and fithessasanF-14 pilot. Lohrenz assertsthat her eva uations show that she
was an average to above-average F-14 pilot; defendants assert that Lohrenz' s eval uation record showsthat
she was a sub-standard pilot who often received benefits and training that her male counterparts did not
recelve. Thetraining records will be discussed & more length infrasections [11 and 1V.

OnOctober 25,1994, Lt. Hultgreenwaskilled while landing anF-14 onthe U.S.S. AbrahamLincaln.
Thistragic event Sgnaed the beginning of a series of events which led to the ingant lawsuit. After the desth
of Lt. Hultgreen, there was a barrage of media articles about the wisdom of the military’ s recent decison to
alow women in combat; many commentators were critica of the military’s decison.

Inmid-December of 1994, defendant Donnelly spokeon the telephone withand received aletter from
aLt. Patrick Jerome “Pipper” Burns assarting that both Hultgreen and plaintiff had been promoted because
of political pressure to incorporate more women into the Navy, and that neither was a qudified pilot. On
January 6, 1995, defendant Donnelly met with Adm. Stanley Arthur who was one officer responsible for the
training of F-14 pilots; at that meeting, she informed Arthur of her belief that Hultgreen and plaintiff had been
carrier-qualified as F-14 pilots only because they werewomen, and that both should actudly have failed out
of the program. Admira Arthur promised to investigate her suspicions, but he neither confirmed nor denied
the facts in defendant Donnelly’s possession. On January 16, 1995, defendant Donnelly sent a letter to
Senator StromThurmond (hereinafter the “ Thurmond letter”), repeating and describingthe factsand dlegetions
madeinthe letter from Lt. Burns. Defendant Donnelly asserted that both Lt. Hultgreen and plaintiff Lohrenz
were unqudified to be fighter pilots, and had received ther positions as aresult of political pressure. In the

Thurmond letter, plantiff Lohrenz was not identified by name; she was referred to only as “Filot B” in a



purported effort to protect her identity. It was, however, well known that there were only two women carrier-
qudified asF-14 pilots, so plantiff’ sidentity as“Flot B” was no mystery to other naval aviators, other officers
and crew aboard the U.S.S. Abraham Lincoln, and any other individuds who were familiar with the nava
aviation community. Inaddition, plantiff Lohrenz' sactual identity as “Pilot B” was subsequently reveded by
various newspapers. See Defs. Mot. for Summary Judgment, Exh. 11 to Lohrenz Dep. (San Diego Union-
Tribune article); id., Exh. 14 to Lohrenz Dep. (Washington Times article).

Sometime between October 28, 1994 and April 1995, the FRS traning records of Hultgreen and
plantiff were removed from confidentid Navy files by fellow officers who served with them at VF 124 or at
fighter squadron 213.* Portions of those records were transmitted to defendant Donnelly by Lt. Burns.
Defendant Donndly had two further meetings with Adm. Arthur (on Febraury 8 and March 24, 1995), one
telephone conversationwithAdm. Arthur (March 6, 1995), one meeting with Adm. Mike Boorda(onMarch
6, 1995), who was aso involved with the F-14 training program, and one conversation with Commander
Thomas Sobieck (date unknown), the commanding officer of the FRS. During those conversations, Arthur,
Boordaand Sobieck discussed defendant Donndly’ sresearchand informationwithher; al three believed that
defendant Donnelly was incorrect in her conclusons, and they communicated this to her. At the March 24,
1995 meeting with Adm. Arthur, defendant Donndlly was shown a copy of a Report authored by Rear Adm.
Lyle G. Bien, which had been prepared in response to the dlegations made by Donndlly in her March 6
meseting with Arthur. That report confirmed many of the facts then known to defendant Donnelly, but

concluded that Hultgreen and plaintiff had been promoted according to the usuad Navy standards.

10ne officer, Lt. Patrick Burns has admitted hisinvolvement. Plaintiff alegesthat other
unknown officers were involved.



On April 25, 1995, defendants Donnelly and CMR published a Specid Report entitled “Double
Standards in Naval Aviation” (hereinafter “the Donndly Report”). See H. Cross-Mot. for Summary
Judgment, Exh. 17 (Donnelly Report). The Donndly Report republished the letter sent to Senator Thurmond
and induded additional excerptsfrom plaintiff’ straining records and commentsfromlettersfrommde aviators
criticdzing plaintiff Lohrenzand Lt. Hultgreen. Thedlegationsin the Donnelly Report werethat femaeand mae
nava aviators were treated differently because femde aviators were promoted on a lower standard, that
femde aviators received specid concessions, that people who criticized the Navy's policy of incorporating
women into combat pogitions were unfarly attacked, and that plaintiff was one pilot who received special
treatment which permitted her to advance. In the Donnelly Report, plaintiff Lohrenz was referred to only as
“Pilot B,” but her training records-with particular dates, locations, and scores-were reported.

Copies of the Donnelly Report were circulated on the U.S.S. Lincoln and among the nava aviaion
community a large, the generd public, and the nationad newsmedia  After the publication and circulation of
the Report, plantiff Donndly was contacted by Commander Thomas Sobieck, commander of VF 124 where
plantiff and Hultgreen recaived thair F-14 training. Sobieck told Donnelly that he believed her report to be
fdse and mideading, and he urged her to withdraw the report because of its falsity and because he believed
that the report would be harmful to the continued training of plantiff as an F-14 pilot. Defendant Donnelly
declined, and continued to promote the Report and itsfindings through various media sources. In addition to
various press releases by defendants, on March 28, 1996, defendant Donnelly gave a speech at the Army-
Navy Club in Washington, D.C., essentidly repeating the findings of the Report and again referring to plaintiff
only as“Rilot B.”

After the publication of the Donndly Report, plaintiff aleges that her performance declined, and her



commanders became overly critical. Plaintiff was eventualy removed from flight status on May 30, 1995.
Shethenappeared beforeaFHed Naval AviationEvaduaionBoard (FNAEB). An FNAEB may be convened
toevduatethe performance, potential, and motivationof a particular servicepersonfor aparticular assgnment.
The FNAEB considered the evidence againg plaintiff and concluded that she should retain flight status but be
assgned tofly inadifferent aircraft. Plaintiff was not, in fact, returned to flight status at that time because her
commanding officer, Adm. Y akdly, recommended that she be removed from flight status entirely.

On February 10, 1997, the Navy Inspector Generd released a report (hereinafter “the Ingpector
Generd Report”) whichis the subject of extreme disagreement between the parties. The Inspector Generd
Report reviewed dlegations by plaintiff and her parents against the FNAEB Report, and concluded that one
of their alegations was substantiated.

Inthefdl of 1997, the Navy decided to remove Lt. Burns name from the promotion list because he
had admitted to sending defendants copi es of plantiff’ straning records and had spoken out againsttheNavy’'s
carrier-quaification of Lt. Hultgreen and plantiff. In November of 1997, defendants issued a press release
entitled, “Navy Faces Crucia Choice: Principle or Public Relations?’ whichcriticized the Navy for disciplining
Burns. In that press release, defendants repeated their dlegations that plantiff was not a qudified pilot and
had benefitted from preferentid treatment.

Paintiff assertsthat defendants were aware of, recklesdy disregarded, or were negligent about the
possibility that the dlegations againgt plaintiff were, in fact, fAse. Defendant Donndly never reviewed a
complete copy of plantiff’ straining records, and fromJanuaryto May of 1995, defendant Donnelly spoke with
various Navy officers who disputed the conclusions that defendant Donnelly had drawn about the training of

femdepilots. After the publication of the Donndly Report, plaintiff alegesthat defendantswere informed that



the dlegations were fase, and defendants refused to retract the Donnelly Report and continued to publicize
ther dlegations. Plantiff further assertsthat inthe Donnelly Report, plaintiff’ straining recordswere selectively
edited and midabeled to create the impression that plantiff was not a qudified pilot. Defendant Donnelly
asserts that she was not aware, did not recklesdy disregard, and was not negligent about the possihility that

the dlegations might be fase; infact, defendant continues to assart that the dlegations about plaintiff are true.

Pantiff asserts that as aresult of the actions of defendants Donnelly and CMR, plaintiff has suffered
great embarrassment and humiliation, irreparable injury to reputation and good standing in the navd aviation
community, economic losses, and loss of her career as both a navd aviator and any opportunity for a career

in avil aviaion.

Il. Motionsto Strike

The parties have filed various motions to strike materids submitted inopposition to their motions. In
ruling uponthese mations to strike, the Court notesthat both parties appear to be engaged in fairly transparent
attempts to use motions to strike in order to control the merits of the case. A motion to drike is not an
appropriate vehicle through which to contest the credibility of awitnessor to draw further attentionto the fact

that one piece of evidenceis contradicted by another.

A. Defendants Motion to Strike the Declaration and Report of Captain Charles Nesby
Defendantsmove to strike the Declaration and Report of Captain Charles Nesby, included as Exhibit

1 to plaintiff’s Cross-Motion for Partid Summary Judgment and Opposition to Defendants Motion for



Summary Judgment.? Plaintiff seeks to designate Nesby as an expert in F-14 training and piloting, and
represents that Nesby will testify about plaintiff’s training records and evauations, his own persona
observations of plantiff’s performance, the vaidity of the evduations by other pilots, generd and specific
principlesof pilot training and F-14 pilot training, and other issues related to F-14 pilot training and evauation
suchasterminology, commonpractices, and standards. See Pl. Desgnationof Expert Witnesses, filed August
12,1999, a 8-11. In his Declaration, Report, and Supplementa Report, Nesby details his qudifications as
an expert witnessin piloting F-14s and training F-14 pilots. Nesby entered flight school in 1974 and was
designated anava aviator in 1975. In 1977, Nesby wastrained to fly the F-14; in 1981, Nesby became an
F-14 flignt instructor. Nesby trained F-14 pilots for three years, was in charge of developing and writing the
manud for operating and pilating the F-14, and received severd leves of qudification to tran new pilots.
Captain Nesby ascended through various ranks, and has now been appointed the Director of the Center for
Minority Veterans inthe Department of Veterans Affairs. Inshort, it appearsthat Captain Nesby isintimetdy
familiar with flying the F-14 and training F-14 pilots. His opinions that he now asserts are based on

my own persona observations of LT Lohrenz when she went through Advanced Jet

Traning course a NAS Kingsville while | was Commander of Training Air Wing TWO,

my own background and experience as an F-14 pilot, my experience as an indructor in

the F-14 Heet Replacement Squadron, the objective facts disclosed by the Navy's

records pertaningto LT Lohrenz training, the reports and evauations of the nava officers

who conducted her FRS training at VF 124, and the severa reports of Navy and

Department of Defense investigations into Ms. Donnelly’ sdlegationsagang LT Lohrenz

and the Navy personnel responsible for her training in the F-14 Fleet Replacement
Squadron.

?Defendants have filed a motion to strike the Nesby Declaration [139], but give further reasons
for their motion to strike in their Reply in Support of Motion for Summary Judgment. The Court will
address dl the arguments given by defendants with respect to the Nesby Declaration in this section.
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H. Opp., Exh. 1 (Nesby Decl.) at 13. Based on those materias and experiences, Nesby avers that plaintiff
wasaqudified pilot and that the practicesfor whichdefendants' report find fault were actually quite common
among F-14 pilots of experience comparable to plaintiff’s.

Defendants move to strike Nesby’ s Declaration onseveral grounds: (1) because the declarationdoes
not comply with Federal Rule of Civil Procedure 26(a)(2)(B); (2) because Nesby isincompetent to render
opinions under Federal Rule of Evidence 702, which governs testimony by experts; and (3) because Nesby’s
ingtant Declaration is contradicted by testimony that he gave before the Navy Inspector Genera and other

evidence now before the Court.

1. Haintiff’s Failure to Comply with Federd Rule of Civil Procedure 26(8)(2)(B)
Federd Rule 26(8)(2)(B) provides a party submitting expert testimony must provide:

awritten report prepared and signed by the witness, a compl ete statement of dl opinions

to be expressed and the bass and reasons therefor, the data or other information

considered by the witness in forming the opinions, any exhibits to be used as a summary

of or support for the opinions, the qudifications of the witness, including a lis of dl

publications authored by the witness within the preceding ten years, the compensation to

be paid for the study and testimony, and alisting of any other casesin which the witness

has testified as an expert at trid or by deposition within the preceding four years.
Fed. R. Civ. P. 26 (8)(2)(B). It appears plain that plaintiffs have not complied with thisrule. Plantiffs have
faled completdy to disclosealisof dl publications authored by Nesby, the compensationpaid to Nesby, and
aliding of any other casesinwhich Nesby has testified or been deposed. Plaintiff’s only explanations of the
falure to provide this informationare that defendant should have complained about thisearlier, that defendant
failed to provide amilar information, and that plaintiff isinthe process of compiling thisinformation. The first

two explandtions are meritlessfinger-pointing by the parties misunderstands the purpose of the rule mandating



thesedisclosures. See Nguyenv. IBP, Inc., 162 F.R.D. 675 (D. Kan. 1995) (“The 1993 amendments to the

Federal Rules of Civil Procedure which ingtituted the disclosure requirement were an attempt to assure that
al parties disclosed certain informationconcerning their expert witnesses, including certain background facts
which would enable a party to prepare for cross-examination at depostion or trid”).

Despite plaintiff’ sfalureto comply with Rule 26, the failureto comply with the disclosure rule will not
result in that expert’s tesimony being stricken unless the falure was prgudicid to the party entitled to the
disclosure. Seeid. Defendants do not aver that any prgjudice resulted from the plaintiff’ sfalure to meke the
required disclosures. Accordingly, the motionto strikewill not be granted for plaintiff’ sfaillureto comply with

theterms of Rule 26 (8)(2)(B).

2. Defendants Objection that Nesby Is Not Qualified as an Expert
Defendants second objectionisthat Nesby’ s declarationisincompetent and inadmissible pursuant to

Federd Rule of Evidence 702, which provides as follows:

If scientific, technicd, or other specidized knowledge will assst the trier of fact inissue,

awitnessqudified asanexpert by knowledge, skill, experience, traning, or education, may

tedify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon

aufficdent factsor data, (2) the testimony is the product of reliable principlesand methods,

and (3) the witness has gpplied the principles and methods rdiably to the facts of the case.
Fed. R. Evid. 702. The Court must ensurethat thetestimony of the proffered expert testimony isboth relevant

and relidble. Kumho Tire Co., Ltd. v. Carmichadl, 526 U.S. 137 (1999).

Defendants firgt assert that Captain Nesby is unqudified to render the opinions included in his
Declarationand attached letter, and that his Declarationshould therefore be stricken. They assert that Captain

Nesby did not observe plaintiff when shetrained a NAS Miramar or while she served in Fighter Squadron
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213 aboard the AbrahamLincoln, and that Captain Nesby has not published anything about F-14 training, has
never testified anywhere, and isnot paid. Contrary to defendants assertions, it is not necessary for Nesby
to have had any contact withplaintiff; it is quite ordinary and, infact, expected for an expert witness of thistype
not to have had long-term, prolonged interaction with a party. Defendants assertions that Nesby is not
published (athough apparently Nesby isin the process of compiling alist of publications for the parties), has
not testified, and is not being paid are smilarly unconvincing; these are not prohibitions on Captain Nesby’s
datus as an expert witness, particularly in his asserted area of expertiseiloting F-14s and training F-14
pilots-because it is certain that this area would require intense practical experience, and F-14 pilots are
probably not frequently called to testify about their expertise. According to the uncontested statementsinhis
Declaration, Captain Nesby has had along history of pilating the F-14 and of training and evauating other F-
14 pilots. It gppearsthat heisintimatdy familiar withthe method and practice of evauating F-14 pilots, and
what may be reasonably expected from an officer who seeksto become anF-14 pilot. Thisisan areaof fact
where technical expertise dominates and where the Court and jurors would likely be inexperienced; Captain
Nesby would likely be able to “assist the trier of fact.” Fed. R. Evid. 702.

Defendants next seek to have the Nesby declaration stricken from the record because they bdieve
that the plaintiff has submitted the declaration to prove malice, which would be a required dement of lidbility
for Counts | and IV if plantiff were to be found alimited-purpose public figure. Defendants argue that Nesby
isnot anexpert inlibel or dander, and therefore may not render any opinion on actud mdice. Defendantsare
correct in assarting that courts have generdly disfavored expert testimony in determining actual maice, which

is essentidly adetermination of defendants subjective state of mind. See Tilton v. Capitd CitiesABC Inc.,

938 F. Supp. 751, 753 (N.D. Okla. 1995); World Boxing Council v. Cosdl, 715 F. Supp. 1259 (S.D.N.Y.
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1989). Itistruethat there are some statementsin Nesby Declaration and attachmentsthat could be construed
toimply mdiceby defendants. For example, Nesby assertsthat “ Donnelly was careful to protect the identity
of her informant, which persuades me that she knew when she asked the officer to provide her withcopies of
the training records that she was encouraging him to violate federa law.” Pl. Cross-Mot. for Summary
Judgment, Exh. 1 (Nesby Decl.), Att.2 a 2. Further, Nesby aversthat

[t]he selective use of afew records, the misrepresentations of the meaning of the records

she did use, and the magnitude of the deception dictates only one concluson-that Elaine

Donndly and the people who hel ped her intended to deceive the Senate Armed Services

Committee, LT Lohrenz' superiors in her chain of command, and, after release of the

CMR report, LT Lohrenz' fellow officers and the generd public.
Id., Exh. 1 (Nesby Decl.), Att. 2 at 2. It isclear that the plaintiff may not establish malice, a subjective Sate
of mind, solely through expert tesimony, and that anexpert in piloting F-14s and training F14 pilots may not
render legd opinions concerning defendants' dleged mdicious or deceptive matives. The Court will therefore
not consider any statements made by Captain Nesby to render any expert opinion as to whether defendants
acted mdicoudy or deceptively; this limitation on the Court’s congtruction and interpretation of Captain
Nesby’ s Declaration, however, sill falsfar short of supporting the notion that Captain Nesby’s Declaration
should be stricken from the record.

Defendants also assert that Captain Nesby’s Declaration cannot be used to support any possible
conclusions about damages, that is, Captain Nesby asserts that but for Donndly’ s statements and the CMR
Report, plantff would be a pilot in cvil commerad aviation or would be “flying missons over Afghanistan
today.” 1d., Exh. 1 (Nesby Decl.), Att. 2 at 2. Captain Nesby further opines that “the false allegations

concerning the content of Lohrenz FRStraining records made and publicized by Elane Donndly created

unusudly [dc] sresseson LT Lohrenz which ultimatdly caused her tolose her career asacombat pilot.” 1d.,
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Exh. 1 (Nesby Decl.), Att. 2 at 13. According to the qudifications listed in his Declaration, Nesby is not
qudifiedto render opinions about the standards of piloting inavil commercia aviaion, nor does he have atrue
bass uponwhichto draw a connection between the stress plaintiff felt as aresult of the CMR report and her
ultimatetermination. Again, though the Court does not consider Nesby an expert in civil commercid aviation
or in psychology and will not condrue any statements in his Declaration which might support any possible
calculation about damages, defendants do not contest his expertiseinpiloting F-14s and training F-14 pilots,
and his Declaration therefore shdl not be stricken from the record.

Defendants’ last assertion with respect to Nesby’ s qualification as an expert and his ability to render
opinionsisthat Nesby relieson hearsay and other forms of inadmissible evidence. Expertsare entitiedto rely
on inadmissible forms of evidence, aslong asthe evidence is“ of atype reasonably relied upon by expertsin
the particular field in forming opinions or inferencesuponthe subject.” Fed. R. Evid. 703. Therefore, Nesby
isentitled to rely on hearsay and other forms of inadmissible evidence, if thoseinadmissble forms of evidence

would normally be relied upon by others with expertise in the area of flying F-14s and training F-14 pilots.

3. Defendants Objectionthat Nesby’ s Declaration and Opinions Contained Therein Are Contradicted
by Other Evidence

Defendants assert that Capt. Nesby gave contradi ctory testimony before the Navy Inspector Generd,
see Defs. Reply in Support of Mot. for Summary Judgment, Exh. 5 to Donnelly Suppl. Aff., and that his
Dedaration in this caseis contradicted by the FNAEB Report, see Defs. Mot. for Summary Judgment, Exh.
9 to Donndly Aff., and by the Navy Inspector Generd Report, id., Exh. 10 to Donnelly Aff. Mere

incongstency and contradiction is insufficient to support a motion to strike a document from the record,
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particularly where, as here, the document that defendants seek to strike is a sworn Declaration signed under
pendty of perjury.

In sum, the Court finds that defendants have failed to proffer aufficent reasons that the Declaration of
Captain Nesby should be stricken from the record of this case, and the Court therefore DENIES the motion

to strike.

B. Faintiff’s Motion to Strike the Fidd Nava Aviators Evauation Board (FNAEB) Report

In her oppaosgition to the defendants Moation for Summary Judgment, plaintiff moves to srike the
FNAEB Report which was proffered by defendants as exhibit 5 to the Affidavit of Lt. Burns and as exhibit
9to the Affidavit of Elaine Donndly. See F. Opp. to Defs. Mot. for Summary Judgment at 60-61. Plantiff
assertsthat the FNA EB Report was unrdiable hearsay, the product of “unlavful command influence,” and was
subsequently invalidated by the Department of the Navy. Plantiff assertsthat the FNAEB Record is not an
admissible business record because there has been no witness or afidavit to aver that the FNAEB Record
meets the requirements of that exceptionto the hearsay rule. Defendant counters that the FNAEB Report is
admissible under Federd Rule of Evidence 803(8) as a public record.

It isclear that the FNAEB Record would normdly be considered admissible pursuant to Rule 803(8)
because records of government agenciesare normaly found admissble under that provison. See, eq., Beech

Aircraft Corp. v. Rainey, 488 U.S. 153 (1988); Didff, Inc. v. Springfield Contracting Corp., 984 F.2d 108

(4thCir. 1993). TheRecord may, however, beinadmissbleif the plaintiff can show that it isnot trustworthy.
Factors that may be used to determine the trustworthiness of the report are: “(1) the timeliness of the

investigation; (2) the specia skill or experience of the officid; and (3) possible motivationd problems” Hlis

14



v. Int'l Playtex, Inc., 745 F.2d 292, 300-01 (4th Cir. 1984). “Other factors may indicate a lack of

trustworthiness: unrdiability, inadequate investigetion, inadequate foundation for conclusions, invasion of the

jury’sprovince” Diddff, Inc., 984 F.2d at 111. If arecord isfound to be admissble under Rule 803(8), no

foundationd testimony isrequired. See United States v. Dayle, 130 F.3d 523, 546 (2d Cir. 1997).

Thefird rlevant factor inthisingtanceistimeiness The investigation wastimely; it was submitted on
May 30, 1995, which is exactly during the time period when the primary events leading to this lawsuit
transpired. The second rdevant factor is the specid skill or experience of the officids. The officids who
completed the FNAEB Report were Lt. Cmdr. Warren S. Ryder, Lt. Cmdr. John Fristachi, Lt. Robert
Roberts, Lt. Brenda Scheufele, and Lt. Sharon Miller; neither party contests the kills or experience of the
officas?

Thethirdrdevant factor is* possble motivationd problems.” Flaintiff hasmorefertile groundto plough
here; the FNAEB Report and recommendations were criticized by asubsequent report by the Navy Inspector
Generd, see Defs. Mot. for Summary Judgment, Exh. 6 of Burns Dep. (Inspector Gen. Rept.) 1 415-44.
The Navy Inspector Generd concluded that an dlegation that the FNAEB Report was tainted by
“inconggtencies, inaccuracies and emationdism” was “subgstantiated.” See id., Exh. 6 of Burns Dep.
(Inspector Gen. Rept.) 1 415-44. Further, plantiff proffers the satement of Cmdr. F.J. Kilian, the
commanding officer who convened the FNAEB and ultimatdy approved itsfindings and recommendations.

Kilian assarts that he did not properly review the plaintiff’s training records, that had he reviewed the training

3Paintiff Lohrenz specificaly sated a the time that the FNAEB was convened that she did not
object to the membership of the Board. See Defs. Mot. for Summary Judgment, Exh. 5 of Burns Dep.
a 5.
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records he would not have agreed with the conclusions of the FNAEB, that he was influenced by his
authorities to gpprove the report, and that he now wishes to repudiate his approva of the FNAEB Report.*
See H. CrossMot. for Summary Judgment, Exh. 2 (Kilian Decl.). Although the Court certainly notes that
boththe Navy Inspector Generd and the officer who gpproved the FNAEB have both criticized the FNAEB
Report, these concerns appear to ultimatdy drivemore at the weight the FNAEB Report should be accorded,
not its admissbility. The fact that the parties so hotly dispute the credibility of their various sources, and are
adept at pointing out the inconsi stencies between various reports and witnesses, further inclines the Court to
admit the FNAEB Report and the Nesby Declaration. Accordingly, plaintiff’s motion to strike the FNAEB

Report is DENIED.

C. Defendants Motion to Strike the Declaration of Frederick J. Kilian

Defendants move to grike the Declaration of Frederick J. Kilian, proffered as exhibit 2 to plaintiff’s
Opposition to defendants Motion for Summary Judgment and discussed briefly supra § 11.B, asserting that
the declaration is “rife’ with inadmissble hearsay and is contradicted by other documents and evidence,
including his own prior sworn statement. Defendants point to one statement which they dlege isinadmissible
hearsay; Kilian avers that his commanding officer “made it clear” to him that Kilian should give plantiff the
opportunity to discontinue her aviation career. Although the Court recognizes that there may be hearsay

contained within asingle paragraph in a seven-page Declaration, thisisinsufficient for the Court to find that

“Defendants have moved to strike the Kilian Dedlataion, asserting that it is actually
untrustworthy, perjurious, and includes facts and conclusions that are blatantly impossible; defendants
motion to strike the Kilian Declaration is discussed infra 8 11.C.
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the declaration should be entirly stricken from the record. Cf. Qudity Inns Int'l, Inc. v. Tampa Motel

Assoc., Ltd., 154 F.R.D. 283, 288 (M.D. Ha 1994) (“Motionsto strike are generaly viewed withdisfavor

and are infrequently granted.”).

Defendant further assertsthat the Kilian Decl arationshould be strickenbecauseit contradi ctstestimony
that he gave to the Navy Inspector Generd, see Defs. Mot for Summary Judgment, Exh. 12 to Donndly Aff.,
and contradicts other Navy documents and records. Mere inconsstency and contradiction is insufficient to
support a mation to strike a document from the record, particularly where, as here, the document that
defendants seek to strike is a sworn Declaration signed under penaty of perjury. Accordingly, defendants

Motion to Strike the Declaration of Frederick J. Kilian is DENIED.

[I. Defendants Motion for Summary Judgment and Plaintiff’ s Cross-Moation for Summary Judgment

Defendants Donndly and CM R have moved for summary judgment on Count |, libel and dander, and
Count 1V, invasonof privacy. Plantiff hasfiled across-motion for partid summary judgment for (1) an order
finding that plaintiff was a private individua and not a public figure; or, dternaively (2) an order finding that
defendants did act with* actua malice’ whenthey published the alegedly defamatory statements about plaintiff
Lohrenz.

Hantiff's Count | for libel and dander includes two distinct but related torts, both fall under the
umbrela category of “defamation.” Inorder to preval onaclam of libd inthe Didrict of Columbia, aplaintiff
must show: (1) that the defendant made a fase and defamatory statement concerning the plaintiff; (2) that the
defendant published the satement without privilege to athird party; (3) that the defendant’ s fault inpublishing

the statement amounted to at least negligence; and (4) ather that the statement was actionable as a matter of
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lawirrepective of special harmor that its publication caused the plantiff special harm. Klaymanv. Segd, 783
A.2d 607 (D.C. 2001). In order to prevail on aclam of dander in the Digtrict of Columbia, a plaintiff must
show that the defendant made an oral satement that wasfd seand defamatorywhichtendsto injure the plantiff
in his trade, professon, or community standing, or lower him in the estimation of the community. Smith v.

Didrict of Columbia, 399 A.2d 213 (D.C. 1979).

Both parties now seek summary judgment on the sandard of fault to which defendants may be held
in actions for libd and dander. Defendants assert that plaintiff is a limited-purpose public figure, and the

sandard of fault istherefore governed by New Y ork Timesv. Sullivan, 376 U.S. 254 (1964), which requires

plantiff show that defendants acted with “actua mdice’ in publishing the dlegedly defamatory statements.
Fantiff has made a cross-motion for summary judgment for an order finding that plaintiff was a private
individud, and that the standard of fault that plantiff must prove is merely negligence. Becausethefactua and
legdl issuesat the heart of these motions for summary judgment onthe issue of whether plantiff wasa* private
individud” or a*“public figure’ are closdly intertwined, the Court will address the motions together.

If the Court doesfind that plaintiff was a public figure, defendants assert that plaintiff will beunadleto
show “actud maice,” and that defendants are therefore entitled to summary judgment on Counts| and IV.
Faintiff movesfor an Order finding that defendants did, in fact, act with “actud mdice.”

Inthe dternative, defendants have asserted two additional defenses: (1) that the statementsalleged to
be “fase and defamatory” were actudly “subgstantidly true,” and defendant may therefore not be held liable
for the statements; or, dternatively (2) that defendants statements were protected by the “Fair Reporting”
doctrine that isrecognized inthe Digtrict of Columbia  These argumentswill be discussedinfrasectionll].B.4.

Defendants motionfor summary judgment on Count 1V, invasonof privacy, isgoverned by adistinct
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but related body of law. Although there are sgnificant differences between an action for defamation, which
compensates the plantiff for damage to reputation, and invasion of privacy, which compensates the plaintiff
for the mentd distress associated with exposing private matters to public view, the heart of both tortsisthe
harm that a plantiff suffers from others being informed of afact which was actudly fase and defamatory. In
order to preval onacdam of invason of privacy for faselight, a plaintiff must show: (1) publicity (2) about
a fdse statement, representation or imputation (3) understood to be of and concerning the plaintiff, and (4)
whichplacesthe plaintiff in afadse light that would be highly offensive to a reasonable person. Kitt v. Capital

Concerts, Inc., 742 A.2d 856, 859 (D.C. 1999). Becausethe Supreme Court hasheldthatNew Y ork Times

v. Sullivan, 376 U.S. 254 (1964), does apply to actions for invason of privacy, Timelnc. v. Hill, 385 U.S.

374 (1967); Cantrell v. Forest City Publishing Co., 419 U.S. 245 (1974), if defendant is amedia defendant

(asisconceded by both parties here) and plaintiff isapublic figure (discussedinfrag 111.A), then plantiff must
show that the defendant committed the tort of invasion of privacy with“actud malice” The determination of
whether plantiff isapublic figure s, therefore, highly rdevant to both Counts | and 1V.

Summary judgment is appropriate inthose cases where there is no genuine dispute as to any materia
fact, and where the moving party isentitled to judgment asamatter of law. Fed. R. Civ. P. 56(c). Indeciding
amotionfor summary judgment, the Court mustview dl evidenceinthe light most favorable to the non-moving
party, but the non-moving party must proffer proper evidenceto support any materid factua assertions. See

Bennett v. Spear, 520 U.S. 154, 168 (1997) (“[A] plaintiff must set forth by affidavit or other evidence

specific facts to survive amoation for summary judgment . . .").

A. Limited-Purpose Public Figure Doctrine
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Both parties agree that plaintiff Lohrenz wasneither an“dl purpose’ public figurenor a public officd.
Defendants assert, however, that plantiff Lohrenz was a “limited purposg’ public figure, and that she must
therefore prove that defendants acted with “actud mdice’ in publishing a defamatory fdsehood. Plaintiff
asrtsthat sheisaprivate figure, that she was unwillingly thrust into the media spotlight, and that defendants
may therefore be held lidble if they negligently published defamatory fal sehoods about her. The question of
whether plaintiff was a private individud or alimited purpose public figure is a question of law for the Court

toresolve. See Tavoulareasv. Piro, 817 F.2d 762, 772 (D.C. Cir. 1987) (en banc).

The Supreme Court has held that a media defendant may not be liable for defamation unless the
plantiff is able to prove that the defendant published a defamatory falsehood with* actud maice’; thet is, the
defendant must have published the defamatory falsehood with knowledge that it was fase or with reckless

disregard of itsveracity. New York Times Co. v. Sullivan, 376 U.S. 254 (1964). Media defendants are,

however, only entitled to the protection of this heightened standard when the defamatory statement was
published about a public officid or a public figure; if the defamatory fasehood had been published about a
private individud, then privacy rights trumped First Amendment freedom, and state law would govern any
action for the defamation. See id. The Court reasoned that there was a First Amendment right to criticize
public offidas and public figures, and any less restrictive legal standard would cause the media to self-censor
for fear of legd liability for false satements. Further, the Court noted that public figures would have access

to media outlets to correct any misstatements.

The Court subsequently extended the applicationof New Y ork Timesto cover defamatory fa sehoods
agang plaintiffs who, athough private individuas, had voluntarily or involuntarily become involved inanissue

of generd or public interest. See Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) (“[I]t may be possible
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for someone to become a public figure through no purposeful action of his own . . .) ; Rosenbloom v.

Metromedia Incorporated, 403 U.S. 29 (1971) (“If amatter isa subject of public or generd interest, it cannot

suddenly become less so merely because a private individud is involved, or because in some sense the
individud did not voluntarily choose to becomeinvolved.”). In determining whether a private individua has
become a “limited purpose public figure,” the Court should examine the “ nature and extent of an individud’s
participation in the particular controversy giving rise to the defamation.” Gertz, 418 U.S. at 352.

As discussed briefly above, the reach of New Y ork Timesand itsprogeny hasbeenfurther extended

toinvasonof privacy damsby public figures. TimelInc. v. Hill, 385 U.S. 374 (1967); Cantrdl v. Forest City

Publishing Co., 419 U.S. 245 (1974). Therefore, the same andysis by which the Court determines whether
plantiff is a private or limited-purpose public figure will determine the standard of fault in both Count | and
Count IV.

Inthe ingant case, the parties agree onthe generd facts underlying the dispute about whether plaintiff
Lohrenz was a private individud or a limited-purpose public figure. First, the parties agree thet in generd,
plantiff Lohrenz did not actively seek out the attentionof the media. Nonethedless, plaintiff Lohrenz did attract
the attention of the media because of the fact that she was one of the first women assigned to pilot the F-14
Tomcat. On May 23, 1993, an article about plaintiff Lohrenz gppeared in the Green Bay Press Gazette
publicizing the fact that plaintiff was potentialy the first femae Training Command graduete to receive orders
to move directly into acombat desgnation. See Defs. Mot. for Summary Judgment, Exh. 1 to Lohrenz Dep.
In that article, which included a picture of plaintiff and was entitled “ Skills propd woman pilot,” plaintiff was
quoted as saying, “A plane does't know if aman or awomanisflyingit. It'sthe person who'sflying it and

that person’s ability that counts” On September 7, 1993, an article appeared in the Milwaukee Journal,
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entitled “Filot May Be First to Break aNavy Gender Barrier.” 1d., Exh. 2 to Lohrenz Dep. Rantiff Lohrenz
was quoted as saying, “I don't get any preferentid treatment because I'm a woman, and the guys in my
squadrontreat measanequa.” Oneyear later, an article entitled “ The Jet Doesn’'t Know the Difference’ ran
in The Compass, whichisdistributed primarily withinthe nava aviationcommunity. Fictures and quotesfrom
plaintiff Lohrenz and Lt. Hultgreen figured prominently in that article. 1d., Exh. 4 to Lohrenz Dep. Lohrenz
discussed her reactions when she was told that the policy against women in combat had changed: “1 wasin
tears, . . . | couldn’'t believe dl the guys | had gone through flight school with, and had worked so hard and
competed with and done well, were going to go ouit to the fleet and get a chanceand | wasn't going to have
my chance. And on that Wednesday the Defense Secretary came out and said off the books goes this law,
we're going to dlow women in aviation combat.” 1d., Exh. 4 to Lohrenz Dep. On September 9, 1994, a
second article appeared in The Compass, entitled “ Blacklions fly into navd aviationhistory,” whichfeatured
the name and photograph of plantiff. Plaintiff Lohrenz was quoted as saying, “I’m relieved to have made it.
But | know that there sabig chdlenge ahead. A lot of eyes are going to be on me, and I'll have to prove
mysdf just like any other new guy inthe squadron.” Id., Exh. 5 to Lohrenz Dep. Plaintiff was further quoted
as sying, “I think we' ve opened some doors, and the more exposure we get the more people can see that
women can do this” 1d., Exh. 5 to Lohrenz Dep. On October 14, 1994, the Mountain Lake Observer
Advocate published an article entitled, “Carey Lohrenz makeshistory, joins Navy Fighter Squadron,” which
included many of the quotes aready cited. 1d., Exh. 6 to Lohrenz Dep. On October 22, 1994, the Green Bay
News-Chronicle published an article entitled, “ Green Bay woman makes higtory,” which included many of

the quotes aready cited. Id., Exh. 7 to Lohrenz Dep. Plantiff Lohrenz's face was even used on a Navy

recruiting poster.
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After the death of Lt. Hultgreen, the media scrutiny of the issues surrounding women in the military
intendfied; newspaper articlesand televisonand radio programs covered the intengfying debate over whether
womenwere being promoted too quickly for palitica purposes and whether, specifically, womenwere suited
for intense, dangerous jobs like piloting F-14s. Media reports about the issue of women and the military
appeared inthe San Diego Union-Tribune, aloca SanDiego newsprogramon KNSD-News, the New York
Times, the Navy Times, CBS Morning News, the Chicago Tribune, the Air Force Times, Nightline, USA
Today, the Detroit News, and the LosAngdesTimes. See Defs. Mot. for Summary Judgment, Exhs. 8-35.

The Court of Appeds for this Circuit has previoudy addressed the digtinction between “private
individuds’ and “limited-purpose public figures,” holding that *a personhasbecome a public figurefor limited
purposes if heis attempting to have, or redidicdly can be expected to have, amgor impact on the resolution
of agpedific public disputethat hasforeseeable and substantia ramifications for persons beyond itsimmediate

participants.” Waldbaum v. Farchild Publications, Inc., 627 F.2d 1287, 1292 (D.C. Cir. 1980). The

Waldbaum court set out athree-part test to determine whether an individua may be categorized asa“limited
purpose public figure” The court mus firgt isolate the public controversy; the controversy must be “ared
dispute, the outcome of whichaffects the generd public or some segment of it in an gppreciadbleway.” 1d. at
1296. Intheingtant case, it isclear that therewas a public controversy both before and after the death of Lt.
Hultgreen. The public controversy concerned the role of women in the military and whether women should
be dlowed incombat; after the death of Lt. Hultgreen, the media coverage was extended to indludeadebate
over whether themilitary, initshaste to incorporate womeninto itsranks, promoted certain womentoo quickly
and under more lax standards. It is clear to the Court that both before and after the deeth of Lt. Hultgreen,

there was a “public dispute’ that had “foreseesble and subgtantid ramifications for persons beyond its
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immediate participants.”

The second step of the Wadbaum andyssis an examination of the plaintiff’ s role inthe controversy;
“trivid or tangentid participation” will not suffice to thrugt a plaintiff into the role of a“public figure” 1d. at
1297. In analyzing the plaintiff’s participation, the court can look to the plaintiff’ spast conduct, the extent of
press coverage, and the public reaction to plaintiff’s conduct and statements. In this case, plaintiff’s past
conduct certainly supports a finding that she was a limited-purpose public figure. Pantiff was one of two
women to have qudified for one of the most dangerous combat postions in nava aviaion. Plantiff gave
numerous statements to the media and appeared on televison shows both before and after the degth of Lt.
Hultgreen commenting about her position and the fact that she was a forerunner in the military’s attempt to
integrate women into combat positions.

Pantiff asserts that despite these numerous incidents of media coverage, she did not “thrust” hersdlf

in the media spotlight, and the New Y ork Times standard therefore does not gpply. Contrary to plantiff’'s

argument, it is well-settled that private individuals may become limited-purpose public figures unwillingly
without voluntarily thrusting themsalvesinto the public eye. See Dameron v. Washington Magazine, Inc., 779
F.2d 736 (D.C. Cir. 1985) (holding that ar traffic controller involuntarily became alimited-purpose public
figure after intense media coverage of an arplane accident while he was on duty). Moreover, plaintiff
voluntarily gave statementsabout her assgnment asan F-14 pilot and about her datus as one of the firs femde
F-14 pilots, and she waswel |-awarethat her positionas one of the firs femae F-14 pilotswould attract public

attention. See Clyburnv. NewsWorld Comm., Inc., 903 F.2d 29, 33 (D.C. Cir. 1990) (holding that plaintiff

was a limited-purpose public figure because his contracts with the Digtrict of Columbia government and his

propensty for “hobnobbing” with government offidas raised the chances that the public would become
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interested in his afairs).

The extent of the press coverage aso inclines this Court to hold that plaintiff was a limited-purpose
public figure. The debate about the role of womeninthe military, and plaintiff Lohrenz in particular, received
both local and nationd media attention. Plaintiff Lohrenz was named, quoted, and pictured in print and
televison media outlets. Lagtly, there was a definite public reaction to plaintiff’s conduct and statements.
Although the leve of opposition to plaintiff’s position as an F-14 pilot rose Sgnificantly after the deeth of Lt.
Hultgreen, itisclear that fromthe outset, before the death of Lt. Hultgreen, there was substantia public interest
in plaintiff’s assgnment to the F-14.

In sum, the second prong of the Waldbaum andysis supports a finding that plaintiff Lohrenz is a
limited-purpose public figure; plaintiff was a centrd figure in the public controversy over the place of women
in the military, and she was featured prominently in much of the media coverage about thet issue.

Inthe third prong of the Waldbaum andys's, the Court must determine whether the“ dleged defamation
must have been germane to the plaintiff’s participation in the controversy.” Wadbaum, 627 F.2d at 1298.
It is clear in this ingtance that the dleged defamation was germane to the plaintiff’s participation in the
controversy; defendants dlegedly defamed plantiff Lohrenz by asserting that she was an unqudified pilot and
had been promoted because she was a woman, and plantiff’s participation in the controversy induded
satements that she was as well-trained as the male pilots and had been promoted under the same standards
goplied to the mae pilots.

In her opposition to defendants motion for summary judgment and inher cross-motionfor summary
judgment, plantiff assertsthat she isnot alimited-purpose public figure because her “name and likeness’ were

not used frequently; her argument is based on Dameronv. WashingtonM agezine, I ncorporated, 779 F.2d 736
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(D.C. Cir. 1985), where the D.C. Circuit Court of Appeds hdd that anair traffic controller who was onduty
duringanarplane crashwasa“limited purpose’ public figure, dbat involuntarily, for the purposes of the public
controversy about whether there were errorsin air traffic control procedures. TheDameron court noted that
one reason that Dameron became a limited-purpose public figure was because his * name and likeness were
oftenusedinthesereports.” 1d. & 742. Plantiff hasinflated this specific factud notation to virtudly anentire
separate prong of the Wadbaum andys's, arguing that unlessplantiff Lohrenz' sname and likenesswere often

publicized, she cannot be found to be a limited-purpose public figure. This underganding of Dameron and

Waldbaum isincorrect; the use of a plaintiff’s name and likenessis certainly one factor that would incline the
Court to hold that plaintiff wasalimited-purpose public figure, but it is not an absolute necessity if other facts
are present showing that plaintiff stisfies the Wadbaum three-part test.  Moreover, plantiff’'s name and
likenesswere used with some frequency, as noted above. Althoughit istrue that inmany articles plaintiff was
referred to genericdly as one of two women who had qualified as F-14 pilots, and was referred to by
defendants in the Thurmond letter and the Donnedlly Report only as “Filot B,” there are many instances of
mediacoverage whereplantiff Lohrenz wasidentified by name. Indeed, thewidespread recognition of plaintiff
is a primary component of her daims againgt defendants-that plaintiff Lohrenz was easlly identifiable because
of her status as one of the firg femae F-14 pilots, despite any dlegedly superficid atempt by defendantsto
hide her identity by referring to her only as“Rilot B.”

Accordingly, it is clear to this Court that plaintiff Lohrenz was alimited-purpose public figure, dbelt
possibly involuntarily. Therefore, plaintiff’s crossmotion for summary judgment, insofar asit seeksan Order
finding thet the plaintiff was a “private individua” and not a “limited purpose public figure,” is DENIED.

Further, because plaintiff is alimited-purpose public figure, the ssandard of New Y ork Times gpplies, and in
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order to withstand defendants motion for summary judgment on Counts| and IV, plantiff must provide “the
clear and convincing evidence that areasonable jury would need in order to find that the defendant published

the defamatory materid with actud maice” McFarland v. Sheridan Square Press, Inc., 91 F.3d 1501, 1508

(D.C. Cir. 1996).

B. Actud Mdlice by Defendants
1. Applicable Legad Standards

Because plaintiff Lohrenz was a limited-purpose public figure, she must show that defendants acted
with “actud mdiceg’ in publishing their dlegedly defamatory fasehoods in order to hold defendants liable for
Countsl and IV. Thatis, plaintiff must show that defendants knew that what they published was fase or that
defendants published the information with “reckless disregard” for the truth or fasity of the information. New

Y ork Timesv. Sullivan, 376 U.S. 254 (1964). Defendantsmovefor summary judgment, assarting that plaintiff

is unable to show that defendants acted with actud malice. Plaintiff hasfiled a cross-motion on the issue of
malice, seeking an Order from the Court finding that defendants did act with actua mdice in the publication
of the dlegations that plaintiff was not a qudified F-14 pilot.

Because of the paramount importance of First Amendment protectionfor the media, the showing that

apublic figuremust maketo hold a media defendant liable for dander or libel isvery high.®> The plaintiff must

SPlaintiff does not contest the fact that defendants Donnelly and CMR are entitled to the
defamation and invasion of privacy protections available to “media defendants” Nonethdless, the
Court notes that the protection of New York Timesv. Sullivan, 376 U.S. 254 (1964), extendsto all
defamation defendants, regardiess of whether they may be classfied as a“media defendant” or a“non-
media defendant.” See Dun and Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985)
(affirming judgment of lower court that defendant was liable because defamatory statement was about a
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show that at the time of publication, defendants were aware that what they were going to publishwasfdse or

acted with “reckless disregard” for the truth or fasty of the information. Harte-Hanks Comm., Inc. v.

Connaughton, 491 U.S. 657, 667 (1989) (“[T]he defendant must have made the fase publicationwitha high

degree of awareness of probable falsity.”) (citation omitted); New York Times, 376 U.S. at 279-80;

Tavoulareasv. Piro, 817 F.2d 762, 776 (D.C. Cir. 1987) (en banc) (defendant must have “come close to

wilfully blinding itsdf to the fagty of its utterance”).
The standard for actua mdice is not what a“reasonable person” or a“prudent publisher” would do,

nor canit be defined as* anextreme departure from professond standards.” Harte-Hanks Comm., Inc., 491

U.S. a 665; St. Amant v. Thompson, 390 U.S. 727, 731 (1968); McFarlane v. Sheridan Square Press, 91

F.3d 1501, 1508 (D.C. Cir. 1996). Further, “anewspaper’ smative inpublishingastory . . . cannot provide

aauffident bassfor finding actud mdice” Harte-Hanks Comm., Inc.,, 491 U.S. a 665. In order to hold

defendants ligble for defamation againgt a public figure, plaintiff must show that the actud defendants in
guestion did, in fact, act with “actud mdice” McFarlane, 91 F.3d at 1508.
Recognizing, however, that defendants are not likely to willingly confess their ill intentions, courts

permit plantiffs to prove “actud mdice’ by relying upon circumdantia evidence. Harte-Hanks Comm, Inc,

491 U.S. a 668. Itisimportant to note that any evidence of actud malice must *“ necessarily be drawn soldly

private issue, but rgecting lower court’ s rationale that liability could be imposed because defendant was
anon-media defendant); Hamm v. Am. Assoc. of Univ. Women, 201 F.3d 144 (2d Cir. 2000) (“We
agree [with Dun and Braddtreet] that a distinction drawn according to whether the defendant isa
member of the media or not is untenable.”); Smith v. A Pocono Country Place Prop. Owners Assoc.,,
686 F. Supp. 1053 (M.D. Pa. 1987) (“[I]n the context of defamation law, the rights of the ingtitutional
media are no greater and no less than those enjoyed by other individuas or organizations engaged in the
same activities.”) (citation omitted).
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upon the basis of the information that was available to and congdered by the defendant prior to publication.”
McFarlane, 91 F.3d a 1508. In generd, there are three types of circumstantid evidence that would likely
support afinding of actud malice: (1) evidence that the story was fabricated; (2) evidence that the story was
so inherently improbable that only a reckless personwould have put it incirculation; or (3) the story was based
whally on a source that the defendant had obvious reasons to doubt, such as “an unverified anonymous
telephone cal.” St. Amant, 390 U.S. at 732. A fallureto investigate a proposed story or source may support
aninference of actud mdiceonly if that failure congtituted a* purposeful avoidance of the truth.” Harte-Hanks

Comm., Inc., 491 U.S. at 693 (holding that media defendant’ sfalureto interview critical and reedily avalable

witness supported a finding of maice); St. Amant, 390 U.S. at 732 (holding that reckless disregard may
sometimesbe found where there are “ obvious reasons to doubt the veracity of the informant or the accuracy
of hisreports’); McFarlane, 91 F.3d at 1510 (“[1]f adefendant hasreasonto doubt the veracity of itssource,
thenitsutter faillure to examine evidence within easy reach or to make obvious contactsinan effort to confirm
agory would be evidence of itsrecklessdisregard.”). Lastly, amediadefendant’ s“adversarid stance” may
be “fully consstent with professiond, investigative reporting” and is not “indicative of actua mdice” Liberty

Lobby. Inc. v. Rees, 852 F.2d 595, 601 (D.C. Cir. 1988).

Summary judgment is appropriate inthose cases where there is no genuine dispute as to any materia
fact, and wherethe moving party is entitled to judgment asamatter of law. Fed. R. Civ. P. 56(c). Indeciding
amotionfor summary judgment, the Court must view al evidenceinthe light most favorable to the non-moving
party, but the non-moving party must proffer proper evidenceto support any materid factua assertions. See

Bennett v. Spear, 520 U.S. 154, 168 (1997) (“[A] plaintiff must set forth by affidavit or other evidence

specific facts to survive amotion for summary judgment . . .”). “When the factud digpute concerns actua
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madice . . . the appropriate summary judgment question will be whether the evidence in the record could
support a reasonable jury finding ether that the plaintiff has shown actud maice by clear and convincing

evidence or that the plaintiff has not.” Anderson v. Liberty Lobby, 477 U.S. 242, 255-56 (1986); see dso

Nader v. DeToledano, 408 A.2d 31, 49 (D.C. App. 1979) (“There must be proof fromwhichareasonable

jury acting reasonably could find actuad maiceby clear and convincing evidence before a plaintiff can survive
summary judgment.”). The factua issues in this case are generdly not in dispute, except for a few facts of
minor import, whichthe Court will note whenappropriate. Becausethe partiesarein general agreement about
the legdlly sgnificant factsand because the legd issuesare identicd, the Court will discussdefendants motion
for summary judgment on the issue of “actud mdice’ and plantiff’s partid motion for summary judgment on
theissue of “actud mdice’ together because the legd issues areidentical.

The Court will address one preliminary issue before discussing the motions for summary judgment: the
date of actud “publication” by defendants of the alegations ultimately contained in the Donnelly Report.
Because any andysis of ligbility for the publication of defamatory fasehoods may consder only information
that was known and considered by defendants at the time of publication, it isimportant for the Court to set
a“cut off” date. Although neither party has adequatdly addressed theissue, from the complaint it appearsthat
there are severa didinct dlegaions of defamation of invasion of privacy, which must al be addressed
separately. Thefirg “publication” of the dlegedly defamatory alegations occurred when defendant Donndlly
sent her letter to Senator Thurmond, Chairman of the Senate Armed Forces Committee, on January 16, 1995.

See Second Am. Compl. 133; seeaso Croixland Prop. Ltd. Partnership v. Corcoran, 174 F.3d 213 (D.C.

Cir. 1999) (recognizing a defamation claim that was based onaconversation with and letter to Senator John

McCain). Cf. Atkinsv. Indus Telecomm. Assoc., Inc., 660 A.2d 885 (D.C. 1995) (holding that there was
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no publication of aletter because the letter was only sent fromdefendant to plaintiff). The second instance of
poss ble defamati onoccurred whendefendantspublished the Donndly Report on April 25, 1995. See Second
Am. Compl. 1 38-39. The dlegationsin the Donndly Report were generdly smilar to those inthe Thurmond
letter: that plaintiff, once again referred to only as“Filot B,” was not a qudified to be an F-14 pilot and hed
been promoted only because of her gender. The third ingance of libd thet is clearly dleged in the Second
Amended Complant isthe pressrelease fromCMR, entitled “Navy Hasa Crucid Choice: Principle or Public
Relations?” which was released on November 6, 1997. See Second Am. Compl. §46. This pressrelease
referred to plaintiff by name and again asserted that she was not aqudified pilot.

The only ingance where plaintiffs have adleged dander is a speech given by defendant Donndly on
March 28, 1996, where defendant Donndlly alegedly republished her fdse and defamatory statements about
plaintiff in a speech at the Army-Navy Club in Washington, D.C® See Second Am. Compl. 52. Once
agan, defendant Donndly only referred to plaintiff as“Pilot B,” eventhough by that point it had beenreported
by the media that plaintiff Lohrenz was, in fact, “Pilot B.”

A second fact to be considered by the Court in determining the timing of when the dlegedly
defamatory statements became effective is whether the references to plantiff as “Filot B” were aufficently
specific, or whether only the later media revelation of plaintiff Lohrenz's name effectuated the dlegedly
defamatory statements contained in the Thurmond letter, the Donnelly Report, and the Army-Navy Club

speech. See Croixland Prop. Ltd. Partnership v. Corcoran, 174 F.3d 213 (D.C. Cir. 1999) (holding that

®It is possible that the first claim of dander could run from defendant Donnelly’ s January 6,
1995 meeting with Adm. Arthur. That meeting is not, however, plead as an incident of dander in the
complaint; in fact, it isnot even mentioned. Therefore, the Court will disregard it for the purposes of
these motions.
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dlegedly defamatory statement must “lead the listener to conclude that the spesker is referring to the plaintiff
by description, even if the plaintiff is never named or is misnamed”). Although defendants do not contest the
fact that the dlegedly defamatory statements did not “lead” the reader to concludethat “Filot B” was actudly
plaintiff Lohrenz, the Court notes for clarity of the record that the dlegationsin the letter clearly did lead to
plantiff Lohrenz, and that plantiff Lohrenz was reasonably identifiable from the letter, even if she was not
identified by name. It was well-known that there were only two women who were carrier-qualified as F-14
pilots, see, eq., Defs. Mot. for Summary Judgment, Exh. 8 to Lohrenz Dep. (October 1994 aticle inthe San
Diego Union-Tribune describing Lt. Hultgreenand plaintiff asthe first two femaes qudified to performF-14
carier landings), the Thurmond letter identified plaintiff Lohrenz as Hultgreen's “colleague’ in the F-14
sguadron, see Defs. Mat. for Summary Judgment, Exh. 4 to Donnelly Dep. (Thurmond Letter) at 2, and the
Thurmond letter and the Donndlly Report bothnoted that “PFilot B had reported to VF-124 &t the sametime
as Lt. KaraHultgreen,” id., Exh. 4 to Donndly Dep. (Thurmond Letter) at 8; id., Exh. 7 to Donndly Dep.
(Donndlly Rept.) at 13 . Theattachmentsto the Thurmond | etter and the Donnelly Report went onto describe
the dlegedtraining record of “Pilot B” in greet detail. Thisleve of oecificity is dearly sufficient for areader,
particularly one who was a member of the nava aviation community or was informed about military affairs,
to readily and eesily identify plaintiff Lohrenz as“Pilot B.”

Therefore, for the purposes of the motions for summary judgment on the issue of actud mdice, the
Court will consder four separate instances of defamation/invasion of privecy: (1) the January 6, 1995 letter
to Senator Thurmond; (2) the April 25, 1995 publication of the Donnelly Report; (3) the March 28, 1996
speech to the Army-Navy Club; and (4) the November 6, 1997 CMR Press Release. For the purposes of

andyzing eachincdent and the level of defendants' possible fault, the Court will only consider informationthat
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was known and considered by defendants before each publication.

2. Defendants Motion for Summary Judgment on the Issue of Actud Malice; Plaintiff’s Cross-Motion
for Partid Summary Judgment on the Issue of Actud Madlice

Both parties have moved for summaryjudgment, each seeking afavorable ruling onthe issue of “actua
maice” Because the Court will hold for the following reasons that defendants are entitled to summary
judgment onthe issue of actua mdice, for the purposes of factual descriptionthe Court will view the proffered
deposition testimony, affidavits, and other competent evidence in the light most favorable to the plaintiff.

Before andyzing the specific ingtances of alegations of defamationand invasonof privacy, the Court
will reject one argument by plantiff whichappliesto the complaint generadly. Paintiff alegesthat actud mdice
may be inferred because “Elaine Donndly had a pre-existing agenda of opposing women in military combet
jobs” P Cross-Mot. for Summary Judgment at 34. Any “pre-existing agenda,” even one which may be

noxious to some minds, is not indicative of actua malice, and this argument may therefore be summarily

rejected. See Liberty Lobby, Inc. v. Rees, 852 F.2d 595, 601 (D.C. Cir. 1988).

a The Thurmond L etter—January 16, 1995

Indetermining actual malice, the firg finding to whichthe Court must attend isidentifying those sources
upon which defendants did rely in publishing the dleged libel. Defendants assert that they relied upon
informationfromLt. Burns, Capt. W. Stewart “Bud’ Orr, and Adm. Richardson. Thetiming, however, of the
consultationbetween defendants, Orr, and Richardsonisindoubt, and defendant hersdf acknowledged inher

deposition that she relied only on the information provided by Lt. Burns. Pl. Cross-Mot. for Summary
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Judgment, Exh. 13 (Donndly Dep.) at 193. Viewingthefactsinlight mogst favorableto plaintiff, the Court finds
that defendant Donndlly relied soldly upon information from Lt. Burns in drafting the letter to Senator
Thurmond.” Asstated above suprasection||l.B.1, defendants need only show that at the time they published
the Thurmond letter, they had no actud knowledge of the fasity of the information, nor did they recklesdy
disregard indications that the information might be fase.

Paintiff asserts that “there were obvious reasons to doubt the veracity of the [Sic] Lt. Burns, yet
Donndly used hmanyway as her sole source.” Pl. Cross-Mot. for Summary Judgment at 36. Plaintiff asserts
that Donndly failedto properly investigate L t. Burns background and leve of interactionwithplantiff Lohrenz.
Viewing the evidence in the light most favorable to plantiff, Burns firs contacted defendant Donnelly by
telephone sometime inlate November, 1994, shortly after the deeth of Lt. Hultgreen. See . Cross-Mot for
Summary Judgment, Exh. 13 (Donndly Dep.) at 179. Burnstold defendant Donndlly that he had been one
of theingructorsof Lt. Hulgreenand of plaintiff, and that they had beentrained differently fromthe other mde
pilots. Seeid., Exh. 13 (Donndly Dep.) at 179. Defendant Donnelly asked Burns about his experienceswith
Lt. Hultgreen and with plaintiff; Burnsidentified himsdf asalieutenant. Seeid., Exh. 13 (Donndly Dep.) at

183-84. Defendant Donndly then asked Burns to write a letter describing his concerns. Seeid., Exh. 13

"Even if defendant Donnelly did consult with Orr or Richardson, it is uncontested that Lt. Burns
was the primary source of information. Orr and Richardson provided, at most, technica information
about nava aviation terminology. See Fl. Cross-Mot for Summary Judgment, Exh. 13 (Donndly
Dep.), at 191-96. Defendant Donnelly did not show them the letter from Lt. Burns, nor did she solicit
their opinions about the training or qudifications of plaintiff Lohrenz. 1d. at 193 (*1 probably asked
Admird Richardson some generic questions about [the letter from Lt. Burng], | probably asked Bud
Orr, just to make sure | had my terms correct . . .); Defs. Mot. for Summary Judgment, Donndly Aff. q
9-10 (“Captain Orr provided background information to [defendant Donndlly] and answered questions
regarding technica aviaionterms. . .); . Cross-Mot. for Summary Judgment, Exh. 16 (Orr Dep.), a
210-12.
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(Donndlly Dep.) at 181. Burns did so, and defendant Donnelly received a letter sometime mid-December
1994. Seeid., Exh. 13 (Donndly Dep.) at 188-89; Defs. Mot. for Summary Judgment, Exh. 1 to Burns Dep.
(Burnsletter). Intheletter, Burnsonce again represented that he had been one of Lt. Hulgreen' sand plaintiff’s
ingructors. See Defs. Mot. for Summary Judgment, Exh. 1 to Burns Dep. (Burns letter). Burns described
in detall many of the intricacies of F-14 traning, piloting and scoring, and described in particular detail Lt.
Hultgreen' straningand areas where he believed that Lt. Hultgreen had been permitted to advancewheremde
pilots would not. See id., Exh. 1to Burns Dep. (Burnsletter). Burns then described plantiff Lohrenz’ s flight
training history onthe F-14 withasmilar level of detail, and gave his opinion that she wasnot aqudified F-14
pilot. See id., Exh. 1 to Burns Dep. (Burns letter). Even viewing the evidence in the light most favorable to
the plantiff, this Court’ sreview of the letter sent fromLt. Burns to defendant Donndlly clearly revedsthe letter
as one that would not be immediately suspect or one that would provide “obvious reasons’ to doubt its
veracity; much to the contrary, the letter is replete with technical vocabulary, dates, scores, and details that
appear to vaidate the experience and knowledge of the author. Defendants reliance on the letter from Lt.
Burns does not suggest any knowledge of fasty or of reckless disregard for the truth. St. Amant v.
Thompson, 390 U.S. 727, 731 (1968) (holding that reckless disregard for reliance upon a source may only
be found where there are “obvious reasons to doubt the veracity of the informant or the accuracy of his
reports’).

Indeed, plantiff’ sown concessions show that defendant is entitled to summary judgment ontheissue
of actud mdice. Plantiff concedes that defendant Donndly: (1) did ask Lt. Burns about the extent of his
interactions with Lt. Hultgreen and plaintiff Lohrenz, (2) did learn that Burns was alieutenant who would be

able to send her the training records of Lt. Hultgreen and plaintiff Lohrenz; (3) did learn that Lt. Burnswasan
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ingructor for Lt. Hultgreen and plaintiff Lohrenz; and (4) did ask Lt. Burnsto put his statements in writing.
See M. Cross-Mot. for Summary Judgment at 34-38. Although plaintiff assertsthat defendant Donndly failed
to confirmany aspects of Lt. Burns identity or credentias beyond ascertaining that he was alieutenant, did not
suspect that there was anything wrong with alieutenant sending her the training records of two other pilots
when Navy regulations apparently bar that action, did not in more detail determine the extent of Lt. Burns
involvement in plaintiff Lohrenz's traning, and did not discuss his length of service as an ingtructor, these
“faults’ are not legdly sgnificant. Defendants failed to exhaustively research the background of Lt. Burns
because there were no “obvious reasons’ for defendant Donnelly to suspect the fdlibility of her source. Lt.
Burns provided his identity and background, and provided her withaletter detailing his opinions and reasons
therefor.

Theinformation obtained and consdered by defendant Donnedlly clearly puts her outside the narrow

range of cases where courts have held that media defendants did act with “actual maice” For example, in

Harte-Hanks Communications, Incorporated v. Connaughton, 491 U.S. 657 (1989), the Supreme Court
afirmedadecisonto hold anewspaper lidble for publishing defamatory fal sehoods about plantiff, acandidate
for judicid office, asserting that plaintiff had attempted to bribe grand jury witnesses. The defendant’ s sole
source was a Sngle witness whose claims were somewhat incredible—she asserted that defendant had
promised to take her and her sster to dinner at an expensive French restaurant if he won the eection, that he
would buy arestaurant for her parentsif he won the dection, and other fantastic clams. |d. at 671-73. The
witness asserted that her claims could be provenby atape-recorded interview sessionwithplantiff and seven
other individuds, sx of the individuas were ether related to, were friends with, or worked for the plaintiff.

The seventhindividud wasthe witness sster. The defendant refused to ligento the tape, but then proceeded

36



tointerview the six individuals who were rdated to, friends with, or worked for the plaintiff-that is, witnesses
who could be discredited if they disagreed withdefendant’ s alegations. All Sx denied that any promises had
ever been made, and the defendant proceeded to thoroughly discredit thembecause of thar rdaionship with
the plaintiff. Thedefendant failed to interview thelast individua—the sster of the witness—even though shewas
reedily available, because she was the only individuad present during the taped interview that the defendant
could not easly discredit. 1d. a 682. Clearly, the facts of that case show aclear evason from the truth-the
refusa to ligten to the actual tape, the failure to interview the most important witness, who was easily

accessible-that isnot present inthis case. See dso McFarlanev. SheridanSquarePress, 91 F.3d 1501 (D.C.

Cir. 1996) (finding no actud malice where defendant relied upon source who had been known to fabricate
factsand whose storywasuncorroborated); M cFarlanev. Esquire Magazine, 74 F.3d 1296 (D.C. Cir. 1996)
(same). Inthis case, defendants did verify the identity and positionof Lt. Burns, did obtain written copies of
Lt. Burns position, and did examine carefully and dosdy the materids submitted by Lt. Burns. Defendants
were entitled to rely upon the representations of Lt. Burnsin publishing the Thurmond letter, and defendants

may not be held liable for tharr fallureto conduct further investigation. &. Amant v. Thompson, 390 U.S. 727

(1968).

Fantiff’s next argument is that defendant Donndlly was * specificadly and repeatedly warned that she
was rdying onfase data from an unrdiable source’” before the publication of the Thurmond letter. PI. Cross-
Mot. for Summary Judgment at 38. The Court is unable to conclude that Donnelly was “specificaly and
repeatedly warned” that her information wasfalse. Plaintiff relies upon severa meetings between defendant
Donndly and Admird Stanley Arthur, wherein Arthur told defendant Donndlly that he disagreed with her

conclusions and Arthur showed Donnelly a copy of areport prepared by Rear Adm. Lyle G. Bien. Theonly
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meeting that occurred befor e the Thurmond | etter, however, wasthair firg meeting on January 6, 1995, where
defendant Donndly showed Arthur some informeation she had received from Burns and told Arthur about her
suspicions.  Arthur made no comment on her conclusions but did promise that he would investigate her
charges® SeeP. Cross-Mot. for Summary Judgment, Exh. 13 (Donnelly Dep.) at 220-21. Accordingly, no
suggestion of actual mdice may be drawn from defendant Donndlly’s January 6, 1995 meseting with Adm.
Arthur.

Fantiff’sfind argument is that defendants” never attempted to present acompleteview of Lohrenz's
training or evento learnwhat the complete records showed.” H. Cross-Mot. for Summary Judgment at 43.
Itistrue that defendant Donnelly sent the Thurmond letter before she ever actudly received plaintiff Lohrenz's
traning records. See . Cross-Mot. for Summary Judgment, Exh. 13 (Donnelly Dep.) a 205. As stated
above however, the letter from Lt. Burns contained detailed and specific descriptions of the training records
of Lt. Hultgreen and of plaintiff Lohrenz. Defendants falure to attempt to obtain actua copies of plantiff’'s
training records does not evidence “actua maice” Thereisno duty for adefamation defendant to conduct
further investigation, unlessthe falureto conduct further investigation was S0 glaringly deficient that the Court

could infer that defendants acted with* recklessdisregard.” Harte-Hanks Comm., Inc. v. Connaughton, 491

U.S. 657, 667 (1989). Thereis an insufficient badis for the Court to find that a reasonable juror could
conclude that defendants acted with reckless disregard in their failure to conduct further investigation into

plaintiff Lohrenz' s training records before publishing the Thurmond Ietter.

8Paintiff assarts that defendant Donnelly spoke with Admira Stanley Arthur three other times,
met with Adm. Mike Boorda, and spoke at least once with Commander Thomas Sobieck. Because
these conversations occurred after the Thurmond letter, they will be discussed infra section 111.B.2.b.
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On the record now before the Court, the Court findsthat defendants Motionfor Summary Judgment
will be GRANTED and plaintiff’s Motion for Partid Summary Judgment will be DENIED, insofar as those

motions addresses “actud mdice’ in the publication of the Thurmond Ietter.

b. The Donnelly Report—April 25, 1995

The Court must determine, viewing the evidence in the light most favorable to the plaintiff, what
information was considered by defendants before the publication of the adlegedly fdse and defamatory
gatements on April 25, 1995. Obvioudy, the information possessed by defendants before the Thurmond
letter, discussed supra section 111.B.2.a, continued to be in defendants possession, and so the Court will
incorporate that discussion here and will discussin this section only those events that occurred between the
publication of the Thurmond letter on January 16, 1995 and the publication of the Donndlly Report on April
25, 1995.

On or aout March 3, 1995, Lt. Burns sent defendant Donnelly copies of portions of plantiff's
traningrecords. See M. Cross-Mot. for Summary Judgment, Exh. 13 (Donndly Dep.) at 227-28, 332; Defs.
Mot. for Summary Judgment, Exh. 3 to Burns Dep. (Burns second | etter) (“ Dear Elaine, Please find enclosed
the flight training records that you and | disucussed. | redize thet thereisalot of materid hereto digest and
therefore, have tried to streamline and organize al of the documents in a logical manner.”). Defendants
reviewed those records, had Capt. Orr review the records, Fl. Cross-Mot for Summary Judgment, Exh. 13
(Donndly Dep.) at 351-52, and discussed the recordswithAdm. Arthur, id., Exh. 13 (Donnely Dep.) at 259-
63. Orr expressed the opinion that plaintiff was not aquaified pilot. Seeid., Exh. 16 (Orr Dep.) at 196-97,

210-11. Adm. Arthur neither confirmed nor denied the records shown to him by defendant Donndlly, but did
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tell her that he strongly disagreed withher conclusions. Seeid., Exh. 11 (Arthur Dep.) at 35-44; id., Exh. 13
(Donnelly Dep.) at 259-63.

During the period of time after the publicationof the Thurmond letter but before the Donndly Report,
defendant Donndlly had several additiona meatings withNavy officers. During the period after the publication
of the Thurmond letter but before the publication of the Donnelly report, defendant Donndly met with Adm.
Arthur twice (February 8, 1995 and March 24, 1995), spokeonthete ephone once withAdm. Arthur (March
6, 1995), met withAdm. Mike Boordaonce (March 6, 1995), and spoke once withCmdr. Thomas Sobieck
(date unknown). At each meseting, defendant Donnedlly was told that her conclusions were incorrect. On
February 8, 1995, Adm. Arthur cautioned defendant Donnelly that “it appeared . . . that whoever was
providing the information was providing selected parts of the information,” that it appeared that defendant
Donndly was receiving information fromapersonwho “ had anagenda,” and that she should be careful about
the conclusons that she might draw from the information. Seeid., Exh. 11 (Arthur Dep.) a 41, 51, 52, 53.
Fantiff asserts that Adm. Arthur flatly told defendant Donndly that her alegations were fase and that Lt.
Hultgreenand plaintiff Lohrenz were qudified pilots. On March 6, 1995, defendant Donnelly met with Adm.
Boorda; he told defendant Donndlly thet he believed that plaintiff wasawdl-qudified F-14 pilot, and that he
disagreed strongly withthe conclusions that she had drawn. Seeid., Exh. 13 (Donndly Dep.) at 200, 267-68.
That evening, defendant Donndly spoke on the telegphone with Arthur, and he repeeted his bdief that the
dlegations werefdse, and that defendant Donndly was recaivinginformationfroma* disgruntledaviator.” See
id., Exh. 13 (Donnelly Dep.) at 268-69. On March 24, 1995, defendant Donndlly met again with Arthur. At
this third meeting, defendant Donnelly did have copies of portions of plaintiff’s training records, and she

reviewed those records with Arthur. Defendant Donnelly was aso allowed to read a copy of a report
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authored by Rear Admird Lyle G. Bien, see id., Exh. 11 (Arthur Dep.) at 46-47, which was specificaly
prepared in response to the dlegations that defendant Donndly had raised at the first meeting with Adm.
Arthur. The Bien Report actudly vaidated muchof the underlying informationinthe possession of defendant
Donndly. Seeid., Exh. 11 (Arthur Dep.) a 53. The Report did conclude that the facts contained in the
Thurmond letter were“largdy accurate” and that Bien had “found evidence of specid congderations givento
threefemde aviators. . . [and] inthe case of [plaintiff], Sgnificantly greater concessons weremade.” 1d., Exh.
9 (BienRept.). It did, however, dispute many of her facts, contrary to the facts cited by defendant Donndly,
Bien noted that there were two mde pilots who had scores lower than plantiff’s, there were no instances
where mde students had been permanently disqudified with scores higher than plaintiff’s, and the legation
by Donndly that aningtructor had changed one of plaintiff’s scores from a*down” to an “up” wasfdse. 1d.,
Exh. 9 (Bien Rept.). The BienReport also disagreed with defendant Donnelly’ s conclusions that femae and
male aviators had been subject to different standards, and that plaintiff Lohrenz wasnot aqudified pilot. See
id., Exh. 9 (Bien Rept.).

Ladly, plantiff assertsthat shortly before the publication of the Donndly Report, defendants were
contacted by telephone by the commanding officer of the FRS, Commander Thomas Sobieck. Seeid., Exh.
13 (Donndly Dep) at 375-76. Sobieck gpparently cdled defendant Donnelly to discussprimarily the Tailhook
scandd, see id., Exh. 13 (Donndly Dep.) at 352, 376. The evidence describing the substance of the
conversation is muddled, but viewing the evidence in the light most favorable to the plantiff, it appears that
Sobieck told defendant Donndlly that there were no safety-of-flight concerns about plaintiff, that plaintiff’s
training record should not have resulted in the convening of an FNAEB, and that the same standards were

goplied to male and femde aviators. Seeid., Exh. 13 (Donnelly Dep.) a 374-402. Sobieck did, however,
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admit that plaintiff had been a“timid” flier, that she often repeated errors that she had made before, and that
she was gruggling. 1d., Exh. 13 (Donndly Dep.) at 353-54. Shortly theresfter, the Donnelly Report was
published.

Plaintiff asserts that the events described support an inference of “actud maice’ because defendant
Donndly wasinformed clearly and repeatedly that her informationwasincorrect, because defendant Donndlly
never sought to obtain afull copy of plantiff’ straining records, because defendant Donndly selectively edited
the portionof plantiff’ straining recordsthat she did have in her possession, and because the Donnelly Report
contained factual errors. On the extensive record now before the Court, the Court finds that summary
judgment in favor of defendants is appropriate because plaintiff has not shown that defendants acted with
“actud mdice’ in publishing the Donnelly Report.

Firg, dthough defendant Donndly did meet severa times with Navy officers who disagreed
srenuoudy with her conclusions, no inference of malice may be drawn. Between the publication of the
Thurmond letter and the Donndlly Report, it appears that defendant Donnelly did make attemptsto investigate
the veracity of the information contained in the December letter from Lt. Burns and the copies of plaintiff’s
training records sent to defendants from Lt. Burns. As part of her investigation, defendant met severd times
withNavy offidas and reviewed at least one Navy report. The interactions between defendant Donndly and
Navy officids can only be characterized as partid agreement and partiad disagreement; thet is, Arthur, Bien,
and Sobieck dl confirmed that defendant Donnelly had some correct facts concerning plaintiff’s training
records, but they al disputed the conclusions that she had drawn fromthoserecords. Lt. Burns, also aNavy
officer, had told defendant Donndly that plantiff was not a qudified pilot, and that the Navy had applied

double andards. Even viewing the evidence in the light most favorable to the plaintiff, it appears that there
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was an historica record that is probably common to issues of great public interest and debate—facts and
conclusons that are hotly contested, but are opento vadly different interpretations, all of which are protected
by the First Amendment. No actua malice may be inferred fromthese disputes between defendants and the
Navy officids.

Second, noinferenceof maicemay beinferred defendant Donnelly’ sfallureto obtain ful and complete
copies of plantiff's training records. There is no duty for a defamation defendant to conduct further
investigation, unless the failure to conduct further investigation was so glaringly deficient that the Court could

infer that defendants acted with “reckless disregard.” Harte-Hanks Comm., Inc. v. Connaughton, 491 U.S.

657,667 (1989). Thereisan insufficient basis for the Court to conclude that defendants acted withreckless
disregard in ther falure to conduct further investigation into plaintiff Lohrenz's training records before
publishing the Donnelly Report, because defendant Donndly did obtain portions of plaintiff’ straining records,
did confirmthat facts contained inthose records were correct, and did base her publicationonthose portions.

Third, no inference of maice may be drawn fromdefendant Donndlly’s* selective editing” and labeling
of plantiff’ straining records, evenif the editing and labeling did create a false impression that plaintiff was not
aqudified pilat. Itisgenerdly accepted that media defendants are not compelled the publish the entirety of
their sources and may edit or abridge their sources as they seefit. See McFarlane v. Esquire Magazine, et
d., 74 F.3d 1296, 1306-07 (D.C. Cir. 1996) (holding that defendantsdid not act with “actua maice” when
they selectively edited out remarks which would have cast doubt upon the integrity of their primary source).
Thisis particularly applicable in the instant case, because defendantsincluded a specific note in the Donndlly

Report that the *[d] ocuments presented in this compendium of information have been selected to demonsirate
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apatternof flexible or double standardsinnava aviaion.” See P. Cross-Mot. for Summary Judgment, Exh.
17 (Donnelly Report) at 3.

Fourth, no inference of actua maice may be drawn from the fact that the Donndly Report did
dlegedly contain some misstatements of fact.'® Defendant Donnelly did take care in verifying her facts and

sources sufficient to preclude summeary judgment for the plaintiff. See McFarlane v. Sheridan Square Press,

Inc., 91 F.3d 1501, 1511-13 (D.C. Cir. 1996) (finding no actua malice where defendant knew that source
had credibility problems, and there were incongruities between source' s representation that he had been at

amedinginParis and the stlampsinhis passport). The Court will not imposeligbility for merefactua error—an

°In support of her argument, plaintiff proffered the Declaration of Captain Charles Nesby, who
concluded that

[t]he selective use of afew records, the misrepresentations of the meaning of the
records she did use, and the magnitude of the deception dictates only one
concluson-tha Elaine Donndly and the people who helped her intended to deceive the
Senate Armed Services Committee, Lt. Lohrenz's superiorsin her chain of command,
and, after release of the CMR report, Lt. Lohrenz’ s fellow officers and the genera
public.

M. Cross-Mot. for Summary Judgment, Exh. 1 (Nesby Decl.) a 13. Asprevioudy discussed, the
Court does not accept any part of Captain Nesby’ s Declaration which might be construed as alegal
concluson. Captain Nesby may be quaified as an expert to interpret, explain, and compare the training
records of an F-14 pilot, but he is not qudified to make any conclusions about the subjective intent of
defendantsin any legal sense. See supra § 11.A.

1°Rear Adm. Bien prepared a supplemental report in response to the Donnelly Report. See Pl.
Cross-Mot. for Summary Judgment, Exh. 10 (Bien Suppl. Rept.). That report noted that athough the
facts of the Donndly Report were “largdly accurate,” id., Exh. 10 (Bien Suppl. Rept.) at 1, there were
three specific misstatements of fact. Firs, Bien assarts that it was untrue that plaintiff had the lowest
night carrier-qudification gradesin the history of the FRS. Second, Bien found that contrary to the
Donnelly Report, many Navy officers were actualy predisposed to see the femde aviatorsfail. Third,
Bien asserted that the alegation that Sobieck had improperly changed one of plaintiff’s scoresfrom a
“down” to an “up” was incorrect.

44



everyday occurrencein journalism—unless those errorsrise to the level of circumstantia evidence of “actud
madice” Theerrorsin the Donndly Report did not riseto thet level. Seeid.

Onthe record now beforethe Court, the Court finds that defendants’ Motionfor Summary Judgment
will be GRANTED and plaintiff’s Motion for Partid Summary Judgment will be DENIED, insofar as those

motions addresses “actud mdice” in the publication of the Donndlly Report.

C. The Army-Navy Club Speech—March 28, 1996

The Court’ s discussion of the information possessed and considered by defendants will, of course,
incorporate the Court’s prior discussionabout the informationknown to defendants before the publication of
the Thurmond letter and the Donndlly Report, discussed supra sections 111.B.2.a and 111.B.2.b. Only two
events of note occurred between the April 25, 1995 publication of the Donndlly Report and the March 28,
1996 Army-Navy Club speechthat might have had any effect onthe informationknown to defendants. First,
onMay 4, 1995, Rear Adm. Bienpublished a Supplemental Report in responseto the Donndly Report. See
M. Cross-Mot. for Summary Judgment, Exh. 10 (Bien Suppl. Rept.). Second, defendant Donnelly had a
second conversation with Cmdr. Thomas Sobieck on May 2, 1995 about the Donnelly Report. See .
Cross-Mot. for Summary Judgment, Exh. 13 (Donnelly Dep.) at 376.

The Bien Supplemental Report cameto generdly the same condlusonsas the origina Bien Report—that
the bulk of the information reported by defendant Donnelly was correct, but that she had come to the wrong
conclusion about plaintiff’ s flight quaifications and the issue of “double standards’ in the military. Compare

A. Cross-Mot. for Summary Judgment, Exh. 9 (Bien Rept.), with id., Exh. 10 (Bien Suppl. Rept.). Inhis
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Supplemental Report, Bien asserts that the Donnelly Report was driven by her own political agenda, but he
conceded that “the sections discussing the training records of the female aviators are largdly accurate” 1d.,
Exh. 10 (Bien Suppl. Rept.). Ultimately, no inference of “actua malice’” may be drawn from the Bien
Supplementa Report because the Supplemental Report did partialy confirm many of defendant Donndlly’s
fects (dthough strongly disputing the ultimate conclusons that she drew from those facts), and because the
substance of the Bien Supplemental Report is generdly very amilar to the origind Bien Report, and as
discussed suprasectionll1.B.2.b, no inference of actud malice could be drawn fromthe original BienReport.

The May 2, 1995 conversation between Sobieck and defendant Donndly smilarly leads to no
inference of “actua maice” Viewing the evidence in the light mogt favorable to the plaintiff, Sobieck told
defendant Donndly that standards were never lowered inorder to assure the promotion of plaintiff, that there
wereno safety-of-flight concerns about plantiff, that plaintiff’ srecord should not have supported the convening
of an FNAEB, and that plaintiff’s grades were never changed inorder to prevent her dismissd fromthe FRS.
SeeF. Cross-Mot. for Summary Judgment, Exh. 15 (JenckinsNotes). Sobieck neither confirmed nor denied
any of the factsinthe Donndlly Report, except to say that he had not changed any of plaintiff’s scores, as had
beendlegedin the Donnelly Report. Id., Exh. 15 (Jenckins Notes). This conversation may not bethe basis
for any inference of “actud maice’; as has been discussed by the Court, defendant Donnelly had previoudy
encountered these same statements from Navy officids, and may not be hed ligble for her decisionto publish
astatement that contradicted the beiefs and conclusons of the Navy officias. No inference of “ actua mdice’

may be drawn from Sobieck’ s further response to defendant Donndlly after the publication of the Donnelly

Report.
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Lastly, even to the extent that the Bien Supplemental Report and the May 2, 1995 conversation with
Sobieck might have changed or dtered the information known to defendants or pointed out factud errorsin
the Donnelly Report, there is no duty to retract or correct apublication, evenwhere grave doubt is cast upon

the veracity of the publication after it has been rdleased. See McFarlane v. Sheridan Square Press, Inc., 91

F.3d 1501, 1515 (D.C. Cir. 1996).
Onthe record now beforethe Court, the Court finds that defendants’ Motionfor Summary Judgment
will be GRANTED and plaintiff’s Motion for Partial Summary Judgment will be DENIED, insofar asthose

motions addresses “actud malice’ in the publication of the Army-Navy Club speech.

d. The CMR Press Release-November 6, 1997

The Court must discuss*“actud maice’ for the CMR press release of November 6, 1997 separately
becausebetweenthe Army-Navy Club speechinMarch of 1996 and November of 1997, the Navy | nspector
Generd released areport of itsinvestigation of, in part, the alegations made by plaintiff and her parents about
the Navy’s decisons to remove plantiff from the F-14 carrier training program. That Report was released
on February 10, 1997; on November 6,1997, defendants issued a press release that noted, among other
comments about plantiff, a “pattern of mgor errors, low scores, and preferentid treetment for . . . Carey
Duna Lohrenz.” See Second Am. Compl., Exh. 13 (November 1997 CMR press release).

The Navy Inspector Genera Report made the following conclusons which are relevant to these
motions: (1) plantiff was not given preferentia trestment while she was training in the FRS; (2) after being

assigned to the FRS, plaintiff’ s flying techniques became dangerous, and she continued her techniques after
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many attempts by ingtructors to correct her; (3) plantiff knew that her performance was substandard and
received ample counsdingand advice; (4) the FNAEB Report wasflawed, but the condlusons were ultimately
far and correct; and (5) that plaintiff’s performance was negeatively affected by media attention and stress.
See A. Cross-Mot. for Summary Judgment, Exh. 5 (Inspector Gen. Rept.) at v-vi. Plantiff asserts that
because defendants continued to publish defamatory fasehoods about plaintiff, even after the issuance of the
Navy Inspector General Report (which plaintiff aleges conclusively rebuts the Donndly Report), clear and
convincing evidence of “actud mdice” exigs!!

Contrary to plaintiff’s assertion that the Navy Inspector Generad Report conclusively rebutted the
Donndly Report, even viewing the evidence in the light most favorable to plantiff, the Report followed the
same pattern of partial agreement and partia disagreement that characterized defendants’ interactions withthe
Navy. The Report consdered plaintiff’s landing techniques, and found that athough her performance upon

reporting to the U.S.S. Lincoln was good, it declined in late 1994. H. Cross-Mot. for Summary Judgment,

UPaintiff aso assartsthat even if her performance leve did declineto the level & which she
should have been released from her training program, the fault lies with defendants because her decline
was caused by the stress which resulted from the Thurmond Ietter, the Donnelly Report, and the
subsequent Navy investigations and media attention. The Ingpector General Report did conclude that
the media attention in generd, from the Donndlly Report and other parties and before and after the
desth of Lt. Hultgreen, had caused dtress upon the plaintiff that was a contributing factor to plaintiff's
poor performance.  See Pl. Cross-Mot. for Summary Judgment, Exh. 6 (Inspector Gen. Rept.) 11
155-68, 182-264. The Inspector General Report made, however, no conclusion about whether
plaintiff should have been returned to flight Status if she were treated for her extreme dress. 1d., Exh. 6
(Inspector Gen. Rept.) 1267. The Report did conclude that as aresult of the stress plaintiff suffered,
that when she gppeared before the FNAEB, plaintiff was not physicdly qudified to fly. 1d., Exh. 6
(Inspector Gen. Rept.) 11 264, 314. Further, the causes of plaintiff’s stress may be relevant to the
Navy's evauation of plaintiff or perhaps even a debate about the politica utility of defendants Report,
but are not relevant to an andysis of whether defendants acted with “actua malice” in the 1997 press
release.
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Exh. 6 (Inspector Gen. Rept.) 11 268-91. Although the Report noted that plaintiff’ s reviewsincluded such
comments as “tdented pilot, smooth,” “willingness to learn,” and a “capable aviator,” plaintiff was aso
criticized for being *not as aggressive as she needs to be,” not having “progressed with her peers”and for
being“inconsstent,” “ sporadic,” “high and overpowered,” and “unsafe.” 1d., Exh. 6 (Inspector Gen. Rept.)
111277-78. Inthe end, the Navy Inspector General concluded that the FNAEB Report had beencorrect in
concluding that plantiff was not a suitable pilot for the carrier environment, id., Exh. 6 (Inspector Gen. Rept.)
1300-01, because she did not rate well on factors such as “receptivity to indruction,” “responseto [landing
sgndsofficers],” “ trend of improvement,” and “officer-like qudities” id., Exh. 6 (Inspector Gen. Rept.)
438.

The Inspector General Report aso examined the proceedings and recommendations of the FNAEB,
which concluded that plaintiff should be removed from the F-14 carrier program. Paintiff and her parents
made the following complaints about the FNAEB Report and its implementation'®: (1) mde landing signd
officers graded femde aviators more dringently than mde aviators; (2) the FNAEB should not have been
convened at dl, for various reasons; (3) plaintiff was given no warning that the FNAEB was to be convened,
while mae pilots were given warnings, and (4) there were inconsistencies, inaccuracies and emotiondismin

the FNAEB Report. 1d., Exh. 6 (Inspector Gen. Rept.) 315. The Navy Inspector Generd concluded that

the bulk of the complaints againg the FNAEB were unsubstantiated. 1d., Exh. 6 (Inspector Gen. Rept.) 1

2As discussed in the factual background of this case, the FNAEB Report recommended that
plaintiff be permitted to retain her flight status, but that she be removed from a carrier-based
environment. Plaintiff’s commanding officer rgjected the recommendation, and removed plaintiff from
flight Satus entirely.
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335, 347, 358, 414, 471. The Report did, however, find that there was subgtantiation for the alegeation that
there were “incondstencies, inaccuracies and emotiondism” in the Report because plaintiff’s commanding
officer had made comments about whether plaintiff’s possible retention of her flignt status would be far to
involuntarily separated reservists (other Navy aviatorswho had been, ineffect, laid off by the military’ s “right-
9zing” program) and how it might affect “fleet morde.” 1d., Exh. 6 (Inspector Gen. Rept.) 111416-37. The
Inspector General concluded that those remarks and cong derations were ingppropriate and irrelevant to the
FNAEB process, thet the offending remarks should be removed from the FNAEB Record, and that the
FNAEB' s recommendation that plaintiff retain her flight status (but inanon-carrier environment) should have
been accepted by plaintiff’scommanding officer. 1d., Exh. 6 (Inspector Gen. Rept.) 111438-44. Nonetheless,
the Inspector Genera concluded the FNAEB Record as awhole was consistent and justified. 1d.

The Navy Inspector Genera Report, therefore, was mixed inits conclusons. While noting thet there
had been inconsgtencies in the FNAEB Report, the Inspector General concluded that plaintiff did have
performance problems and that the recommendations of the FNAEB Report were supportable. 1n terms of
the issue of double standards, the Navy Inspector Genera did conclude that plaintiff had been subject to the
same standards as the mde pilots-but this concluson is the same as the Bien Report and the Bien
Supplementa Report, aswel asthe prior oral representations of Arthur, Boorda, and Sobieck. Asdiscussed,
the Navy’s mere disagreement with defendants  conclusions cannot support a finding of “actual malice.”
Particularly because defendants did receive confirmation of many of the underlying facts upon which they
based their dlegedly defamatory fal sehoods, under the First Amendment defendantsare alowed to view, and

publicize ther view, that the conclusions of the Navy Inspector Generd, Bien, Arthur, Boorda, and Sobieck
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were merdy the Navy's “party line” Though the Navy Inspector General Report appears to be the most
detailed and condusiveinvedtigationinto the personnel decisions made by the Navy about plantiff, plantiff has
failed to show that the findings of the Report support any inference that defendant acted with actuad malice.

Onthe record now before the Court, the Court findsthat defendants M otionfor Summary Judgment
will be GRANTED and plantiff’s Motion for Partid Summary Judgment will be DENIED, insofar asthose
motions addresses “ actua malice” in the publication of the CMR Press Release.

In sum, because defendants have shown that there are no issues of materia fact in dispute and that
defendants are entitled to judgment asamatter of law on the issue of “actud malice” the Court will GRANT
defendants Motionfor Summary Judgment, will DENY plaintiff sMotionfor Partial Summary Judgment, and

will grant judgment for defendants on Counts| and V.

3. Other Issues Raised by Defendants Motion for Summary Judgment

Defendants assart thet they are entitled to summary judgment on Counts | and IV on the dterndive
grounds that the alegations published in the Thurmond letter, the Donnelly Report, the Army-Navy Club
speech and the CMR press release were “subgdtantidly true” Defendants also assert that plantiff’s dams
whichseek rdief for satementsthat were published by defendants based on the Report of the Navy Inspector
Generd arebarred by the “Fair Reporting” doctrine. Although the Court hasaready held that defendantsare
entitled to summary judgment on Counts| and 1V, the Court will briefly discuss these issues for the clarity of

therecord.
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a “Subgantid Truth” Doctrine
It is established law that truth is an absolute defense to an action for defamation. Olinger v. Am.

Savings and Loan Assoc., 409 F.2d 142, 144 (D.C. Cir. 1969). To successfully assert this defense, a

defendant in a defamation action must prove that the satement made were substantidly true, and that any

minor misstatements of fact or inaccuracies of expression wereimmeaterid. Moldeav. New York Times, 22

F.3d 310, 318 (D.C. Cir. 1994). A finding that a Statement was “substantidly true’ precludes a finding of

“actud mdice” Liberty Lobby v. Rees, 852 F.2d 595, 601 (D.C. Cir. 1988).

Defendants assert that their statementsin the Thurmond |etter, the Donndly Report, the Army-Navy
Club speech, and the CMR Press Release were “substantidly true” because the Bien Report and the Bien
Supplementa Report, discussed supra sections 111.B.2, concluded that the facts included in the Thurmond
letter and the Donnelly Report were “largely accurate.” See Defs. Mot. for Summary Judgment, Exh. 6 to

Donndlly Dep (BienRept.); id.,

Exh 8 to Donndly Dep. (BienSuppl. Rept.). Onthebassof these comments
and other negative comments in the Navy record about plaintiff’ s flying abilities, defendants move this Court
to conclude that plaintiff was, in fact, an inadequate pilot who was promoted solely because of double
standards. This the Court cannot do.

Contrary to defendants assertion that the record “unequivocally” establishes the issue of double
dandards and of plaintiff’ sflying abilities, the record is extremey muddled. While it does appear true that
plantiff did have some difficultiesin piloting and landing F-14'sin a carrier environment, it isequaly true that
every pilot has difficulty completing these difficult tasks. 1t ishighly contested whether plaintiff’ srecords and

scores were above or below the minmum required, the causes for the possble dedine in plaintiff’'s
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performance, and whether plaintiff’s origina assgnment to the FRS was aresult of merit, politica pressure,
or both. Every report and statement issued by the Navy has definitively concluded that dthough plaintiff
Lohrenz may not have been suited for some typesof piloting, she was promoted because of her ahilities and
not because of any dleged “double standards.” Plaintiff has so submitted multiple declarations from
knowledgesble individuas that plaintiff was, in fact, ahighly qudified pilot who performed well at the FRS.
See A. Cross-Mot. for Summary Judgment, Exh. 2 (Kilian Decl.); id., Exh. 3 (Carel Dedl.); id., Exh. 7
(Whetstone Decl.); id., Exh. 8 (Marotta Decl.). Therefore, the Court cannot conclude that defendants

Statements were “ subgtantialy true.”

b. “Fair Reporting” Doctrine

In the Didtrict of Columbia, the publication of defamatory materia concerning aplantiff inareport of
an officid action or proceeding or of a meeting open to the public that deds with a matter of public concern
will not subject a defendant to lidbility for defamationif the report isaccurateand complete or afar abridgment

of the occurrence reported. Harper v. Walters, 822 F. Supp. 817, 823 (D.D.C. 1993). “Onceareport is

deemed ‘officid,” an accurate publication of its contents is privileged, regardless of therr veracity,” id.
(emphasis added); that is, the privilege will not apply if the publication of the report is not fair and accurate,
id. Defendant now asserts that the November 6, 1997 CMR pressrelease, whichnoted a* pattern of mgjor
errors, low scores, and preferentia treetment for . . . Carey Dunai Lohrenz” and dsothat plaintiff Lohrenz was
“unsafe, undisciplined, and unpredictable,” see Second Am. Compl., Exh. 13 (November 1997 CMR press

release), is protected by the “fair reporting” doctrine.
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The Court found supra section 111.B.2 that defendants did not publish with “actud mdice’ the
Thurmond | etter, the Donndly Report, the Army-Navy Club speech, or the CMR Press Release. Defendants
motion, insofar asit is based upon the application of the far reporting doctrine, would require this Court to
make afinding regarding the “fairness’ and “accuracy” of defendants reporting of the Bien Report, the Bien
Supplementa Report, and the Navy Inspector General Report. Because the Court has already held that
defendants are entitled to summary judgment on the issue of actud mdice, thereis no need for the Court to
determinewhether the Fair Reporting doctrine applies, so the Court declinesto make any findingastowhether

defendants publications were “fair” or “accurate’ representations of the Navy reports.

V. Conclusion

Pursuant to the andlysis of this Memorandum Opinion, the Court will DENY defendants Mation to



Strike[139], GRANT defendants Motion for Summary Judgment [119-1], DENY defendants Motion for
Ord Hearing [119-2], and DENY plaintiff’s Cross-Motion for Partid Summary Judgment [133].

A separate Order accompanying this Memorandum Opinion will issue this day.

Royce C. Lamberth
United States Didtrict Judge

Dae
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