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VEMORANDUM AND ORDER

This matter cones before the Court as part of the plaintiff’s
attenpt to obtain satisfaction of a noney judgnent
entered in this Court on March 11, 1998. Plaintiff nmoves the Court
to (1) vacate the Consent Protective Order entered on July 30, 1999,
(2) conpel the Department of the Treasury to produce docunents to the
Court covered by the June 5, 1998 subpoena, and (3) sanction the
Departnent of Treasury for nonconpliance with the subpoena.

For the reasons stated below, plaintiff’s notion to conpel is
GRANTED in part and DENIED in part. This Court nodifies the June 5,
1998 subpoena and orders the Departnment of the Treasury to produce
documents covered by the nodified subpoena. Plaintiff’s notion to

vacate the protective order, and for sanctions, is DENI ED.



BACKGROUND

The Plaintiff’s Subpoena

After receiving a judgnment of over $225 million, the plaintiff
began the form dable task of collecting his damages. As part of this
process, the plaintiff sought to discover records of Iran’s assets in
the files of the United States Departnment of the Treasury. Thus, on
June 5, 1998, the plaintiff issued a third-party subpoena to the
Treasury Departnment seeking all docunents pertaining to the finances
of the defendants. See Subpoena, June 5, 1998.

Upon receiving the subpoena, the Treasury Departnent nmade
vari ous objections, asserting in a letter to the plaintiff that the
request was “unduly burdensone and overly broad.” Letter from John
Ni emeyer to Thomas Fortune Fay, June 19, 1998. While the Treasury
Depart nent produced sone records covered by the subpoena, it
mai nt ai ned t hroughout the production process that it was not waiving
its initial objections. The Treasury Departnment continues to press

t hese objections, which the Court addresses in this opinion.

1. The Consent Protective Order

In early 1999, the plaintiff made a specific request pursuant
to the subpoena to the Treasury Departnment for information pertaining
to the assets of the banks Saderat, Sepah, and Melli. As many of the

request ed docunents contai ned highly confidential information, an



agreenment was entered into and approved by the Court on July 30, 1999
whi ch prescribed the conditions of production and handling for the
bank docunents in question. This agreenent, the Consent Protective
Order, covered a wide array of matters, ranging fromthe perm ssible
uses of the docunents to the persons who woul d have access to them

See Amended Consent Protective Order, July 30, 1999.

ANALYSI S
|. Plaintiff’s notion to vacate the Consent Protective Order

This Court is at a loss to understand the plaintiff’s interest
in the vacating of the Consent Protective Order (the “Order”). The
plaintiff proffers no rationale in support of his plea, and the Court
is unable to divine a rationale on its own.

As descri bed above, the Order sinply |ays out the conditions
necessary to secure the confidentiality of sensitive governnent
docunments involving three foreign banks. For exanple, the Order
states at the outset that the docunents in question “shall be used
only by those [connected to the litigation] for the sole purpose of
this litigation and shall not be disclosed . . . to anyone for any
ot her purpose or reason whatsoever.” 1d. § 1 (July 30, 1999). The
Order goes on to specify the plaintiff’s duty to file any matters
i nvol ving the docunents under seal and to return the docunments at the

conclusion of the litigation. Id. | 3, 5.



The Order’s prescriptions, though specific, focus exclusively
on the handling of docunents and do not inhibit the plaintiff’s
pursuit of his litigation objectives. Thus, it is difficult to
understand the nature of the plaintiff’'s objection to the order. As
this Court has stated before: “The court will not vacate its
protective order in the absence of a | egal argunment explaining why
the order, on its merits, was not correctly decided.” Kauffman v.
Angl o- Aneri can School of Sofia, 1992 WL 200025, at *7 (D.D.C. 1992).
Thus, the plaintiff’s notion to vacate the Consent Protective Order

must be denied.?

1. Plaintiff’s notion to conpel the Treasury Departnment to produce
docunents. 2

1 Although it is inmmterial to this Court’s decision, it
is worth noting that one court has enployed a structured test
to determne if a protective order should be vacated. See
Bayer AG & Mles, Inc. v. Barr Labs., Inc, 162 F. R D. 456,
462-63 (S.D.N. Y. 1995). That court held that, in determ ning
whet her to vacate a consent protective order, a court should
consider four factors: (1) the nature of the protective order,
(2) the forseeability of the nodification requested, (3) the
parties’ reliance on the protective order, and (4) the
presence of good cause for the vacation. Evaluating the
plaintiff’s motion in light of these factors, this Court sees
no ground to vacate the Order.

2 In his brief, plaintiff styles his notion as a notion for
“enforcenent of subpoena.” Brief for Plaintiff at 1, June 29, 2000.
Further, the plaintiff requests that the docunents in question be
produced to the Court to be “kept under seal.” Id. at 1.

The briefs on this notion and the history of these parties’
dealings on this issue reveal that the crux of the dispute is whether
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Since first issued on June 5, 1998, the plaintiff’s subpoena
has been the source of continued di sagreenment between the plaintiff
and the Treasury Departnent. The plaintiff alleges that his subpoena
is facially valid and that the Treasury Departnment’s failure to
conply “displays contenpt by the Administration for this Court and
the citizens that this government is sworn to serve.” Brief for
Plaintiff at 8, June 29, 2000. The Treasury Departnent denurs,
asserting that the subpoena is facially invalid because it is “unduly
burdensome and overly broad.” Letter from John Ni eneyer to Thonmas
Fortune Fay, June 19, 1998.

Any analysis of this issue nust begin with the text of the
subpoena. The subpoena issued on June 5, 1998 requested the
foll owi ng docunents:

1. All docunents of any type or description pertaining to any

assets which any of the named defendants . . . have or ever had

or with respect to which any naned defendant has asserted or

al l eged any interest, claim ownership right or security

i nterest;

2. Al docunments of any type or description indicating

the June 5, 1998 subpoena is valid under Rule 45 of the Federal Rules
of Civil Procedure. Accordingly, this Court treats the plaintiff’'s
nmotion for “enforcement” as a traditional “nmotion to conpel.”
Regarding the plaintiff’s request that the docunents be produced to
the Court, this Court declines to order such an action. Wile any
destructi on of docunents under subpoena is not to be condoned, the
Treasury Departnent’s pronpt and professional response to its
admtted error gives this Court sufficient confidence not to require
t he extraordi nary neasure requested by the plaintiff.



ownership of assets by any of the . . . named defendants;

3. Al docunents of any type or description pertaining to any

assets of the . . . named defendants which are in the custody,
saf ekeepi ng, care, control, or constitute “bl ocked assets” of
any of the . . . nanmed defendants;

4. Al docunents indicating the |ocation description, or

nature of any assets of the . . . nanmed defendants;
5. Al lists of assets or docunents pertaining to assets of
any of the . . . nanmed defendants which are in the possession

of the Departnent of the Treasury or any agency of departnent
of the governnent of the United States.

Subpoena (June 5, 1998).

According to Rule 45(c)(3) of the Federal Rules of Civil
Procedure, a court “shall quash or nodify the subpoena if it
subjects a person to undue burden.” FRCP 45(c)(3). This Court is not
al one in declaring that an “undue burden” can be identified through
| ooking at factors such as “relevance, the need of the party for the
docunments, the breadth of the docunent request, the tinme period
covered by it, the particularity with which the docunents are
descri bed and the burden inposed.” Alexander v. FBI, 186 F. R D. 21,
34 (D.D.C. 1998) (citing United States v. International Bus.
Machi nes, Corp., 83 F.R D. 97, 104 (S.D.N. Y. 1979)). See also Linder
v. Cal ero-Portocarrero, 180 F.R. D. 168, 173 (D.D.C. 1998). When the
burdensomeness of a subpoena is at issue, the onus is on the party
all eging the burden to prove that the subpoena violates Rule 45. See

Nort hrop Corp. v. MDonnell Douglas Corp., 751 F.3d 395, 403 (D.C



Cir. 1984). A show ng of such a burden nust be specific. As this
Court has held before, assertions of a burden w thout “specific
estimtes of staff hours needed to conply” will be “categorically
rejected.” Association of Am Physicians & Surgeons v. Clinton, 837
F. Supp. 454, 458 n.2 (D.D.C. 1993). See also Alexander v. FBI, 194
F.R.D. 305, 315 (D.D.C. 2000); Lohrenz v. Donnelly, 187 F.R. D. 1, 4,
(D.D.C. 1999).

Viewing the plaintiff’s subpoena under these standards, it is
clear that sone provisions constitute an undue burden on the Treasury
Departnment. First, and nost glaringly, paragraph 5 of the subpoena
not only asks the Treasury Departnent for asset records, but demands
such information from “any agency or departnment of the governnment of
the United States.” A third-party subpoena to a government agency
cannot conpel the production of documents not in the custody and
control of the subpoenaed agency.

Second, the subpoena puts the Treasury Departnment in a catch-22
position by demandi ng records of the Internal Revenue Service. The
IRS is prohibited by statute fromrel easing personal tax records,
which, by the terns of the subpoena, are requested by the plaintiff.
See 26 U.S.C. §8 6103 (1994). It is surely an undue burden for a
subpoena to demand a violation of federal |aw.

Before | eaving the question of undue burden, the Court now

addresses several of the Treasury Departnent’s argunents which the



Court finds unpersuasive. First, the Departnent clainms that one of
its offices, the Ofice of Foreign Assets Control (“OFAC"), wll be
“substantially inpede[d]” in the “acconplishment of its m ssion.”
Third Declaration of R Richard Newconb, at 14 (July 26, 2000). The
Depart nent beconmes slightly nore specific at another point, claimng
t hat conpliance with the subpoena “clearly would require a
significant commtnent of Treasury personnel.” Id. at 6. Second,
regardi ng the Custonms offices’ conpliance with the subpoena, the
Departnent predicates its objection on the assertion that conpliance
woul d require many “thousands of person hours.” See Declaration of
Bonni Tischler, at 4, 6, 8 (July 25, 2000).

Such bare assertions of a burden do not satisfy the specificity
requi renment of an undue burden objection. As noted above, the
Departnment nust conme forth with specific estimtes. The specific-
estimate requirenment first assists courts in their difficult task of
mai ntaining a fair and orderly discovery process. Second, in an era
of mammot h federal agencies, where every requested search may take
“t housands of person hours,” a specificity requirenment deters the
governnent fromthwarting any search it dislikes or disagrees wth.
Al t hough the sheer volume of records inplicated by this subpoena nmay
make the estimate itself seem burdensone, it need not be. A good
faith “sanpling” of the workload -- that is, searching a snal

portion of the records and extrapolating the total search tinme



therefrom-- would allow one to make an estimate quickly and fairly.
Or the Departnent can enploy its own nethods of estimation. Either
way, a party objecting to a subpoena nust cone forward with sonething
nore than the Treasury Departnent has in this case.

Per haps one solution in this case would have been to all ow the
plaintiff to search the records on his own. Both OFAC and Custons
report that they have narrowed their records down to a point where
nost of the final searching would, out of necessity, be done by hand.
The Treasury Departnent has asserted no reason why the rel evant
records cannot be made available to the plaintiff to conplete the
physi cal search. This would obviously save the Department what it
claims will be many “thousands of person hours” while at the sane
time providing the plaintiff access to the information he is seeking.
Of course, there may be substantial confidentiality concerns with
such an action, but this Court is (and has been) open to a protective
order to remedy any such problenms. Perhaps the docunents in question
are so proliferated with confidential information that a protective
order would not be feasible. |In any event, that issue cannot be
broached until the Departnent makes an appropriate notion. What is
clear now is that the Departnment has made no real effort to even
properly address the question of burdensoneness, nuch less neet its
burden of denonstrating any undue burden. Accordingly, plaintiff’'s

nmotion to conpel production of the subpoenaed docunents nust be



granted i nsofar as that subpoena is nodified by this order.
I11. Plaintiff’s notion to sanction the Treasury Departnment for
nonconpl i ance with the subpoena

Plaintiff avers two grounds in his plea for sanctions. First,
the plaintiff takes issue with the Treasury Departnment’s
recalcitrance in turning over the required docunents. Second, and
nore specifically, the plaintiff correctly asserts that the Treasury
Departnent has recently destroyed many docunents covered by the
subpoena.

A. Sanctioni ng Powers Applicable to this Case

Federal district courts are enpowered to i ssue sanctions in a
mul titude of ways. The facts of this case inplicate three of those
powers. First, sanctions may be inposed on a non-party in accordance
with Federal Rule of Civil Procedure 45(e), which states: “Failure by
any person w thout adequate excuse to obey a subpoena served upon
t hat person may be deened a contenmpt . . . .” Case lawwithin this
jurisdiction makes it clear that a tinely objection by a non-party to
t he subpoena is an “adequate excuse.” See Al exander v. FBI, 186
F.R.D. 170, 180 (D.D.C. 1999); In re The Exxon Valdez, 142 F.R D
380, 385 (D.D.C. 1992). See also Pennwalt Corp. v. Durand-Wayl and,
Inc., 708 F.2d 492, 494 (9th Cir. 1983).

Second, a court may issue sanctions in accordance with 28

U.S.C. 8§ 1927 where counsel’s behavior “multiplies the proceedings in

10



any case unreasonably and vexatiously.” 28 U S.C. § 1927 (1994).
Whil e some courts require bad faith as a prerequisite to sanctions,
others require only recklessness. See United States v. Wall ace, 964
F.2d 1214, 1218-19 (D.C. Cir. 1992) (discussing split anong the

circuits). 1In any event, “all of the courts, including those
applying a | esser standard, at m ni num agree that unintended,
i nadvertent and negligent acts will not support an inposition of
sancti ons under section 1927.” Alexander v. FBI, 192 F.R D. 25, 31
(2000) (quoting Cruz v. Savage, 896 F.2d 626, 631 (1st Cir. 1990)).
Third, a court may issue sanctions through the use of its
“i nherent power.” See Chanmbers v. ANSCO, 501 U.S. 32, 44 (1991);
Roadway Express, Inc. v. Piper, 447 U S. 752, 764-66 (1980). As this
court has recently stated, “the inherent powers of the court” permt
a sanction only when “a party has acted in bad faith.” Al exander v.
FBI, 186 F.R. D. 188, 196 (D.D.C. 1999); see also United States v.
Wal | ace, 964 F.2d 1214, 1219 (D.C. App. 1992). A court’s inherent
power can be exercised to police a wide variety of infractions,
including, as is the matter in this case, the destruction of

docunments subject to a subpoena.

B. Sanctions for Non-Production

The behavi or of the Treasury Departnment in failing to pronptly
produce docunents does not warrant a sanction. Under Rule 45, the

Treasury Departnent is not sanctionable because it tinely objected to
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the plaintiff’s subpoena. Such an objection qualifies as an
“adequat e excuse” within the text of Rule 45. FRCP 45(e). Nor is the
Departnent sanctionable under 28 U S.C. 8§ 1927. Even assum ng that
the Departnment’s non-production could be construed to fall within the
terns of section 1927 (which permt sanctions when counsel

“mul tiplies the proceedings in any case unreasonably and
vexatiously”), this Court does not find such action to be reckless or
in bad faith. Finally, the Departnent’s non-production of docunents
is not sanctionable under the Court’s inherent power because, as
stated above, there is no evidence of bad faith on the part of the
Treasury Departnment.

C. Sanctions for Docunent Destruction

The Departnent’s destruction of docunents, however, is a nuch
nore serious matter. It is one thing to make a good faith objection
to a subpoena, it is quite another to destroy the docunents in
gquestion in the neantime. The recipient of a subpoena has a duty to
saf eguard docunents that are the subject of the request. As the
parties to this action are all aware, the Treasury Departnent has
fallen far short of its duty by destroying a substantial quantity of
docunments covered by the subpoena.

But it does not necessarily follow that sanctions are in order.
Under the sanction powers applicable to this incident, sanctions nay

be i nposed only if the Departnment acted in bad faith, or, depending
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on the applicable law, with recklessness. Although the Court is
di sappointed in the Departnment’s care of its docunents, it finds that
t he destruction was inadvertent at worst, and therefore does not
merit sanctions.

The Court finds several factors persuasive in its finding of
i nadvertence. First, the docunments were destroyed in coordination
with an office renovation project, making it unlikely that an
under handed scheme was afoot. Second, as soon as the destruction was
realized, the Departnment’s General Counsel, Neal S. Wblin, did what
mal efactors normally woul dn’t do: he informed the Justice Departnment
and then the plaintiff hinself. See Declaration of Neal S. Wlin at
2. Such dissem nation of information belies any inference of a
cover-up. Finally, the Departnent, at the direction of M. Wlin,
took “several steps to prevent future accidental destruction of
docunments.” |d. at 4. All of these factors, taken together,
persuade this Court that the Departnent did not act recklessly or in
bad faith in destroying a portion of its files sought by the
subpoena. 3

To be sure, this Court does not take lightly the destruction of

3 Al t hough the Court is disappointed by the Departnent’s
i nadvertent destruction, it nonethel ess commends General Counsel Neal
Wbl in and others at the Treasury Departnment for their diligent and
forthright handling of this matter after the m stake was di scovered.
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any item necessary to pending litigation. Thus, while the court does
not see fit to inpose sanctions, it is still greatly disappointed in
the Treasury Departnent’s behavi or. For this reason, any future
destruction of docunents, whether purported to be innocent or not,

will be viewed with the utnost scrutiny by this Court.

V. Modification of the July 5, 1998 subpoena

Al t hough this Court has found the plaintiff’s subpoena
violative of Rule 45, it need not quash it. Rat her, the text of
Rule 45(c)(3)(A) as well as judicial econony dictate that a trial
court should, “when appropriate, consider the possibility of
nodi fyi ng the subpoena rather than quashing.” Northrop Corp., 751
F.2d at 403. See FRCP 45(c)(3)(A) (“The court by which a subpoena
was issued shall quash or nodify the subpoena if it . . . subjects a
person to an undue burden.”).

In nmodi fying the request for docunents, the Court relies on its
two objections to the subpoena: (1) the excessive breadth of
paragraph 5, and (2) the demand for docunents covered by 26 U S. C. 8§
6103. Accordingly, the June 5, 1998 subpoena shall be nodified as
foll ows:

Paragraph 5 (five) is hereby stricken and replaced with the

follow ng “No docunent the production of which would violate 26
U S. C. 8 6103 is sought by this subpoena.”
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CONCLUSI ON

The plaintiff in this case has no doubt suffered ineffably
t hroughout this entire ordeal. He understandably is in search of
cl osure. Nonethel ess, he nmust pursue closure in accordance with the
wel |l -worn rules common to our judicial process. Thus, for the
reasons set forth above, it is hereby

ORDERED that the plaintiff’s notion to conpel is GRANTED in
part and DENIED in part; further it is

ORDERED that plaintiff’s notion to vacate the protective order,

and for sanctions, is DEN ED; further it is

ORDERED t hat the June 5, 1998 subpoena be nodified in
conformance with the directives set out above; further it is

ORDERED t hat all docunments responsive to the nodified subpoena
shal |l be produced to plaintiff no |ater than October 15, 2000, unless
that date is extended for good cause.

SO ORDERED.

DATE:

Royce C. Lanberth
United States District Judge
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