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VEENOKA THOMPSON,
Plaintiff,
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VEMORANDUM OPI NI ON AND ORDER

Plaintiff Wenoka Thonpson filed this lawsuit alleging
t hat she had been di scrim nated agai nst and harassed by her
enpl oyer on the basis of her sex, race, and religion. She
al so asserts causes of action for intentional infliction of
enoti onal distress, defamation, and retaliation. Defendants
Jasas Corporation ("Jasas") and Tribune Broadcasting Conpany
("Tribune") filed a nunber of dispositive notions directed to
various counts in plaintiff’'s conplaint.

Because plaintiff has anply established the court's
subject matter jurisdiction over her Title VII claim
di sm ssal of Count | is inappropriate. Because plaintiff’s
defamati on and intentional infliction of enotional distress
claims are either tinme-barred or inadequate as a matter of

| aw, those two counts will be dism ssed. Because plaintiff
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requested and obtained a right-to-sue letter fromthe Equa
Enmpl oynment QOpportunity Conmm ssion ("EEOC') | ess than 180 days
after filing her EEOC charge of retaliation, plaintiff’'s
retaliation claimnust be dism ssed wthout prejudice.
Tribune's notion to dismss for untinely service of process
wi Il be denied since the Court will extend the service period
retroactively for good cause shown.
BACKGROUND

Thonpson, a black femal e and a nenber of the Jehovah’s
W tness faith, was enployed by Jasas beginning in May 1993.
I n June 1994, she was pronoted to the Busi ness Departnent as
an Accounts Payabl e Techni ci an under the supervision of Donn
Fraser. Plaintiff alleges that she was di scrim nated agai nst
in job assignments. Plaintiff also alleges that she was
harassed because of her race and her religion, and that Jasas
did not address her conplaints of harassnent by Fraser

Plaintiff alleges that numerous incidents contributed to
a racially hostile work environnent. She alleges that Fraser
referred to her as "Tar Baby" and "Speck"; that Fraser
responded to her request to help plan a conpany picnic by
stating that everyone woul d be eating barbecue, chitterlings,

and wat ernmel on; and that Fraser once carried a "noose" through
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the office and hung it on his office door, comenting that it
was plaintiff’'s size.

Thonmpson al so al |l eges that Sandy Shieber, a white female
co-wor ker, harassed her on the basis of her race.
Specifically, plaintiff alleges that Shieber accused her of
stealing, commenting that "black people do all the stealing."”
On anot her occasion, when plaintiff’s boyfriend visited the
of fice, Shieber allegedly asked whet her the boyfriend was
plaintiff’s pinp.

Plaintiff was nmoved fromthe Business Departnent to the
Engi neering Departnment in Decenber 1995. She all eges that she
was subjected to discrimnation and harassnent in the new
departnment also. Plaintiff clainms that she was physically and
verbally assaulted and battered by a co-enpl oyee on January 7,
1997. She also conplains that the alleged attacker, although
suspended wi t hout pay for one week, was permtted to return to
wor k before the suspension expired.

Thonpson filed a charge of discrimnation with the EEOC
i n August 1996. After she received her right to sue letter,
she filed this lawsuit pro se in the Superior Court of the
District of Colunbia on Decenmber 17, 1997 asserting only a
Title VII claimfor discrimnation and harassnent. Jasas

renmoved the action to this court in January 1998.
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Thereafter, plaintiff alleges, she was transferred
involuntarily fromthe night shift to the day shift on March
1, 1998, and was di scharged on March 12, 1998. She cl ai ns
that these two events were in retaliation for filing the EEOC
charge and this lawsuit. Thonpson filed a subsequent EEQCC
charge of retaliation on May 5, 1998. She quickly requested a
right to sue letter and, on June 22, 1998, the EEOC i ssued
one.

Plaintiff, through an attorney, filed an anmended
conplaint in this court, adding causes of action for
defamation and intentional infliction of enotional distress.
In a second anmended conplaint, plaintiff added a cause of
action for retaliation.

Jasas noved for summary judgnment on plaintiff's Title VII
claim arguing only that the Court |acked subject matter
jurisdiction because plaintiff failed to cooperate with the
EECC i nvestigation. Jasas and Tribune noved to dism ss the
defamati on and intentional infliction of enotional distress
claims as tinme-barred and as failing to state a claim Jasas
al so noved to dismss the retaliation claimbecause plaintiff
obtained the right to sue letter prior to the expiration of
the statutory 180-day period for the EECC i nvestigation to be

undertaken. Finally, Tribune noved to dismss plaintiff’s
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conplaint, asserting that plaintiff failed to effect proper
service upon it within 120 days fromthe date of renoval.?

DI SCUSSI ON

Jurisdiction Over Plaintiff’'s Title VII Claim

Bef ore suing under Title VII, an aggrieved party nust
exhaust her adm nistrative renmedies by filing a charge of
discrimnation with the EEOCC. 42 U.S.C. 8 2000e-5(e)(1);

Washi ngton v. WAshington Metropolitan Area Transit Auth., 160

F.3d 750, 752 (D.C. Cir. 1998), cert. denied, 527 U.S. 1038

(1999). "Title VII requires that a person conpl aining of a
violation file an adm nistrative charge with the EEOC and

all ow the agency tine to act on the charge." Park v. Howard

Univ., 71 F.3d 904, 907 (D.C. Cir. 1995), cert. denied, 519

U.S. 811 (1996). A "[g]ood faith effort by the enployee to
cooperate with the agency and EEOC and to provide al
rel evant, available information is all that exhaustion

requires." Crawford v. Babbitt, 186 F.3d 1322, 1326 (1llth

Cir. 1999); see also Briley v. Carlin, 172 F.3d 567, 571 (8th

Cir. 1999) (plaintiff has exhausted adm nistrative renedies

where there has been a "good faith participation in the

YTri bune commrents throughout its nenoranda that it was
not plaintiff’'s enployer for purposes of the Title VIl claim
but Tribune did not seek dism ssal or summary judgnent on that
basis and did not present evidence to support its position
regardi ng which party was plaintiff’s enployer.



- 6 -
adm ni strative process, which includes making specific charges
and providing informati on necessary to the investigation");

MadNab v. Fortis, Inc., 2002 W. 534885 *1 (D. M nn. 2002)

(citing Briley in Title VIl case against private enployer).
Additionally, "[o]nce a conplainant files a conplaint or

appeal and cooperates with the agency or EEOC for 180 days, he
is not required to take any further action to exhaust his

adm ni strative renedies.” WIlson v. Pena, 79 F.3d 154, 166

(D.C. Cir. 1996) (because the EEOC did not request information
fromthe federal enployee during the 180-day period, the

plaintiff "cannot be faulted for failing to cooperate"); see

also Charles v. Garrett, 12 F.3d 870, 875 (9th Cir. 1993)

(plaintiffs who cooperate for 180 days are entitled to review
by federal court).

Jasas has noved for summary judgnent arguing that this
Court does not have subject matter jurisdiction over
plaintiff’s Title VIl claimbecause plaintiff failed to

cooperate fully with the EEOC i nvestigation.? On August 15,

2Def endant's notion, although characterized by Jasas as

one for summary judgnment, is effectively a notion to disn ss
for lack of subject matter jurisdiction under Rule 12(b) (1)
and will be treated as such. See Rann v. Chao, 154 F. Supp.

2d 61, 63 n.1 (D.D.C. 2001) (citing 5A Charles Alan Wight &
Arthur R. MIler, Federal Practice and Procedure 8§ 1350
(1990)). "For the purposes of Rule 12(b)(1), it is the
plaintiff's burden to establish by a preponderance of the

(continued...)
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1997, plaintiff told the EEOC i nvestigator that there was a
Departnent of Justice ("DQJ") enpl oyee who was a witness to
Jasas’s alleged surveillance of plaintiff. See Jasas's Mdtion
for Summary Judgment on Count | ("Mdt. S.J."), Exh. B. The
EEOC requested the nane and phone nunber of the DQJ enpl oyee
and, when plaintiff did not provide that information, the EECC
di sm ssed plaintiff’s charge. The Dism ssal and Notice of
Rights formsent to plaintiff had an "X" in the box beside the
follow ng reason for the dism ssal: "Having been given 30
days in which to respond, you failed to provide information,
failed to appear or be available for interviews/conferences,

or otherwise failed to cooperate to the extent that it was not

possi ble to resolve your charge." See Mot. S.J., Exh. C.3
2 (...continued)
evi dence that subject matter jurisdiction exists." Corel

Corp. v. United States, 165 F. Supp. 2d 12, 21 (D.D.C. 2001).

3Jasas notes that the EEOC checked a box indicating its
decision that plaintiff failed to cooperate inits
i nvestigation and argues that the court is wthout | egal
authority to nake the contrary finding that plaintiff's
cooperation was sufficient to satisfy the exhaustion
requirenment. See Reply to Plaintiff's QOpposition to Modtion
for Summary Judgnment, at 6. The case cited by Jasas, MIlIls v.
Jefferson Bank East, 559 F. Supp. 34 (D. Colo. 1983), does not
support Jasas's argunment. In the MIlls case, the court
determned that it |acked subject matter jurisdiction because
the plaintiff's charge of discrimnation was pending before
the EECC for |less than 180 days. 1d. at 35-36.
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The record in this case establishes that plaintiff nade a
good faith effort to participate fully in the EECC
investigation for nore than one year, repeatedly providing
i nformation regardi ng her charges. In April 1996, plaintiff
went to an EEOC office and conpleted a charge of
discrimnation form In June 1996, she conpleted a charge
questionnaire, using approxi mately seventeen |ines to describe
the alleged discrimnation. In July 1996, plaintiff sent an
addendum t hat was over nine pages in |length, single-spaced,
and which provi ded additional detail regarding her allegations
and suggested nanes of wi tnesses to sone of the alleged
behavior.4 In March 1997, plaintiff submtted a ten-page,
si ngl e-spaced |l etter describing other incidents of alleged
di scrim nation and harassnment. In June 1997, she submtted
forty-seven pages of exhibits to supplenent the March 1997
letter. In May 1997, plaintiff submtted a counteroffer to a
negoti ated settl enment agreenent. She also participated in a
joint problem sol ving/nediation session in July 1997.
Plaintiff’s subm ssions to the EEOC, while rather |ong
and unfocused, made specific assertions and provi ded the nanes

of potential w tnesses that presumably woul d have assisted the

“The EEOC dates its receipt of the charge of
di scrim nation as August 26, 1996.
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EEOC. Moreover, it is clear that the EEOC was able to conduct
an investigation and pursue the conciliation process. The
EEOC i ssued a notice of charge of discrimnation and served
this notice on Jasas. A negotiated settlenent agreenment was
drafted, a joint problem solving/ mediation session occurred,
and a final settlenment offer from Jasas was subnmtted to
al t hough rejected by plaintiff. The informtion not provided
by plaintiff was not requested by the EEOC until the charge
had been pending for at |east a year.

Jasas's argunment that plaintiff failed to exhaust her
adm ni strative renedi es because she did not cooperate in the
EECC i nvestigation is refuted by the record in this case.
Plaintiff cooperated fully for significantly nore than a year,
and her cooperation enabled to EECC to investigate plaintiff's
claims and attenpt to resolve the dispute through
conciliation. Plaintiff exhausted her adm nistrative remnedies
and Jasas's notion challenging the court's subject matter
jurisdiction as to Count I will be denied.

1. Defamation and Intentional Infliction of Enptional
Di stress Cl ai ns

Def endants argue that plaintiff’s clains for defanmation
and intentional infliction of enotional distress should be

di sm ssed because they are tine-barred and fail as a matter of
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law to allege sufficient facts to establish the causes of
action.

A DEFAMATI ON

Under District of Colunbia | aw, a one-year statute of
l[imtations applies to |ibel and slander clainms. See D.C.
Code 8 12-301(4). Plaintiff’'s pro se conplaint identified no
dat es on which the allegedly defamatory statenents were nade.®
Nor did the anmended conplaint filed by her counsel. Even in
t he second anended conplaint, filed by counsel after Jasas
filed its notion challenging the defamation claimas time-
barred, plaintiff supplied no dates on which the all eged
def amati on occurred. In addition, plaintiff did not defend
the statute of limtations defect in the defamation claimin
ei ther her opposition to Jasas’s notion to dism ss or her
opposition to Tribune’'s notion to dism ss these clains.

Not wi t hst andi ng having received notice that the statute
of limtations was a potentially dispositive issue in the
case, plaintiff has failed to specify an actionable time frame
for the alleged defamation. Because plaintiff has not alleged

conduct which occurred within the one-year statute of

The closest plaintiff comes is when she refers to a tine
period of "300 days prior to the date she filed her EECC
charge . . . and . . . a period of over a year prior to those
300 days," and all eges defamati on "during this period" and "at
the time.” See Conplaint | 4.
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limtations prior to filing her original conplaint, the

defamation claimw |l be dism ssed as tine-barred.



B. EMOTI ONAL DI STRESS

1. Statute of Limtations

Plaintiff first asserted as a separate court her
intentional infliction of enotional distress claimin the
amended conpl aint drafted by counsel and filed on June 18,
1998. Defendants’ statute of limtations argunments turn on
whet her the anmended conplaint relates back to the date the
original pro se conplaint was filed. "An amendnent of a
pl eadi ng rel ates back to the date of the original pleading
when . . . the claimor defense asserted in the anended
pl eadi ng arose out of the conduct, transaction, or occurrence
set forth or attenpted to be set forth in the origina

pl eading." Fed. R Cv. P. 15(c)(2); see also Mttlemn v.

United States, 104 F.3d 410, 415 (D.C. Cir. 1997).

The factual basis for plaintiff’s intentional infliction
of emotional distress claimis included in her original
conplaint. Indeed, plaintiff alleges in the original
conpl aint that she suffered enotional distress as a result of
conduct by Jasas. See Conplaint, 6. Because the
intentional infliction of enotional distress claim"arose out
of the conduct, transaction, or occurrence set forth . . . in
the original pleading,"” the amended conplaint relates back to

t he Decenmber 17, 1997, filing date of the original conplaint.
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"Because there is no specific statute limting the tinme
for filing a claimfor intentional infliction of enotional
distress in the District of Colunbia, the D.C. Court of
Appeal s has held that an i ndependent action for intentional
infliction of enotional distress is subject to the District's
three-year residual |limtation period, D.C. Code 8§ 12-301(8)."

Rendal | - Speranza v. Nassim 107 F.3d 913, 920 (D.C. Cir.

1997). The residuary three-year limtation applies, however,
only if the intentional infliction of enotional distress claim
is not "intertwined with any of the causes of action for which
a period of limtation is specifically provided . . .." Id.

(quoting Saunders v. Nemati, 580 A.2d 660, 665 (D.C. 1990)).

To the extent that plaintiff’s enotional distress claim
is based on conduct occurring in connection with her
enpl oynent by Jasas, it is "intertwined with" her hostile work
environment claimand thus it assunes the hostile work
environnment claims one-year limtation period.® See, e.qg.

Hunter v. District of Colunbia, 943 F.2d 69, 72 (D.C. Cir.

1991) (if conplaint does not allege facts show ng that
def endant intentionally caused enotional distress by conduct

i ndependent of an assault and battery, the applicable

®In the District of Colunbia, a hostile work environnment
claimis subject to a one-year statute of limtations. See
D.C. Code § 1-2556(a).
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l[imtation period is the one-year period provided for assault
and battery). Indeed, in her original conplaint, plaintiff
al l eged enotional distress only as an el enent of her damages
resulting fromthe enploynent discrimnation and harassnent.
Plaintiff’s enotional distress claim therefore, is
restricted to incidents that occurred within the year
preceding the filing of her original conplaint on Decenber 17,
1997. The alleged incidents by defendants within the
[imtations period include the decision to allow plaintiff’'s
attacker to return to work before the expiration of his
suspension, plaintiff’s transfer to the day shift, and her

term nation.”’

"Plaintiff alleges that she was assaulted and battered by
a co-enpl oyee on January 7, 1997, within the one-year statute
of limtations. "Under the District of Colunbia |aw of
respondeat superior, an enployer may be held vicariously
liable for the intentional torts of his enployee only where
t he enpl oyee's tortious act grew out [of] a foreseeable
j ob-rel ated controversy and was notivated at |east in part by
a purpose to serve his principal.” Johnson v. United States,
Civil Action No. 87-0300, 1987 W. 15690 *1 (D.D.C. July 31,
1987) (citing International Distributing Corp. v. Anmerican
District Tel egraph Co., 569 F.2d 136 (D.C. 1977); Lyon V.
Carey, 533 F.2d 649 (D.C. Cir. 1976)). 1In this case,
plaintiff neither asserts respondeat superior as a basis for
inposing liability on defendants based on the assault and
battery allegedly commtted by a co-worker nor alleges facts
whi ch woul d support the inposition of respondeat superi or
liability. As a result, the alleged assault and battery
cannot be considered conduct commtted by defendants. See id.
(dism ssing claimagainst tortfeasor's enployer for failure to
all ege facts to support respondeat superior liability).
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2. Sufficiency of Claim

"To recover on a claimfor intentional infliction of
enmotional distress, a plaintiff nmust denonstrate ‘extrenme and
out rageous conduct which intentionally or recklessly cause[d]

severe emotional distress.’”™ Rogala v. District of Colunbia,

161 F.3d 44, 57-58 (D.C. Cir. 1998) (quoting Restatenent
(Second) of Torts 8 46 (1965)). "Liability will be inposed
only for conduct so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, and to

be regarded as atrocious, and utterly intolerable in a

civilized comunity." Homan v. Goyal, 711 A 2d 812, 818 (D.C
1998) (internal quotations omtted).

"[1]n an enpl oyment context, the proof required to
support a claimfor intentional infliction of enotional

distress is particularly demandi ng." Lockany v. Truesdale,

182 F. Supp. 2d 26, 38 (D.D.C. 2001). For exanple, in

Kerrigan v. Britches of Georgetowne, Inc., 705 A 2d 624 (D.C.

1997), the plaintiff claimed that his enployer had "targeted
himfor a sexual harassnent investigation, manufactured

evi dence against himin order to establish a false claim of
sexual harassnent, |eaked information fromthe investigation
to other enployees, and unjustifiably dempted himto the

position of store manager in order to pronote a woman to his
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position." 1d. at 628. The court held that the described
conduct was "of the type attributable to ‘enployer-enployee
conflicts [that] do not, as a matter of law, rise to the |evel

of outrageous conduct.’™ Id. (quoting Howard University v.

Best, 484 A.2d 958, 986 (D.C. 1984)).

In this case, plaintiff’s intentional infliction of
enotional distress claimis |[imted to those all eged events
after Decenber 17, 1996. These events are the early return to
work of plaintiff’'s alleged attacker, plaintiff’s transfer to
the day shift, and her term nation. This alleged conduct is
significantly | ess outrageous than the conduct found
i nadequate as a matter of law in Kerrigan. Plaintiff’'s
al l egations which are not tine-barred fail as a matter of |aw
to support her intentional infliction of enotional distress
claim Defendants are entitled to summry judgnent on this
claim

[11. Retaliation Claim

Jasas has noved to dism ss Thonpson's retaliation claim
It argues that her failure to wait 180 days after filing the
claimwith the EEOC before brining the claimin this court
deprives the court of jurisdiction over the claim

Under Title VII, a right to sue letter is not to be

i ssued sooner than 180 days after the EEOC charge is filed.
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See 42 U.S.C. § 2000e-5(f)(1). At the time plaintiff filed
her retaliation charge with the EEOC, an EEOC regul ati on
permtted the early issuance of the right to sue letter if the
EECC "has determ ned that it is probable that the Conmm ssion
will be unable to conplete its adm nistrative processi ng of
the charge within 180 days fromthe filing of the charge."” 29
C.F.R 8 1601.28(a)(2). The United States Court of Appeals
for the District of Colunmbia Circuit, however, subsequently
hel d that the EEOC regul ation permtting an early right to sue

letter violates 8§ 2000e-5(f)(1). Martini v. Federal National

Mort gage Ass’'n, 178 F.3d 1336, 1346-47 (D.C. Cir. 1999), cert.

dism ssed, 528 U. S. 1147 (2000). The court held unequivocally
that "Title VII conpl ainants nmust wait 180 days after filing
charges with the EEOC before they may sue in federal court.”
Id. at 1347.

Because the EEOCC stopped processing plaintiff’s charge
after it had been pending for only 48 days, Count |V nust be
di sm ssed wi t hout prejudice.

V. Tribune's Motion to Dism ss Based on I nsufficient Service

Al t hough Tri bune concedes that it has now been properly
served with a summons and a copy of plaintiff’s amended
conplaint, Tribune asks the court to dismss plaintiff’'s case

against it because plaintiff failed to obtain proper service
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within 120 days fromthe tinme of renoval as required by Rule
4(m of the Federal Rules of Civil Procedure.

Plaintiff attenpted to serve Tribune by certified mail in
April 1998. Tribune’'s representative signed for delivery on
April 10, 1998, l|less than 120 days after renoval. Plaintiff
has submtted an affidavit that the package signed for by
Tri bune on April 10, 1998, included a summons and a copy of
the original conplaint filed in Superior Court. Tribune
asserts that the package contained only the conplaint, not a
sunmons. Tribune al so argues that, since the case had al ready
been renoved to federal court, service of the Superior Court
sunmons and conplaint did not satisfy the requirenents of Rule
4 of the Federal Rules of Civil Procedure.

Tri bune does not cite legal authority fromthis circuit
in support of its argunent that service in a renoved case of
t he Superior Court summons and conplaint is ineffective
service under Rule 4, and this Court’s research has reveal ed
none. Indeed, the only case cited by Tribune is a District of

Col orado case, Bruley v. Lincoln Property Co., 140 F. R D. 452,

454 (D. Colo. 1991). The Bruley holding on this issue has not
been adopted in a published decision by any other court.
The Court need not decide this issue. Rule 4(m does not

require dism ssal where service is not acconplished within 120
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days. Instead, Rule 4(m provides that the court "shall
dism ss the action without prejudice as to that defendant or
direct that service be effected within a specified tinme."
Fed. R Civ. P. 4(m. The rule also provides that, upon a
showi ng of good cause, "the court shall extend the time for
service for an appropriate period.” 1d. Good faith efforts
by plaintiff, pro se, to obtain proper service on Tribune
constitute good cause for an extension of time under Rule

4(m. See, e.qg., More v. Agency for International

Devel opnment, 994 F.2d 874, 877 (D.C. Cir. 1993) (two attenpts

by pro se plaintiff to serve defendant and defendant’s del ay

in answering was good cause for giving plaintiff an extended

period of tine to perfect service of process). Additionally,
if the Court were to conclude that service were inproper, the
Court would have the option to direct that proper service be

acconmplished within a specified tine.

The Court extends the time for service until July 27,
1998, the date Tribune concedes it was properly served with a
summons and copy of plaintiff’s amended conplaint. Tribune's
nmotion to dism ss the conplaint for insufficient service wl
be deni ed.

CONCLUSI ON_AND ORDER
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Plaintiff cooperated fully with the EEOC for well over a
year and her failure to provide the EEOC with the nanme of the
all eged DOJ wi tness does not deprive this Court of
jurisdiction over plaintiff’s Title VIl claim Jasas's notion
chal l engi ng subject matter jurisdiction as Count | of the
conplaint will be denied.

Plaintiff's defamation claimis tinme-barred, as is the
intentional infliction of enotional distress claimto the
extent it is based on conduct occurring prior to Decenber 17,
1996. The conduct by defendants alleged to have occurred
after this date is not sufficiently extrene and outrageous to
establish a claimfor intentional infliction of enotional
distress. Counts Il and Ill will be dism ssed.

Plaintiff’'s retaliation claimnmust be dism ssed w thout
prejudi ce because plaintiff filed it prematurely.

The Court, finding good cause, extends nunc pro tunc the

deadline for plaintiff to serve Tribune to July 27, 1998.
Since plaintiff obtained proper service upon Tribune on that
date, Tribune's notion to dismss will be denied.
Accordingly, it is hereby

ORDERED t hat Jasas’s Mdtion as to Count | [23] be, and

hereby is, DEN ED;, Jasas’s Motion to Dism ss Counts Il and 111

[ 24] be, and hereby is, GRANTED;, Jasas’'s Motion to Dismss
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Count IV [46] be, and hereby is, GRANTED;, and Tribune’s Motion

to Dism ss [45] be, and hereby is, DENIED.

SIGNED this __ day of , 2002.

RI CHARD W ROBERTS
United States District Judge



