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MEMORANDUM OPINION

Before GARLAND, Circuit Judge, and OBERDORFER and KOLLAR-KOTELLY, District
Judges.

Per Curiam opinion for the Court filed by Judges GARLAND and KOLLAR-KOTELLY, in
which Judge OBERDORFER joinsasto Parts|, |1, and I11.

OBERDORFER, District Judge, filed an opinion dissenting in part.

PER CURIAM: In these consolideted lawsLits, seventy-five resdents of the Didrict of
Columbia, dong with the Didrict of Caumbiaiitsdf, challenge as unconstitutiond the denid of their right

to dect representatives to the Congress of the United States. Plantiffs argue thet their exdusion from



representetion isunjust. They note thet the ditizens of the Didrict pay federd taxes and defend the
United Statesin times of war, yet are denied any vote in the Congress that levies those taxes and
dedaresthosewars This, they continue, contravenes acentrd tenet of our nation’sideds that
governments “ derivi€ ther just powers from the consent of the governed.” THE DECLARATION OF
INDEPENDENCE para. 2.

None of the parties contests the justice of plaintiffs cause. President Clinton and the other
defendants, however, maintain thet the dictates of the Condtitution and the decisons of the Supreme
Court bar usfrom providing the rdief plantiffs sesk. Any such rdid, they say, must come through the
politica process

Fantiffs grievances are serious, and we have given them the most serious condderation. In
the end, however, we are condrained to agree with defendants thet the remedies plaintiffs request are
beyond this court’ s authority to grant.

I

On Jdune 30, 1998, D.C. resident Lois Adams and nineteen co-plaintiffs filed suit in Adams v.
Clinton. Thar complant dleges that the failure to goportion congressond  representatives to the
Didrict, and to permit Didlrict resdents to vote in House and Senate dections, violates thair
condtitutiond rightsto equd protection of the laws and to arepublican form of government. They
further contend that those same rights are violated by Congress s exerdise of exdusive jurisdiction over
the Didrict, and by itsdenid to plaintiffs of “asae government, insulated from Congressond
interference in matters of locd concan.” Adams Compl. §/109. In connection with the latter daim,
they seek an injunction directing the Didtrict of Columbia Finencid Responsibility and Management
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Assgtance Authority, commonly known as the “ Control Board,™
to “take no further action” and to “disbend itsdf.” 1d. a 28. The Adams complant namesas
defendants Presdent William Jefferson Clinton, the Clerk and the Sergeant & Arms of the House of
Representatives, and the Control Board.

On September 14, 1998, Didrict of Columbiaresdent Clifford Alexander, fifty-Sx other
resdents of the Didrict, and the Didrrict itsdf filed suit in Alexander v. Daley.
Likether counterpartsin Adams, the Alexander plaintiffs dlege thet ther inghility to vate for
representatives and senators violates their rights to equd protection and to a republican form of
govenmeat. The Alexander plantiffsaso dlege thet the denid of congressond representetion
violaesthar right to due process and aoridges their privileges and immunities as citizens of the United
Saes Fndly, they contend that the denid of ther right to vote violates Artide | and the Seventeanth
Amendment of the Congtitution, which provide thet the members of the House shdll be chosen by “the
People of the severd States’ and that senators shdl come “from eech State, dected by the people
thereof.” U.S. ConsT. at. 1,82, d. 1; id. anend. XVII, d. 1. TheAlexander complaint namesas
defendants Secretary of Commerce William M. Ddey; the Clerk, the Sergeant & Arms, and the Chief
Adminidrative Officer of the House of Representaives, the Secretary and the Doorkegper/Sargeant &
Armsof the Senate; and the United States.

On November 3, 1998, asnglejudge digtrict court consolidated the two lawsuits. See

Adamsv. Clinton, Civ. No. 98-1665 (D.D.C. Nov. 3, 1998) (Oberdorfer, J.). On November 6,

1 The Control Board was established pursuant to the District of Columbia Financia
Responsbility and Management Assistance Act, Pub. L. No. 104-8, 109 Stat. 97 (1995).
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that court granted mations by both sets of plaintiffs to gopoint athreejudge didrict court pursuant to 28
U.S.C. § 2284(a), which providesthet “[4] district court of three judges shdl be convened . . . whenan
adtion isfiled chalenging the condtitutiondlity of the gpportionment of congressond disrids” See
Adamsv. Clinton, 26 F. Supp.2d 156, 160 (D.D.C. 1998) (Oberdorfer, J)). This court
subsequently convened, digoosed of certain prdiminary mations, see Adams v. Clinton, 40 F.
Supp.2d 1, 5 (D.D.C. 1999), and heard ord argument.

Currently pending are mationsto dismiss or for summary judgment on behdf of eech of the
paties All parties agree thet the consolidated lawsLits contain no genuine issue asto any materid fact
and that decison on the pending mationsis gppropriate. We firg addresswhether dl of thedams
disputed in these mations are properly before this three-judge pand. We then address the anding of
plantiffsto pursue those daimsthat are properly beforeus Findly, we examine the merits of those

dams



[

The parties have not asked usto revigt the origind judge s determingtion thet this casefdls
within the confines of the threejudge court gatute, and we will not do so insofar asthe complaints
dlege thefailure to gpportion members of the House of Represantaivesto the Didrict. We have,
however, determined thet this court should rdinquish jurisdiction over the other daimsraised inthe
complants and pending mations. These indude both complaints demands for representaion in the
Senate, which, because they do not “chdlleng[€] the congtitutiondlity of the gpportionment of
congressond districts” plainly fall outsde the juristictional mandate of section 2284(a). They dso
indude the Adams plaintiffs chdlengesto Congress' continuing exerdse of exdusve authority over
meatters of loca concern, particularly their chdlenge to the existence of the Control Board. Although
these daimsinvolve someissues akin to those found in the representation daims, they do not directly
chdlenge congressiond gpportionment and therefore dso fdl outsde the language of section 2284(Q).
Cf. Public Serv. Comm’n v. Brashear Freight Lines, Inc., 312 U.S. 621, 625 (1941) (holding
thet three-judge court should not consder “questions not within the Satutory purpose for which the two
additiond judges hgve] been cdled”).

Noat only do the eforementioned daimsfal outside the scope of section 2284(a), but they are
a0 not the type of daims over which three-judge courts commonly assart supplementd jurisdiction.
See generally Allee v. Medrano, 416 U.S. 802, 812 (1974) (indicating that three-judge courts
may assart andllary jurigdiction over certain non-three-judge dams); Lake Carriers’ Ass'n v.
MacMullan, 406 U.S. 498, 504 n.5 (1972) (same). For example, it is not necessary to resolve the

Senate and Control Board daimsin order to provide a“find and authoritative decision of the
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controversy” among the partiesinvolved in the gpportionment daims. Public Serv. Comn' n, 312
U.S & 625n.5; see also Allee, 416 U.S. & 812 n8. Nor isthisacasein which resolution of the
nontthreasjudge daimswould dlow usto digpose of the daimsthet provide the besis for our
jurisdiction. See Allee, 416 U.S. a 812 n.8; United States v. Georgia Pub. Serv. Comn' n,
371 U.S. 285, 287-88 (1963) (* Once [athree-judge court has been] convened the case can be
disposed of bdow or here on any ground, whether or not it would have judiified the cdlling of a
three-judge court.”); see al so Rosado v. Wyman, 397 U.S. 397, 402 (1970) (dating thet three-
judge court mugt decide non-condiitutiond daims “in preference to deciding the origind congtitutiona
dam’ for which court convened).

Because the daimsthat do not directly chdlenge the goportionment of representatives do not
implicate the concarns that have traditiondly caused three-judge courts to exercise supplementd
jurisdiction, it may be improper for usto exercise such juridiction over them. Cf. Perez v. Ledesma,
401 U.S. 82, 86-87 (1971) (halding thet three-judge court convened to hear chalengesto certain Sate
laws did not have jurisdiction over rdated atack on smilar locd ordinance). Evenif our jurisdiction
over those dams were proper, however, we would retain the discretion not to exerdiseit. See
Turner Broad. Sys., Inc. v. FCC, 810 F. Supp. 1308, 1314 (D.D.C. 1992) (three-judge court).
Aswe noted & an earlier gage in these proceedings, the Supreme Court hasindicated thet “even when
[@ threejudge court has juridiction over [an] andllary dam, ‘the most gppropriste course may beto
remand it to [g Sngledidrict judge” Adams, 40 F. Supp.2d & 5 (quoting Hagans v. Lavine, 415
U.S. 528, 544 (1974)); see also Diven v. Amalgamated Transit Union Int’| & Local 689, 38

F.3d 598, 601 (D.C. Cir. 1994).



Remand of the non-gpportionment daimsiis the gppropriate course here. Thereisno doulbt
thet reolution of the Senate and Control Board daims would take usfar afield from the core of the
origind jurigdictiond grant, and & the same time deprive the Court of Appeds of the opportunity to
review our work. See 28 U.S.C. 8§ 1253 (providing that find judgment of three-judge didtrict court is
gopedadle directly to Supreme Court). To avoid reaching “ congtitutiond questions we need not reach,
assating authority we may not have” Adams, 40 F. Supp.2d a 5, we will address here only those
damstha chdlenge the condiitutiondity of an gpportionment of congressond digricts thet failsto
account for the Didtrict of Columbiaand itsresdents. The balance of the daims are remanded for
determination by the sngle digtrict judge before whom they were origindly filed.

[l

Before reaching the merits of the daimsfor representation in the House, we mugt determine two
further questions regarding our juridiction: whether plaintiffs chalenge represents anonjudiciable
palitical question, and whether plantiffs have the requisite ganding to bring it. See Steel Co. v.
Citizensfor a Better Env't, 118 S. Ct. 1003, 1012 (1998) (holding that Article 111 courts must
congder juridictiond questions before deciding merits of causes of action).

A

The defendant House officids contend that this case presents anonjudticiable politica question
because there is“ atextudly demongrable condtitutional commitment of the issue to a coordinate
politicd department.” Baker v. Carr, 369 U.S. 186, 217 (1962). Specificaly, they assart that
because Artide | of the Condtitution limits vating to resdents of the fifty sates, only congressond

legidation or conditutiond amendment can remedy plantiffs exduson from the franchise
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We do not agree that the palitical question doctrine bars our congderation of thiscase. The
Supreme Court has repestedly dedared that “[clondtitutiona chdlenges to gpportionment are
jusicdable” Franklin v. Massachusetts, 505 U.S. 788, 801 & n.2 (1992) (plurdity opinion of
O Connor, J) (ating Department of Commerce v. Montana, 503 U.S. 442 (1992)); accord
Wesberry v. Sanders, 376 U.S. 1, 6 (1964). Theresolution of thisdigpute is “textudly committed”
only if we assume before we begin that plaintiffs cannat prove whet they dlege that Didrict resdents
are among those qudified to vote for congressiond representatives under Artide . That purdly legd
issueis one the courts are perfectly cgpable of resolving, and is Smilar to thase the Supreme Court has
repestedly found gopropriate for judicid resolution. See, e.g., Montana, 503 U.S. at 458-59
(“[T]heinterpretation of the gpportionment provisons of the Conditution iswel within the competence
of the Judidary. The palitical question doctrine presents no bar to our reaching the merits of this
disoute. . . .") (atations omitted); Baker, 369 U.S. a 226.

B
Next, we condder plaintiffs standing to bring these consolidated actions. The Supreme Court
hes summarized the reguirements for ganding asfallows
[T]heirreducible conditutiondl minimum of sanding containsthree dements
Fr4, the plaintiff must have suffered an “injury infadt” - aninvason of alegdly
protected interest which is (a) concrete and particularized, and (b) actud or
imminent, not conjecturd or hypatheticd. Second, there must be acausd
connection between the injury and the conduct complained of . . .. Third, it
must be likely, as opposad to merdy speculdive, that the injury will be
redressed by afavorable decison.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (footnote, citations, and internd
guotations omitted). For the purposes of ganding andyss, we “assume the vdidity of aplantiff's
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subgantivedam.” Catholic Soc. Serv. v. Shalala, 12 F.3d 1123, 1126 (D.C. Cir. 1994);
accord Warth v. Seldin, 422 U.S. 490, 500 (1975) (“[Standing in no way depends on the merits of
the plaintiff’s contention thet particular conduct isillegd . . . .”); Claybrook v. Sater, 111 F.3d 904,
907 (D.C. Cir. 1997); United States House of Representatives v. United States Dep’t of
Commerce, 11 F. Supp.2d 76, 83 (D.D.C. 1998) (three-judge court), appeal dismissed, 119 S.
Ct. 765 (1999).

Defendants do not serioudy dispute that plaintiffs lack of representation in the House satisfies
the“inury infadt” requirement. See Tr. of Mot. Hr'g a 70. “No right ismore preciousin afree
country then thet of having avaice in the dection of thase who migke the laws under which, as good
dtizens wemudt live” Wesberry, 376 U.S. a 17 (invaidating magpportioned congressond
digricts). Hence, if the resdents of the Didtrict are entitled to such avoice -- which we mugt presume
for purposes of danding andyss-- itsdenid planly conditutesan “injury infact.” See Department
of Commerce v. United States House of Representatives, 119 S. Ct. 765, 774 (1999) (holding
thet resdent’ s “ expected loss of a Representative to the United States Congress’ through
regpportionment “undoubtedly satidfies the injury-infact requirement of Artide 11 ganding”); Michel
v. Anderson, 14 F.3d 623, 626 (D.C. Cir. 1994) (noting thet “[i]t is obvious that Georgia voters
would have suffered an injury” if “the House were to prevent dl congressmen from the State of Georgia
from vating in the House").

Defendants focus ingtead on the second and third prerequisites of ganding: the requirements of
caustion and redressability. That andlyssin turn, focuses on the satutory process for gpportionment
of congressond didricts The Secretary of Commerceis required, within nine months of completing
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the decennia census, to report to the President the totd population of each Sate for purposes of
congressond gpportionment. See 13 U.S.C. § 141(b).2 Upon recaving the report, the President
mugt tranamit to Congress “a gatement showing the whole number of personsin each Sae. . . and the
number of Representatives to which each State would be entitled under an gpportionment of the then
exiding number of Representatives” 2 U.SC. § 2a(8). “Each State shdl be entitled . . . to the number
of Representatives shown” in the Presdent’ s satement, and within fifteen days of recaiving thet
datement, the Clerk of the House mugt “ send to the executive of each State a certificate of the number
of Representativesto which such Sateisertitled . .. ." 1d. § 2a(b); see Franklin, 505 U.S. a 792.
The Secretary concedes that he has not induded, and does not plan to indude, a separate entry for the
Didrict of Columbiain hisreport to the Presdent. Nor has he induded, nor does he plan to indude,
the Didrict’ s population within thet of any date

With respect to causation, the Secretary of Commerce and the Clerk of the House contend thet
they bear no individud respongility for the exdusion of the Digrict from the gpportionment process
because they are merdly carrying out the condtitutiond requirement (repeated in haec verba inthe
Statute) that representatives be gpportioned “among the severd States,”® and because the Didtrict of

Coumbiaisnot agate Thisargument once again assumes that plaintiffswill not preval on the merits

2 The gtatute provides.

The tabulation of total population by States.. . . as required for the gpportionment of
Representatives in Congress among the several States shdl be . . . reported by the
[Commerce] Secretary to the President of the United States.

13 U.S.C. § 141(b).

3 U.S.ConsT.art. 1,82, cl. 3; 13U.S.C. § 141(b); see supra note 2.

10



We, however, must assume here that plaintiffswill prevail, and hencethat the Didrict is a“ gae’ for
gpportionment purposes and that the Condtitution is not the cause of their dectord disahility.

Themore difficult ganding question isthat of redressability. Secretary Ddey contends thet
even if we may order him to indude the Didtrict’ s dtizens within his report,* the Presdent is not bound
to accept that report. He further argues that we are without power to enjoin the President if he refuses
to adhereto adedaration in plaintiffs favor. Making an andogous argument, the Clerk of the House
contends thet the Speech or Debate Clause® likewise prevents us from enjoining her should she decide
not to comply with our dedaration of thelaw. Defendants argue that, because the chain of causation
may be broken in these two places, plaintiffs cannot satisfy the requirement of redressahility.®

We are guided in our resolution of thisissue by the Supreme Court’ s resolution of asmilar
disoutein Franklin v. Massachusetts, which arase out of athree-judge court proceeding pursuant
to the samejuridictiond datute a issue here. See 505 U.S. & 788. In that case, Massachusatts and
two of its resdents chdlenged the method used by the then-Secretary of Commerce for dlocating

oversess military personnd among the dates for gpportionment purposes -- a method that resulted in

4 See Franklin, 505 U.S. at 802 (plurdlity opinion of O’ Connor, J)) (noting that “injunctive
relief againg executive officids like the Secretary of Commerce is within the courts power”).

> U.S.CoNsT. at. |, §6, cl. 1 (“[F]or any Speech or Debate in either House, [ Senators and
Representatives] shdl not be questioned in any other Place.”).

¢ Defendants do not shrink from the implications of their position. Asnoted a ord argument,
their contention would apply with equal force to a Presdent’ s decison to deny representation to a state
that voted againgt him in the last election (at least if that decision were supported by a mgority in
Congress). See Tr. of Mot. Hr'g a 54. Indeed, the Executive Branch defendants concede that, on
their theory, no one would have standing to challenge a presdential decison to grant the Didrict the
vote amply by gpportioning it representativesin histransmisson to the Clerk. Seeid. at 54-55.
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Massachusditslosing aseet inthe House: Seeid. a 790. The plantiffs sued the President, the
Secrdary of Commerce, the Clerk of the House, and Census Bureau officids for violating the
Adminigrative Procedure Act (APA) and the Condtitution. Asin this case, the defendants contended
thet the court could nat grant injunctive rdief againg the President, and thet dosent such rdief, a
judgment againg the remaining defendants would fall to redressthe plaintiffs injury. Seeid. a 802-
03.
Although divisons among the Jugtices mke the Court’ s opinion difficult to parse, it nonethdess
gopearsthat eght Judtices rgjected the contention that the Franklin plaintiffslacked ganding. Four
Judtices agread with the defendants thet, a a minimum, the progpect of an injunction againg the
President was “ extraordinary, and should have raised judicid eyebrows” 1d. a 802 (plurdity opinion
of O’ Connor, J). Those four conduded, however, thet they could avoid deciding the propriety of
granting relief againgt the President (or the House offidids) because the plaintiffs injury waslikely to be
redressed by dedaratory rdief agang the Secretary of Commercedone. Seeid. a 803. A judgment
agang the Secretary would be enough to cause her to send the correct numbers, the four Justices
thought, and it was fair to assume that the President and the congressiond officids would then follow
thelaw asthe Court articulated it:
[A]sthe Sdlicitor Generd has nat contended to the contrary, we may assumeit is
subdantidly likdy thet the Presdent and other executive and congressond offidds
would abide by an authoritative interpretation of the census Satute and condtitutional
provison by the Didrict Court, even though they would not be directly bound by such a
determination.

Id. Acoordingly, the four went on to condder the merits of plaintiffs conditutiond argument, ultimatdy

holding againg them. Seeid. at 806.
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Four more Judtices concurred in the judgment againgt plaintiffs without addressng sanding.
They did, however, condude that the Presdent’ s role in the gpportionment process was drictly
minigerid, and thusthat the Secretary’ s report could be chalenged as “find agency action” under the
APA. Seeid. a 807, 808-17 (Stevens, J,, concurring in part). “[T]he datute” these four said, “does
not contemplate the Presdent’ s changing the Secretary’ sreport.” 1d. a 814. Because these four
Jugtices went on to condder (and deny) the merits of the plaintiffs daims, the sole Judtice dissenting on
the issue of ganding conduded that they hed necessaxily found it to exist. Seeid. a 823-24 & n.1
(Scdia, J,, concurring in part). Even if that was not necessarily so,” the view of these four regarding the
Presdent’slack of discretion supports plaintiffs dam of redressghility. Since, in the view of these four
Judtices, the President iswithout discretion to modify the Commerce Secretary’ s report,2 the ablity of
the court to enjoin the Secretary establishes the necessary redressability.

Deriving agoverning principle from the apinions of afragmented Court is dways problematic®

" Franklin preceded Steel Co., in which the Court expresdy held that Article I11 courts must
consder jurisdictiona questions before deciding whether a plaintiff has stated a cause of action. See
Steel Co., 118 U.S. at 1012.

8 See Franklin, 505 U.S. at 813 (Stevens, J., concurring in part) (“[T]he President has
consgtently and faithfully performed the ministerid duty [of relaying the Secretary’ s figures to the Clerk
without modification]. The Court’s suggestion today that the statute gives him discretion to do
otherwiseis plainly incorrect.”).

° Inthis case, for example, dthough the four Justices just cited found the President to have
nothing more than a ministerid respongbility with respect to the Secretary’ s report, amgority of the
Court (including the four Justices who found standing) held that the Secretary’ s decision did not
condtitute final agency action under the APA becauise “[the President] is not expresdy required to
adhere to the policy decisonsreflected in the Secretary’ sreport. . . . [I]t isthe President’ s persona
transmittd of the report to Congress that settles the gpportionment . . .. Franklin, 505 U.S. at 799.
The same mgority noted that Congress had intended to make the regpportionment process “virtualy
self-executing, so that the number of Representatives per State would be determined by the Secretary
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Nonethdess, we are bound to try to discern such aprinciple. Cf. Marks v. United States, 430 U.S.
188, 193 (1977) (“When afragmented Court decides a case and no sngle raionde explaining the
result enjoys the assant of five Judtices, the halding of the Court may be viewed asthat pogition taken
by those Members who concurred in the judgments on the narrowest grounds. . . ") (internd quotation
omitted). In Franklin, eght Justices reached one common condusion: that ajudgment directing the
Secretary of Commerce to report the population of the satesin agpecified way would directly affect
the gpportionment of the House, either becauise the President would voluntarily abide by it or because
the President had no choice but to abide by it.

Although Franklin isnot identicd to the case before us it is sufficiently andogous to govern
our determingtion of plantiffs ganding. This case involves the same gpportionment Satute asthet a
issuein Franklin. The Secretary of Commerce plays the same role here asthe Secretary did there,
and isequaly amendbleto suit. Here, asin Franklin, neither the Presdent nor the House officids
have suggested that they would refuse to follow adecison of this court (assuming, of course, thet it
were upheld on gpped) regarding the gpportionment of congressond didtricts® Hence, we can
condude that plaintiffs iy the redressability prong of the ganding inquiry and, asin Franklin, can

do so without deciding whether the Presdent or the Clerk is subject to suit.™

of Commerce and the President without any action by Congress.” 1d. at 792.

10 See House Opp'nto Pls” Mot. for Summ. J. a 5-6 (“Were Didtrict residents determined to
have the right to elect congressional representatives, there is no doubt that the Digtrict would be
included in the gpportionment process.” ).

1 An dternative ground for finding redressability, again without resolving the question of the
Presdent’ s amenability to suit, is contained in the D.C. Circuit’sopinion in Swan v. Clinton, 100
F.3d 973 (D.C. Cir. 1996). There, the court held that even if “the Presdent has the power, if he so
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The diginction the Executive Branch defendants draw between the two casesis not Sgnificant.
They contend thet unlike Franklin, which involved the Secretary’ s palicy decison regarding how the
cenaus should count millitary personnd living doroad, here the Secretary is merdly carrying out what he
perceives the Condiitution to require. As defendants point out, the plurdity opinionin Franklin
observed that “[tlhe Secretary cartainly has an interest in defending her policy determinaions
concerning the census’ and therefore “has an interegt in litigating” the accuracy of regpportionment.
Franklin, 505 U.S. a 803 (plurdity opinion of O’ Connor, J). Becausein this case Secretary Ddey
isnot defending one of his own palicy decisons, defendants contend thet we cannat find he has
auffident gakein the outcome of these suits

Defendants argument amountsto adam thet the parties lack the * concrete adverseness’
necessaty to assure that thereis an actud “casg’ or “ controversy” within the meaning of Artidellll of
the Congtitution. See Gollust v. Mendell, 501 U.S. 115, 125-26 (1991) (quoting Baker, 369 U.S.
a 204); Diamond v. Charles, 476 U.S. 54, 61-62 (1986). That damisnat persuesve. Nathing in
Franklin suggested thet its Sanding andlysis turned on the fact thet the Secretary’ s decison was
based on her view of palicy rather thanlaw. Although Secretary Ddey’ s decison to exdude Didrict

resdentsis basad on hisinterpretation of what the Conditution (and the detute thet follows it verbatim)

chose, to undercut . . . relief” in the form of an injunction againgt a subordinate officid, the “ partia relief
[plaintiff] can obtain againg subordinate executive officiadsis sufficient for redressability.” 1d. at 980-
81. This, the court said, “smply recogniz[eg] that such partia relief is sufficient for standing purposes
when determining whether we can order more complete relief would require us to delve into
complicated and exceptiondly difficult questions regarding the congtitutiond relationship between the
judiciary and the executive branch.” 1d. at 981.

15



requires, hisinterest in and respongibility for defending thet interpretation is a leest as Subdtantid as his
interest in defending his policy judgments: See U.S. CONST. art. VI, d. 3 (“[A]ll executive and judicid
Officers, both of the United States and the severd States, shdl be bound by Oath or Affirmation, to
support this Condtitution . . . ."). And aswe have dready conduded thet plaintiffs have suffered
conditutiond “injury infact” from the denid of ther right to vote, the fact thet the injury arises out of a
dispute of law rether than policy does not deprive them of sanding to sue

Before conduding our sanding andyss, we mus aso congder the fact thet the Adams
plantiffs unlikethar Alexander counterparts, did not name the Secretary of Commerce asa
defendant. We do not regard thisasfatd to gpplying Franklin to the Adams complant. In Swan v.
Clinton, this Circuit held that, when necessary to satisfy the redressability component of ganding, a
court may condructively amend acomplaint to indude prayersfor rdief againg unnamed defendantsin
ther offidd capadities who might otherwise bein a postion to frudrate the implementation of a court
order. See 100 F.3d 973, 979-80 & n.3 (D.C. Cir. 1996) (citing, inter alia, United Statesv.
New York Tel. Co., 434 U.S. 159, 174 (1977)). Hereit isnot even necessary to condructively
amend the complaint to bring the additiond defendant before the court, because the Alexander
plantiffs did sue the Secretary, and we have consolidated the two cases. The Secrdtary istherefore
dready before us and his counsd has dready raised dl of the gopropriate arguments on his behdf.

Fndly, we must address the quedtion of whether the fallure of both complantsto indude
Maryland dection officds as defendants poses an insuperable obstad e to redressahility, given that one
proposed remedy isto permit plantiffsto vote for representatives asiif they were ditizens of Maryland.

Although there is no guarantee that Maryland officds would permit Didtrict resdents to vote there even
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if we directed the Secretary to count them as Maryland citizens for purposes of gpportionment, the fact
that officidswho are not parties to these cases are in a position to thwart one of many potentia
remedies does not defeat our juridiction. Seeid. a 980-81. Moreover, plaintiffs point out thet if we
wereto find them to be Maryland ditizens for purposes of congressond vating, aremedy could be
crefted that would not necessaxily rly on Maryland' sdectord mechinery. See Alexander PIs’
Consolideted Mem. in Opp'nto Defs’” Mats to Dismissa 35 n.18 [hereinafter Alexander PIs’
Opp'n] (suggesting that votes of Didtrict resdents be counted separatdy and added to Maryland
totals); Tr. of Mot. Hr'g a 114-15.

In sum, we condude that the plaintiffs in these consolidated cases have ganding to rase daims
chdllenging the condtitutiondlity of the exdusion of the Didtrict of Columbiafrom the gpportionment of
congressond didricts®

v

We now turn to the merits of plaintiffs daims. Inthis Part, we condder the Alexander
plaintiffs contention thet their right to vote in congressiond dectionsis guaranteed by Artide | of the
Condtitution, aswell as defendants opposing argument thet the same Artidle predludes such aright. In

Pat V, we congder additiona arguments, raised by both groups of plaintiffs, premised on other

12 Because theindividud plaintiffsin Alexander and Adams, dl adult residents of voting age,
have standing to sue, we need not consder whether plaintiff Digtrict of Columbia has anding as well.
See United States House of Representatives, 119 S. Ct. at 773; Animal Legal Defense
Fund, Inc. v. Glickman, 154 F.3d 426, 429 (D.C. Cir. 1998) (en banc) (citing Mountain States
Legal Found. v. Glickman, 92 F.3d 1228, 1232 (D.C. Cir. 1996) (“For each claim, if congtitutional
and prudentid standing can be shown for a least one plantiff, we need not consider the sanding of the
other plaintiffsto raise that cdlam.”)).
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provisons of the Conditution.
Artidel, section 2, dause 1 of the Condtitution provides:
The House of Represantatives shdl be composed of Members chosen every second
Y ear by the People of the several States, and the Electorsin each State gl
have the Qudifications requiste for Electors of the most numerous Branch of the State
Legidaure
U.S. ConstT. at. 1,82, d. 1 (emphassadded). Although sanding aone the phrase “people of the
sverd States’ could be read as meaning dl the people of the “ United States’ and not Smply those
who are dtizens of individud dates, the Artide s subssquent and repeated referencesto “Sate]q]” --
beginning with the baance of the same dause quoted above -- make dear that the former was nat
intended. See, e.g., id. (dectors“in each Sae’ Sdl have qudifications of dectors of mogt numerous
branch “of the State Legidature’); id. art. I, 8 2, d. 2 (each representative shdl “be an Inhabitant of
thet State’ in which he or sheischosen); id. art. 1, 8 2, d. 3 (representatives shall be “gpportioned
among the severd States which may be induded within thisUnion™); id. (“each Siate shdl have a
Leest one Representative’); id. art. |, § 2, d. 4 (the Executive Authority of the State” shdl fill
vacandes); id. at. |, 84, d. 1 (thelegidaure of “each State’ dhdl prescribe times, places, and manner
of holding dections for representatives). Indeed, for this reason -- and asthe Alexander plantiffs

concede -- resdents of United Siates territories are not entitled to vote in federd dections,

notwithstanding thet they are United Sates ditizens™®

13 See lgartua de la Rosa v. United States, 32 F.3d 8 (1t Cir. 1994) (holding that
United States citizensin Puerto Rico are not entitled to vote in presidentid dections); Attorney Gen.
of Guamv. United States, 738 F.2d 1017 (9th Cir. 1984) (holding that United States citizensin
Guam are not entitled to vote in presidential and vice-presidentia eections); Jon M. Van Dyke, The
Evolving Legal Relationships Between the United States and Its U.S.-Flag Islands, U.
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Faintiffs accordingly do not dispute that to succeed they must be able to characterize
themsdves asdtizensof a“dae” See Alexander s’ Opp'n a 15; accord Adams Pls’ Opp'nto
the Federd Defs’ Mats. to Dismissa 51 [herenafter Adams Fs” Opp'n]. Ingtead, they contend thet
Didrict resdents can fairly be characterized as dtizens of a“dae” asthe teem wasintended in Artide
|, under ether of two theories. Fird, they argue that the Didrict of Columbiaitsdf may betrested asa
date through which its dtizens may vote. Second, they contend that Didrict citizensmay votein
congressond eections through the State of Maryland, based on their “resdud” dtizenship in thet Sate
-- the gate from whose territory the current Didtrict was origindly carved. In the following sectionswe
congder the vdlidity of each theory.

A

The Alexander plantiffs firg theory isthat “the Didrict itsdf may be trested asthe * date
through which its dtizens may voté’ under Artidel. Mem. in Supp. of Mat. of Als Alexander et d. for
Summ. J. & 48 [herandfter Alexander Ps” Summ. J. Mem.]. Asplaintiffs correctly note, the
Supreme Court has on occason interpreted the condtitutiond term “date’ to indudethe Didtrict. See
Loughran v. Loughran, 292 U.S. 216, 228 (1934) (holding that Full Faith and Credit dause binds
“courts of the Didrrict . . . equaly with courts of the Sates’); cf. Callan v. Wilson, 127 U.S. 540,

550 (1888) (halding thet right to trid by jury extendsto residents of Digrict).** Asthey concede,

HAW. L. Rev. 445, 512 (1992); Alexander Pls’ Opp'n at 5-6.

14 Plaintiffs aso note that Congress has passed numerous statutes that trezt the Didtrict as
though it were a Sate for various purposes. See Alexander PIs” Summ. J. Mem. at 48 n.47 (citing,
inter alia, 18 U.S.C. § 1961 (RICO Act); 50 U.S.C. § 466 (Military Selective Service Act)). But
these expressions of congressiona intent, most of which were passed more than a century after the
ratification of the Condtitution, provide little ingght into the intent of the Framers.
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however, the Court aso hasinterpreted the term “ Sate” to exdudethe Didrict. See, e.g., Hepburn
& Dundasv. Ellzey, 6 U.S. (2 Cranch) 445, 452 (1805) (holding that diversity jurisdiction provison
of Artide 11, section 2 does not cover casesin which one party isresdent of Didrict, because “the
members of the American confederacy only are the states contemplated in the condtitution”).

The measure of “[w]hether the Didrict of Columbia condtitutes a* State or Territory’ withinthe
meaning of any particular . . . conditutiond provision depends upon the character and am of the
soedific provison involved.”® District of Columbiav. Carter, 409 U.S. 418, 420 (1973).1° The
cases plantiffs dte do not involve Artide |, nor do they involve condiitutiond rights thet textudly gppear
to require ditizenship (or residence) inagate!” Defendants argue that, by contragt, when dictating the
composition of Congress, the Condtitution leaves no doulbt thet only the resdents of actud daesare

entitled to represantation. An examination of the Condiitution’slanguage and higtory, and of the

15 We therefore reject the dissent’ s suggestion that if the Digtrict were not considered a state
for purposes of Article |, Digtrict residents would aso be deprived of the right to travel under Article
V.

16 In Carter, the Court held that the Didtrict of Columbiais not a“State or Territory” within
the meaning of 42 U.S.C. § 1983, but rather “istruly sui generis in our governmenta dructure.”
Carter, 409 U.S. at 432; accord Palmore v. United States, 411 U.S. 389, 395 (1973) (“The
Didrict of Columbiais condtitutiondly digtinct fromthe Sates.. . . .”) (citing Hepburn & Dundas, 6
U.S. (2 Cranch) at 445).

17 See, e.g., Callan, 127 U.S. a 550 (relying on language of Article Il providing that jury
trid, for “crimes. . . not committed within any State, . . . shal be at such place or places asthe
legidature may direct”; and noting that Article 111 was specifically amended ““to provide for trid by jury
of offenses committed out of any state’”) (quoting James Madison) (emphasis added). Although in
Loughran Justice Brandeis found the Full Faith and Credit Clause, U.S. CONSsT. art. IV, 8 2, to bind
“courts of the Digtrict . . . equally with courts of the States” 292 U.S. a 228 (emphasis added), in
Heald v. District of Columbia, he made clear that “[r]esidents of the Digtrict lack the suffrage
and have palitically no voice,” 259 U.S. 114, 124 (1922) (emphasis added).
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rlevant judicid precedents, persuades us that defendants are correct and that the Didtrict-as-date
theory is untenable,

1. We begin with the language of Artide |, which makes dear just how degply
Congressond representation istied to the Structure of statehood. Indeed, as we explore eech rdevant
condtitutiond provision, it becomes goparent how far aidd from the common undergtandings of the
rlevant teems we would haveto go to sudan plaintiffs theory.

As previoudy noted, besides gating that the House shdl be composed of members chosen by
the people of the severd dates, dause 1 of Article |, section 2 requiresthat voters (“Electors’) in
House dections “ have the Qudlifications reguigite for the Electors of the most numerous branch of the
State Legislature.” U.S. CONST. at. |, 82, d. 1 (emphasisadded).’® If the Didtrict were regarded
asadatefor purposes of this provison, what could the reference to “ State Legidaurel” mean? The
thirteen origind dates dl had such legidatures, as do each of the presant fifty. But for most of its
higtory, the Didrict of Columbia has hed nothing thet could even roughly be cheracterized asa

legidature for the entire Digtrict.”® Although plantiffs point to the existence of the current dected city

18 See also U.S. CoNnsT. at. |, §4, d. 1 (“The Times, Places and Manner of holding
Elections for Senators and Representatives shdl be prescribed in each State by the Legidature thereof .

.

1% For the first 70 years, there were separate local governmental structures for Washington,
Georgetown, and -- until the retrocession of the Virginia portion of the Didtrict in 1846 -- Alexandria.
See, e.g., An Act to Incorporate the Inhabitants of the City of Washington, in the Digtrict of Columbia,
2 Stat. 195, ch. 53, § 2 (1802). See generally WILLIAM TINDALL, ORIGIN AND GOVERNMENT OF
THE DISTRICT OF COLUMBIA 14-29 (1909). In 1871, Congress established aterritorial form of
government for the Didrict, see An Act To Provide a Government for the Didtrict of Columbia, 16
Stat. 419, ch. 62 (1871), which was replaced by a commission system in 1874, see An Act for the
Government of the Digtrict of Columbia, and for Other Purposes, 18 Stat. 116, ch. 337 (1874). As
modified in 1878, the Didrict’ s governing body was a three-person commission gppointed by the
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coundl, see Alexander PIs’ Opp'n a 24, Congress did not passthe “homerule’ datute creating thet
entity until 1973, and the Court of Appedlsfor this Circuit has indicated that such abody isnot
condtitutiondly required® A right to vote that depends upon the existence of such an occasiond
inditution can hardly have been what the Framers contemplated.

Moreover, and more importart, it is dear thet the ultimete legidature the Condlitution envisons
for the Didrict isnot acity coundil, but rather Congressitsdf. The Didrict Clause expresdly grants
Congress the power to “exerdise exdusive Legidation in dl Caseswhatsoever” over the didrict thet
would become the seet of government. U.S. CONST. at. |, 8 8, d. 17. Fantiffsthemsdves argue that
in the“absence’ of adty coundil, Congress should be congdered the Sate legidature for purposes of
Artidel. See Alexander PIs’ Opp'nat 24. But Congress cannot be characterized asa“ Sate
legidature” without doing violence to the meaning of thet term. Indeed, to characterize it as such would

turn the Qudifications Clause into acirde without beginning or end. Under section 2, dause 1, House

President. See id.; An Act Providing a Permanent Form of Government for the Didtrict of Columbia,
20 Stat. 102, ch. 180 (1878). The commission system was replaced in 1967 by a mayor-
commissioner and council form of government, the members of which were gppointed by the President.
See Reorganization Plan No. 3 of 1967, Pub. L. No. 90-623, 81 Stat. 948 (1967). It was not until
1973 that the present “home rule’ form of government was established, creating a mayor and council
elected by the citizens of the Didtrict and granting them certain executive and legidative authority; the
home rule statute reserved ultimate authority over Digtrict governance to Congress. See Didtrict of
Columbia Sdlf-Government and Governmenta Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774
(2973).

2 See Breakefield v. District of Columbia, 442 F.2d 1227, 1229 (D.C. Cir. 1970)
(noting that Circuit has rgjected “the clam that . . . the members of the [then non-eected] City Council
were illegaly gppointed ‘ because the citizens of the Didrict have not been given the opportunity by
popular vote to eect persons to the positions held by’ them™) (quoting Carliner v. Commissioner,
412 F.2d 1090, 1091 (D.C. Cir. 1969)); see also D.C. Fed'n v. Volpe, 434 F.2d 436, 443 n.28
(D.C. Cir. 1970); Hobson v. Tobriner, 255 F. Supp. 295 (D.D.C. 1966).
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voters mugt have the qudifications requisite for voters of the most numerous branch of the Sate
legidature. If that legidature were Congressitsdf, with the House as its mogt numerous branch, then
the dause would say no more then that voters for the House must have the qudlifications requisite for
votersfor the House -- atautology without congtitutional content.

Induding the Didrict within the definition of “date’ isdso incondsent with the provisons of
dause 3 of Artidel, section 2, the dause that directly addresses the issue of congressond
goportionment. That dause providesthat “ Representaives . . . shdl be gpportioned among the
several States which may be included within this Union, according to ther respective
numbers” U.S. CONST. at. |, § 2, d. 3 (emphasis added).*

That provison plainly contemplates true Sates and not the Didtrict, which neither was one of the origind
sates nor has been “ admitted by the Congressinto thisUnion.” 1d. art. IV, 8 3, d. 1. Indeed, the
“Seat of Government” contemplated by the Condtitution is subsequently described in Artide | asa
“Didrict,” in contradt to the “ particular States’ whose cessons of tarritory were expected to credte it
And, asif to remove any doubt, dause 3 goes on to identify spedificaly those thirteen entities it regards
astheimmediate pog-ratification Sates, and to assign each an initid gpportionment of representatives

until an “actud Enumeration” of “each Satd’9)” * respective Numbers’ can be accomplished. |d. art.

21 Section 2 of the Fourteenth Amendment modified this provision by establishing that
“Representatives shal be gpportioned among the severad States according to their respective numbers,
counting the whole number of personsin each State....” U.S. CoNsT. amend. X1V, § 2 (emphasis
added); see Montana, 503 U.S. at 445 n.1; see also Carter, 409 U.S. a 424 (“[T]he District of
Columbiaisnot a“State’ within the meaning of the Fourteenth Amendment . .. .").

22 See U.S. CoNsT. art. |, § 8, dl. 17 (granting Congress power to exercise exclusive
legidation in dl cases whatsoever “over such Didtrict . . . asmay, by Cession of particular States, and
the Acceptance of Congress, become the Seat of Government of the United States’).
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I, 82, d. 32 TheDigrict isnot induded within thet initid gpportionment.*

The effort to define the Didrrict as a date generates dill further incongruities with respect to the
next dause of Artidel, section 2. Clause 4 provides “When vacandes happen in the Representation
from any Sate, the Executive Authority thereof shall issue Writs of Election tofill such Vacandes”™ 1d.
at. 1,82 d. 4. Butwho or what is*“the Executive Authority” of the Digrict? Plantiffs offer the
current home-rule mayor asthet authority, see Alexander PIs’ Opp'n a 24, but we again are
confronted by the rlative recency of thet podtion. See supra note 19. And wedso agan havethe
problem thet it is Congress that is the ultimate executive authority for the Didrict. See Northern

Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 76 (1982) (“Congress power

2 The clausereads:

The Number of Representatives shal not exceed one for every thirty Thousand, but
each State shall have at Least one Representative; and until such enumeration shdl be
made, the State of New Hampshire shdl be entitled to chuse three, Massachusetts
eight, Rhode Idand and Providence Plantations one, Connecticut five, New York s,
New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginiaten, North
Cardlinafive, South Carolinafive, and Georgia three.

U.S.Const. art. |, 82, cl. 3.

24 Plaintiffs suggest that the District may not have been included because the site of the sest of
government had not yet been chosen when the Constitution was drafted, and because no one knew
what its population would be. While it istrue that the Didrict did not exigt at the time the Condtitution
was drafted, provison had been made for its creation, see U.S. CONsT. art. |, 8 8, cl. 17, and it was
possible that it would be established prior to the first enumeration (i.e., the first census). It isaso true
that the origina population of the Didtrict was smal. Compare TINDALL, supra note 19, at 15
(estimating 1800 population at 14,093), with 2 BUREAU OF THE CENSUS, U.S. DEP' T OF COMMERCE,
HISTORICAL STATISTICSOF THE UNITED STATES 26 (bicentennia ed. 1975) (listing 1800 census count
at 8,000). The Framers, however, assumed that the population would grow substantialy. L’ Enfant’s
origina plan provided for a city of 800,000, which at the time was the Sze of Paris. See Home Rule:
Hearings Before Subcomm. No. 6 of the Comm. on the District of Columbia, 88th Cong.
347 (1964) (statement of Robert F. Kennedy, Attorney General).
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over the Didrict of Columbiaencompasses the full authority of government, and thus, necessaily, the
Executive and Judicid powers aswell asthe Legidative”). The possihility thet the Framersintended
Congressto fill its own vacandes seams far too much of a dretch, even if the conditutiond fabric were
more flexible then it gppearsto be.

When we turn to the provisons of the Congtitution thet originaly governed vating for the
Senate, the complications of defining the Didrict as a Sate become even more gpparent. Although we
are remanding the merits of plantiffs damsfor Senate represantation to a snglesjudge court, the
relationship between the House and Senate provisons nonethdl ess requires us to examine the latter in
order to determine the Framers' intentions with respect to the House.

Asorigindly provided under Artide |, section 3, the Senate wias to be “ composad of two
Senators from each Sate” chosen nat “by the People of the severd Sates,” asin the case of the
House, but rether “by the Legislature thereof.” U.S. CONST. art. |, 8 3, d. 1 (emphass added).
Theimposshility of tregting Congress as the legidature under that dause is manifet, as doing so would
mean that Congresswould itsalf choosethe Didrict’ s senators. The scenario is further complicated by
the fact that dause 2 of the same section provides that Senate vacandes will befilled not just by the
date s Executive” aswith the House, but dso by the date€ s“Legidaure” when not inrecess. 1d. art.
[,83,d.2 Snce asnoted above, Congressis ultimatdy both the Legidature and Executive for the
Didrict, plaintiffs theory would mean that Congress would fill vacandesin the Didrict' s Senate seats -
except when Congressisin recess, in which event Congresswould dso fill the vecandes

Itis of course, not surprising to condude that the Framers did not contemplate dlocating two

senatorsto the Didrict of Columbia. The Senate was expresdy viewed as representing the detes

25



themsdves see THE FEDERALIST NOS. 10, 39, 58, 62 (James Madison) (Jacob E. Cooke ed.,
1961), and the guarantee of two senators for each was an important eement of the Great Compromise
between the smdler and larger Sates that ensured ratification of the Condtitution: the smdller Sates
were guaranteed equd representation notwithstanding their smdler populaions See Reynolds v.
Sms, 377 U.S. 533, 574 (1964); Wesberry, 376 U.S. a 12-13; see also INSv. Chadha, 462
U.S 919, 950 (1983). Buit reaching this condusion with respect to the Senate requires reeching a
amilar condusion with respect to the House. The House provisons, ter dl, were “the other Sde of
the compromisg’: to stidfy the larger Sates, the House was to be popularly dected, and “in dlocaing
Congressmen the number assgned to each State should be determined soldly by the number of the
Sae sinhabitants” Wesberry, 376 U.S. @ 13 (emphesis added). Treating the Senate and House
differently with respect to the District would unhitch half thet compromise from its historicd and
congtitutional moorings

In 1913, the Seventeenth Amendment granted the people of “each Sate” rather then their
legidatures, the right to choose senators. U.S. CONST. amend. XVII, d. 1. After that change, the
provisons concerning qudifications and vacandes for the Senate essantidly pardld thosefor the
House. Seeid. (providing that “dectars. . . shdl have the qudifications requiste for dectors of the
mogt numerous branch of the State legidatures’); id. d. 2 (“When vacandies hgpgpen inthe
representation of any Sate in the Senate, the executive authority of such State shdl issue writs of
dection to fill such vacandes Provided, That the legidature of any State may empower the executive
thereof to make temporary gopointments. . . .”). But seeid. d. 1 (providing thet senators shdll be

eected by people of “each Sate” rather than * of the severd dates’ asin provison for representatives
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inArtide|, section 2, dause 1). Accordingly, no separate discusson of those provisonsis necessary.

2. We condude from our andlysis of the text that the Congtitution does not
contemplate thet the Didrict may serve as a date for purposes of the gpportionment of congressond
representatives. That textud evidenceis supported by historica evidence concarning the generd
underganding a the time of the Didrict’s cregtion.

It istrue, as plantiffs note, thet the vating rights of Didrict residents recaived little express
atention & the time of the Condtitution’sdrafting. See generally Peter Raven-Hansen,
Congressional Representation for the District of Columbia: A Constitutional Analysis,
12 HARV. J. ON LEGIS. 167, 172 (1975). Asplantiffs sugges, thislack of atention may have been
dueto the fact that the Didtrict’s geographic location hed not yet been determined, and that even once
sdected, thetarritory hed rdatively few resdents. See supra note 24. But see id. (noting that
L’ Enfant anticipated dity of Washington growing to Size of 800,000). It isaso true, as our dissenting
colleague argues, that the higoricd rationde for the Didrict Clause -- ensuring that Congresswould not
have to depend upon ancther sovereign for its protection -- would not by itsalf require the exdusion of

Digtrict residents from the congressiond franchise®

% Thereis generd agreement that the District Clause was adopted in response to an incident in
Philadephiain 1783, in which acrowd of disbanded Revolutionary War soldiers, angry a not having
been paid, gathered to protest in front of the building in which the Continental Congress was meeting
under the Articles of Confederation. See, e.g., KENNETH R. BOWLING, THE CREATION OF
WASHINGTON, D.C. 30-34 (1991); THE FEDERALIST NO. 43, supra, at 289; JOSEPH STORY, 3
COMMENTARIESON THE CONSTITUTION 88 1213 (1833). Despite requests from the Congress, the
Pennsylvania state government declined to call out its militiato respond to the threat, and the Congress
had to adjourn abruptly to New Jersey. The episode, viewed as an affront to the weak national
government, led to the widespread belief that exclusive federd control over the nationd capita was
necessary. “Without it,” Madison wrote, “not only the public authority might be insulted and its
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Such evidence as does exigt, however, indicates a contemporary understanding that residents of
the Didtrict would nat have avate in the nationd Congress. At the New Y ork ratifying convention,
for example, Thomas Tredwd| argued thet “[t]he plan of thefederal city, S, departsfrom every
principle of freedom . . . subjecting the inhabitants of thet digtrict to the exdusive legidation of
Congress, in whose gppointment they have no share or vote” 2 THE DEBATESIN THE SEVERAL
STATE CONVENTIONSON THE ADOPTION OF THE FEDERAL CONSTITUTION AS RECOMMENDED BY
THE GENERAL CONVENTION AT PHILADELPHIA IN 1787, at 402 (Jonathan Elliot ed., 2d ed. 1888),

reprinted in 3 THE FOUNDERS' CONSTITUTION 225 (Philip B. Kurland & Raph Lerner eds,

proceedings be interrupted, with impunity; but a dependence of the members of the genera
Government, on the State comprehending the seet of the Government for protection in the exercise of
their duty, might bring on the nationa councils an imputation of awe or influence, equdly dishonorable
to the Government, and dissatisfactory to the other members of the confederacy.” THE FEDERALIST
NoO. 43, supra, at 289; see also 4 THE DEBATESIN THE SEVERAL STATE CONVENTIONS ON THE
ADOPTION OF THE FEDERAL CONSTITUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT
PHILADELPHIA IN 1787, at 220 (Jonathan Elliot ed., 2d ed. 1888), reprinted in 3 THE FOUNDERS
CONSTITUTION 225 (Philip B. Kurland & Ralph Lerner eds,, 1987) (“Do we not al remember thet, in
the year 1783, a band of soldiers went and insulted Congress? . . .. Itisto be hoped that such a
disgraceful scene will never happen again; but that, for the future, the nationa government will be able
to protect itsdf.”) (North Carolina ratifying convention, remarks of Mr. Ireddll).

Although this sdlf-protection rationae has little relevance for the question of congressiond
representation, other statements by Madison concerning the rationde for the Didrict Clause suggest he
did not view the Didtrict as the condtitutionad equivalent of adate. See, e.g., THE FEDERALIST NO. 43,
supra, a 289 (arguing that “the gradua accumulation of public improvements a the Sationary
residence of the Government, would be. . . too great a public pledge to be lft in the hands of asingle
State’); see also JAMES MADISON, THE DEBATESIN THE FEDERAL CONVENTION OF 1787, WHICH
FRAMED THE CONSTITUTION OF THE UNITED STATES OF AMERICA 332 (Gaillard Hunt & James
Brown Scott eds., 1970) (noting George Mason's objection that having national capital and a state
capitd at the same place would give “a provincid tincture to your nationa ddliberations”).

% Cf. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 791-92 (1995) (noting that
Court has used ratification debates to confirm Framers understanding of Articlel) (citing Powell v.
McCormack, 395 U.S. 486 (1969)).
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1987).2" Onthe sameday a that convention, Alexander Hamilton proposed thet the Condtitution be
amended to provide: “When the Number of Personsin the Didrict or Territory to belaid out for the
Set of the Government of the United States.. . . amountto  [an unspecified number] . . . Provison
shdl be made by Congress for having a Didrict representation in thet Body.” 5 THE PAPERS OF
ALEXANDER HAMILTON 189-90 (Harold C. Syrett & Jacob E. Cooke eds,, 1962). The proposed
amendment faled. Seeid.

Congderably more evidence of the contemporary understanding emerges from examingtion of
the period immediatdly surrounding Congress assumption of exdusive jurisdiction over the land ceded
for the Didrict by Maryland and Virginia® During thet period, some residents of the Didtrict sought to
dissuade Congress from passing the Organic Act of 1801, 2 Sat. 103 (1801), through which
jurigdiction wasto be assumed. They bdieved that, under the Condtitution, once Congress assumed
juridiction they would necessaxily lose their vate and be “ reduced to the mortifying Situetion, of being

subject to lavs made, or to be made, by we know not whom; by agents, not of our choice, inno

21 See al so BOWLING, supra note 25, a 82 (noting that opponents of Congtitution charged
that Didtrict residents “would be subject to a government with absolute authority over them but in which
they were unrepresented”).

In FEDERALIST NO. 43, Madison expressed the view that inhabitants of the Digtrict will have
acquiesced in cession, “asthey will have had their voice in the eection of the Government which isto
exercise authority over them. ...” THEFEDERALIST NO. 43, supra, a 289. As plantiffs concede,
thisis generdly understood as a reference to the fact that before cession the residents would * have had”
avoicein that decison, not a suggestion that they would have avoice in Congress theresfter. See
Mem. Amici Curiae for Professors James D.A. Boyle et d. a 21 n.13; Raven-Hansen, supra, at 172
n.24.

% Cf.U.S. TermLimits, Inc., 514 U.S. a 816 (examining 1807 congressiona debates as
“further evidence of the generd consensus’ regarding meaning of Article |, section 2, dause 2).
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degree responsbleto us” ENQUIRIES INTO THE NECESSITY OR EXPEDIENCY OF ASSUMING
EXCLUSIVE LEGISLATION OVER THE DISTRICT OF COLUMBIA 15 (1800) [hereinafter
ENQUIRIESINTO THE NECESSITY] (avaladein Rare Book/Specid Coallections Reading Room,
Library of Congress).?® Members of Congress opposad to the Organic Act made the same argumett.
See, e.g., 10 ANNALS OF CONG. 992 (1801) (remarks of Rep. Smilie) (arguing that upon assumption
of congressond jurisdiction, “the people of the Didrict would be reduced to the date of subjects and
deprived of their palitica rights’). Even those who supported the Act gppeared to agree thet, under the
Condgtitution, once Congress assumed jurisdiction the resdents would autometicaly lose tharr right to
vote. See, e.g., id. a 996 (remarks of Rep. Bird) (noting that athough “the people [of the Didtrict]
could not be represanted in the Generd Government,” the “blame’ wias nat “to the men who mede the

act of cesson; not to those who accepted it,” but “to the men who framed the Condtitutiond provision,

29 Padlding our analysis in the previous section, the author of this |etter to Congress wrote
that “we cannot hope to have our stuation andiorated” by the Congtitution for two reasons.
ENQUIRIESINTO THE NECESSITY, supra, at 16. First, he noted:

In the 2d Section of the 14t article, the rule of representation is settled. “The House of
Representatives shall be composed of members, chosen every second year, by the
people of the severd dates,” but if we cease to be of any State, we can derive no
benefit from that clause.

Id. Second, he noted that the same section aso * excludes us from the privilege of voting for members
of congress’ because

[T]he provison s, that *the eectors in each state shall have the qudification requisite for
electors of the most numerous branch of the dtate legidature,” and if we are not qudified
to vote for the Sate legidature, we are not qudified to vote for members of congress.

|d. at 18-19.
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who peculiarly set apart thisas a Ditrict under the nationd safeguard and Government”).*°

Others saw a condtitutionad amendment -- rather than blocking Congress' assumption of
juridiction -- asthe best way to preserve the franchise for the Didtrict’ sresdents. See, e.g., 10
ANNALS OF CONG. 998-99 (1801) (remarks of Rep. Dennis) (“[l]f it should be necessary, the
Condtitution might be so dtered asto give them a ddegate to the Generd Legidature, when their
numbers should become sufficient.”). In 1801, Augustus Woodward, a prominent lavyer who
practiced in the Didrict of Columbia, published apamphlet decrying the areal s lack of congressond
representation, caling it aviolaion of “an origind principle of republicaniam, to deny thet dl who are
governed by the laws ought to participete in the formation of them.” AUGUSTUS WOODWARD,
CONSIDERATIONS ON THE TERRITORY OF COLUMBIA 5-6 (1801) (avalable in Rare Book/Specid

Collections Reading Room, Library of Congress).! Woodward caled for representation of the Didtrict

30" Other debates concerning the District also reflected the understanding that District residents
would lack avotein the national Congress. See FEDERAL GAZETTE & BALTIMORE DAILY
ADVERTISER, Feb. 21, 1801, at 2 (remarks of Rep. Gdlatin) (“[ T]his was not the fault of the present
congress. if any fault, it laid with the [congtitutiona] convention, who expresdy provided that exclusve
jurisdiction should be assumed, and therefore the people [of the Didtrict] could not be represented in
the generd government.”); FEDERAL GAZETTE & BALTIMORE DAILY ADVERTISER, Feb. 26, 1801, at
2 (reporting that “Mr. Nicholson, as a representative of the sate of Maryland could not avoid
expressing his opinion, upon a subject so highly interesting to a part of the people of that Sate, who
were divested, by the assumption of jurisdiction, . . . of theright of voting for . . . the house of
representatives to the generd government. There ought to be, in his opinion, some weighty reasons
urged why they should not be possessed with other rights as grest, in the eection of their loca
legidature.”); WASHINGTON FEDERALIST, Mar. 3, 1801, at 2 (reporting same statement by Rep.
Nicholson) [al sources available in Newspaper and Current Periodical Reading Room, Library of
Congress).

31 Woodward was a friend and protege of Thomas Jefferson, who appointed him judge of the
Supreme Court of the Michigan Territory in 1805. See Richard P. Cole, Law and Community in
the New Nation: Three Visions for Michigan, 1788-1831, 4 S. CAL. INTERDISC. L.J. 161,
196-98 (1995).
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in the Senate and the House, but recognized thet “[i]t will require an amendment to the Conditution of
the United States” Id. a 6. Accordingly, he proposed one. Seeiid. at 15.%

Within afew years of the assumption of congressond jurisdiction, sill others saw refrocesson
of the Didrict to Maryland and Virginia as the only remedy for the “palitica davelry]” of
nonrepresentetion. 12 ANNALS OF CONG. 487 (1803) (remarks of Rep. Smilie); see id. (“Under our
exerdse of exdudve juridiction the ditizens here are deprived of dl paliticd rights, nor can we confer
them. . . . Why not then restore the people to their former condiition?”). In 1803, ahill caling for
retrocesson was introduced in Congress. See id. a 487-506. Although the bill was defegted, seeid.
a 506, the resdents of the former Virginiaterritory eventualy succesded in obtaining retrocesson in
1846, see An Act to Retrocede the County of Alexandria, in the Didtrict of Columbia, to the State of
Virginia, 9 Sa. 35 (1846).%

Although the foregoing represents positive evidence of a contemporary understanding thet
Didrict resdents would not (and did nat) have the right to vote in Congress, perhgps more important is

the abosence of evidence to the contrary. No palitica leaders, for example, assured the resdents thet

32" |n another pamphlet, written under the pseudonym Epaminondas, Woodward opposed the
suggestion that “it is better for Congress never to assumethe jurisdiction.” 5 EPAMINONDASON THE
GOVERNMENT OF THE TERRITORY OF COLUMBIA 9 (1801) (available in Rare Book/Specid Coallections
Reading Room, Library of Congress). Constitutional amendment wasto be preferred, he said, and was
“the exclusive and only remedy.” Id. (emphedsin origind).

3 |n 1818, President Monroe, who had been a delegate to the Virginia ratifying convention,
noted that the people of the Didtrict of Columbia*have no participation” in Congress exercise of
power over them, and asked Congressto consder “whether an arrangement better adapted to the
principles of our Government” might be possble. 33 ANNALSOF CONG. 18 (1818). No specific
arrangement was proposed. See generally 3 STORY, supra note 25, § 1218 (1833) (noting that
inhabitants of the Didrict “are not indeed citizens of any Sate, entitled to the privileges of such, but are
citizens of the United States’ and that “[t]hey have no immediate representativesin congress’).

32



they would have representation even without congtitutional amendment or defeet of the Organic Act.
Nor isthere any indication thet the resdents of the new Didtrict were surprised when they found
themsdlves without the vote after Congress assumed exdusve juridiction in 1801. Indeed, hed it been
undergtood that the former ditizens of Maryland and Virginia hed aright to continue vating for
Congress, one would have expected aflood of newspaper artides and lawvsuits decrying their unlawful
disenfranchisement. Such areection, however, isnot visble in the historica record3*

3. Findly, we note thet every ather court to have consdered the quedtion -- whether in
dictum or in holding -- has conduded thet residents of the Didrict do not have the right to vote for
members of Congress. The early Supreme Court decisons are particularly rdevant here, not only

because they are binding upon us, but because they reflect the historica understanding of Chief Judtice

3 See e.g., COLUMBIAN MIRROR & ALEXANDRIA GAZETTE (Alexandria, Va.), Apr. 13,
1799 through Dec. 6, 1800 (further dates unavailable); FEDERAL GAZETTE & BALTIMORE DAILY
ADVERTISER (Bdtimore, Md.), duly 1, 1800 through Dec. 31, 1801 (further dates unavailable);
WASHINGTON FEDERALIST (Georgetown, D.C.), Sept. 25, 1800 through Dec. 29, 1802 [all sources
available in Newspaper and Current Periodical Reading Room, Library of Congress]. To the contrary,
the newspapers extensvely reported the congressond debates on the Organic Act, which frequently
expressed the understanding that District residents would not have avote in Congress. See, e.g.,
FEDERAL GAZETTE, Feb. 19, 1801, at 2 (remarks of Rep. Smilie); WASHINGTON FEDERALIST, Feb.
24,1801, at 2 (same); see also FEDERAL GAZETTE, Feb. 19, 1801, at 2 (remarks of Rep. Dennis);
FEDERAL GAZETTE, Feb. 21, 1801, at 2 (remarks of Rep. Gallatin); FEDERAL GAZETTE, Feb. 26,
1801, at 2 (remarks of Rep. Nicholson).

A resident of the former Virginiaterritory did sue for the right to vote in Virginia Sate ections.
See Custisv. Lane, 17 Va (3 Munf.) 579 (1813). The Virginia Supreme Court, however, rg ected
the clam on the ground that plaintiff was no longer a citizen of that date. Reflecting the same
understanding as that in the congressiond debates, the court held: “That he is no longer within the
jurisdiction of the commonwedlth of Virginia, is manifest from this consideration, that congress are
vested, by the congtitution, with exclusve power of legidation over the territory in question...." 1d. at
591.
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Marshdl, who “wrote from dose persond knowledge of the Founders and the foundeation of our
conditutiond gructure” National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 587
(1949) [herenafter Tidewater] (plurdity opinion of Jackson, J).

In 1805, the Chief Jugtice conddered whether the Didrict of Caumbiawas a®dae’ within the
meaning of the Judiciary Act of 1789, which effectuated Artide 111’ sgrant of diversity jurisdiction by
giving drcuit courts authority over cases between adtizen of the gate in which the suit is brought, and
adtizen of another date” Hepburn & Dundas, 6 U.S. (2 Cranch) a 452 (aiting, without citation, 1
Sat. 73, 78 (1789)). Paintiffs contended there, asthey do here, that the word “Sate’ can mean more
then Imply one of the members of the union. Although Marshdll agread thet wastrue, in hisview “the
act of congress obvioudy usestheword ‘ga€e in reference to the term used in the condtitution.” 1d.
BExpresdy reying on his understanding of the meening of that term in the dauses thet prescribe the
compogition of the House and the Senate, Marshdll conduded thet “gate” could not encompeass the
Didrict for purposes of Artidelll. “Thesedauses” he sad, referring to the dauses of Artidel, “show
thet the word dateis used in the condtitution as desgneting amember of theunion.” 1d. at 452-53.
Because the word * has been used planly in thislimited sense in the artides respecting the legidative and
executive departments” he conduded, “it must be understood as retaining that] sense” inthe atide
concerning thejudidd branch. 1d. at 453.

Marshdl was not unaware of the unfairess his condusion would engender. He fdt condrained
to reach it, however, notwithstanding thet it was “ extraordinary thet the courts of the United States,
which are open to diens and to the dtizens of every gatein the union,” should be dosad to dtizens of

the United Stateswho resdein the Digrict. |d. a 453. Sixteen yearslater, Marshdl reeffirmed
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Hepburn & Dundas’'scondusonin Cor poration of New Orleansv. Winter, 14 U.S. (1
Whest.) 91 (1816).

The dissent contends that Chief Justice Marshdl’ s position has since been undermined by
Tidewater, in which the Supreme Court hdd it condtitutiond for Congressto open the federd courts
to an action by adtizen of the Didrict of Columbiaagaing adtizen of one of the dates Butin o
doing, aplurdity of the Court reconfirmed Marshdl’s condusion that the Didrict was not a gate within
the meaning of Artide l1I’sgrant of juridiction to the federd courts, halding ingteed thet Congress had
lanfully expanded federd jurisdiction beyond the bounds of Artide 11 by usng its Artide | power to
legidatefor the Didrict. See Tidewater, 337 U.S. a 600 (plurdity opinion of Jackson, J). Although
two other Justices opined that Marshdl’ sholding in Hepburn & Dundas should be reversed, even
they limited their disagreement to Artide 111’ s Diversty Clause, taking painsto diginguish between
conditutional dauses“dfecting avil rights of dtizens” such asthat dause, and “the purdy palitical
dauses” among which they counted “the requirements that members of the House of Representatives
be chosen by the people of the severd dates” |d. a 619-623 (Rutledge, J., concurring).

In 1820, Marshd| reviewed adam thet, because Didrict resdents were unrepresented in
Congress, the nationd legidature lacked the power to impose adirect tax upon the Didrict. See
Loughborough v. Blake, 18 U.S. (5 Whest.) 317 (1820). If there were a Jugtice who would have
been particularly sengtive to this reprise of the Revolutionary War bttle cry of “no taxation without
representation,” surdy it would have been Marshdl -- who served as a company commander a Valey
Forge. See JEAN EDWARD SMITH, JOHN MARSHALL: DEFINER OF A NATION 62-65 (1996).

Nonethd ess, gpesking for aunanimous Court, Marshdl held that Congress hed the power to tax
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resdents of the Didrict of Columbia despite their lack of representation. See Loughborough, 18
U.S (5Wheat) a 317. TheDidrict, he sad, “reinquished the right of representation, and has
adopted the whole body of Congressfor itslegitimate government.” 1d. a 324. “Although in theory it
might be more congenid to the spirit of our inditutions to admit arepresentative from the didrict,” he
dedared, “ certainly the Conditution does not condder their want of arepresentative in Congress as
exempting it from equd taxation.” 1d. at 324-25.

The opinions do not end with those of Chief Jusice Mardhd|. In Heald v. District of
Columbia, Jugtice Brandeis dso faced adam that a congressond tax on the Digtrict was
uncondtitutiond * because it subjects the resdents of the Didtrict to taxation without representation.”

259 U.S 114, 124 (1922). Like Marshdl, Brandeis recognized that “[r]esdents of the digtrict lack the
suffrage and have paliticdly no voice in the expenditure of the money raised by taxation.” 1d.
Nonethdess, he conduded thet “[t]hereis no conditutiond provison which so limitsthe power of
Congress that taxes can be impased only upon those who have paliticd representation.” 1d.; see also
Palmore v. United States, 411 U.S. 389, 395 (1973) (citing, with gpprovd, Hepburn &
Dundas, 6 U.S. (2 Cranch) a 445).

Theary of “no taxation without representation” has reeched the courts of thisdrcuit aswdl. In
Breakefield v. District of Columbia, the Court of Appeds conddered achdlenge to Congress
impasition of an income tax upon Didtrict residents “ notwithstanding thet they then had and now have
no elected representative in the Congress” 442 F.2d 1227, 1228 (D.C. Cir. 1970). Petitioner
acknowledged the existence of contrary precedent, namdy the Supreme Court’ sdecisonsin
Loughborough and Heald, but “questioned] bath the origind soundness’ of those decisons“and
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thar continuing vitdity in thelight of later Supreme Court pronouncements” | d. a 1229. “[Petitioner]
presents those contentions in the wrong forum,” the court said. “[1]t is for the Supreme Court, not us,
to prodam error inits pagt rulings, or their eroson by itsadjudicationssince” Id. a 1229-30. We are
of the same view.

4. Insum, we condude that condtitutiond text, history, and judicia precedent bar us
from acogpting plaintiffs contention that the Didtrict of Columbiamay be congdered adate for
purposes of congressond representation under Artidel.

Before proceeding to plaintiffs  dternative argument, we pause over another advanced by the
dissent. Asnoted a the outset of this Part, plaintiffs do not dispute that to succeed under Article | they
mug be able to charactterize themsdves as ditizens of agae. Our dissenting colleague, however, does
digpute that assumption, contending thet the Artid€ s repeated use of the word “gate’ does not
necessarily mean the Framers intended to gpportion representatives only among dates. Asthe dissant
correctly pointsout, “thelegd maxim expressio unius est exclusio alterius (‘the mention of one
thing implies the exdusion of anather’) isnot dwayscorrect.” Inre Sealed Case, 181 F.3d 128,
132 (D.C. Cir. 1999) (en banc). And we cartainly should not resolve asimportant aquestion asthet
now before us by rote gpplication of such acanon of congruction.

This however, isnot acase where“[tlhe ‘exdudo’ is. . . thereault of inadvertence or
accident.” Ford v. United States, 273 U.S. 593, 612 (1927) (internd quotation omitted). Aswe
have discussed above, the overlgoping and interconnected use of theterm “date’ in the rdevant
provisonsof Artidel, the historica evidence of contemporary understandings, and the opinions of our

judicid forebearsdl reinforce how degply Congressiond representation istied to the structure of
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statehood.®*®* The Condtitution’s repeated references to states cannot be understood, as the dissent
urges, as merdy the mogt practica method then available for holding dections. Rather, they are
reflections of the Great Compromise forged to ensure the Condtitution' sratification. ThereisSmply no
evidence that the Framersintended that not only ditizens of dates, but unspecified others aswdl, would
sharein the congressond franchise

B

As an dternative to the argument that the Didrict may be conddered agate under Artide |, the
Alexander plantiffs contend that resdents of the Digtrict should be permitted to vote in congressond
dections through Maryland, based on atheory of “resdud” dtizenship inthet date. Thistheory
depends heavily on the fact that residents of the land ceded by Maryland apparently continued to vote
in Maryland dections during the period between the Act of 1790, by which Congress accepted the
cession, and the Organic Act of 1801, by which Congress assumed jurisdiction and provided for the
government of the Digrict. We discussthat higtory and itsimplications below.

Although in the end we find that we cannot draw the same condusion plantiffs do from the
higtoricd record, we must begin by noting thet there is amuch greater obstade to plaintiffs successon
thistheory: it has dready been rgected in adecison binding upon thiscourt. In Albaugh v. Tawes,
athreejudge didtrict court consdered a it seeking a declaratory judgment “thet the Didrict of
Columbiaisapart of the State of Maryland for purposes of United States Senator dections” 233 F.

Supp. 576, 576 (D. Md. 1964). Faintiff’ s arguments were “based upon thefact thet . . . during the

35 Aswe discuss below, this conclusion is not inconsistent with the fact that the right to vote for
federd officersisaright of nationd citizenship. See infra Part V.B and note 69.
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period between 1790 and the * Organic Act of 1801," resdents of the territory ceded by the State of
Maryland may have been dlowed to vote asresdents’ of that date. |d. & 578. The court rgjected
plaintiffs daims, nating the Supreme Court’ sdecison in Reily v. Lamar that former resdents of
Maryland log ther Sate citizenship upon “the separation of the Didrict of Columbia from the State of
Maryland.” Id. (quoting Reily v. Lamar, 6 U.S. (2 Cranch) 344, 356-57 (1805)). Albaugh
conduded thet “resdents of the Didrict of Columbia have no right to votein Maryland dections
generdly, and spedificdly, in the sdection of United Stetes Senators” 1d. at 577.

The Supreme Court afirmed the decision of the three-judge court. See Albaugh v. Tawes,
379 U.S. 27 (1964) (per curiam). Although the Supreme Court’ s affirmance was summary, the Court
has reminded the lower courts thet we are bound by such affirmances “ until such time asthe Court
informs[ug thet [we] arenot.” Hicksv. Miranda, 422 U.S. 332, 344-45 (1975) (quoting Doe v.
Hodgson, 478 F.2d 537, 539 (2d Cir. 1973)). Thejurisdictiond statement submitted to the Supreme
Court in Albaugh raised the principd theories we congder in this Part, and dso raised the “privileges

or immunities’ daim congdaed in Pat V.36 Cf. ROBERT L. STERN ET AL ., SUPREME COURT

% Thejurisdictiona statement atacked the lower court opinion for failing to accept the
ggnificance of the fact that, through the effective date of the 1801 Organic Act, Maryland continued to
designate its Didrict lands as part of the sate' s federd congressiona didtricts. See Jurisdictiond
Statement at 4-5, Albaugh v. Tawes, 379 U.S. 27 (1964) (No. 481) [hereinafter Albaugh
Jurisdictiond Statement]; cf. infra Part IV.B.2. It further argued that since “[t]he Didtrict of Columbia
territory, like the rest of the State of Maryland, was a charter member of the United States,” its citizens
“have dways been citizens of the State of Maryland and under the perpetua protection of the. . .
‘equd privileges clause” Albaugh Jdurisdictiond Statement at 7 (citing U.S. CoNsT. art. 1V, 8 2, cl.
1). Thismeant, plaintiff said, thet the right of Didtrict citizens to vote could not conditutionaly be
denied. Seeid.; cf. infra Part IV.B.3; infra Part V.B. Thejurisdictiona statement also raised the
claim, made by amicus here, that the Organic Act was not intended to “reped (] the exising Maryland
Congressiond eection regulations which defined the Didtrict of Columbia as apart of the State of
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PRACTICE 219-20 (7th ed. 1993) (noting importance of evauating issues raised in gpped papers); see
also Illlinois Sate Bd. v. Socialist Workers Party, 440 U.S. 173, 182-83 (1979); Mandel v.
Bradley, 432 U.S. 173, 176 (1977). Accordingly, the decisonin Albaugh foredosesthe condusion
thet Didrict resdents may be dlowed to vote in congressiond dections through the State of Maryland.
The Fourth Circuit has recently reached the same determination, in acase rasing the same besic
dam?

Evenif Albaugh were not an impediment, however, we would il be unable to acoept the
“residud” citizenship theory advanced by plantiffs That theory fails because the Maryland ditizenship
of the Didrict’ sinhabitants was extinguished upon the completion of the trandfer of the seat of the
netional government to the territory of the Didrict. We sat forth our andysisin the fallowing
subsections,

1. TheDigrict Clause gave Congress the power to exerdise exdusive legidation “over
such Didrict (not exceeding ten Miles square) as may, by Cession of particular Sates, and the
Acceptance of Congress, become the Seat of Government of the United States” U.S. CONST. art. |,

88,d. 17. In1788, the Gengrd Assambly of Maryland hed authorized and required its

Maryland,” since it provided “that the laws of the State of Maryland, as they now exigt, shdl be and
continueinforce” Albaugh Jurisdictiona Statement at 6 (quoting 2 Stat. 103, 81); cf. infra note 46.

37 See Howard v. State Admin. Bd., 122 F.3d 1061 (4th Cir. 1997) (unpublished opinion),
aff’g 976 F. Supp. 350 (D. Md. 1996) (holding that plaintiff’s argument, that as“aresident of the
Didtrict of Columbia. . . he hasthe right to participate in congressond eectionsin the State of
Maryland,” is“foreclosed by” Albaugh). The Committee for the Capitd City, amicus curiae here,
wasaso amicusin Howard.
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representatives to cede any didrict in the state for the nationd capitd; Virginiadid the same® After
protracted debete over Stes offered by severd sates, Congress agreed upon atract dong the Potomec
River; Maryland agread to cede land dong the esstern bank while Virginiaagread to cede land dong
thewestern.® Congress acoepted the cessons by the Act of July 16, 1790, and established the first
Monday of December 1800 as the date for the remova of the government to the Didtrict. In 1791,
Maryland ratified the cession, sating thet “dl thet part of the said territory cdled Columbiawnhich lies
within the limits of this State shdll be. . . forever ceded and rdinquished to the Congressand

Government of the United States, and full and absolute right and exdusive juridiction, aswel of ol as

% See An Act to Cede to Congress a District of Ten Miles Square in This State for the Seat of
Government of the United States, 2 Kilty Laws of Md., ch. 46 (1788); see also An Act for the
Cesson of Ten Miles Square, or Any Lesser Quantity of Territory Within This State, to the United
States, in Congress Assembled, for the Permanent Seat of the Generd Government, 13 Va. Stat. at
Large, ch. 32, a 43 (Hening 1823) (enacted 1789).

% See generally BOWLING, supra note 25, at 127-207.

40 See An Act for Establishing the Temporary and Permanent Seet of the Government of the
United States, 1 Stat. 130 (1790). The Act stated:

SECTION 1. ... That adidrict of territory, not exceeding ten miles square, to be
located as hereafter directed on the river Potomac, a some place between the mouths
of the Eastern Branch and Connogochegue, be, and the same is hereby accepted for
the permanent seat of the government of the United States. Provided nevertheless,
That the operation of the laws of the state within such digtrict shdl not be affected by
this acceptance, until the time fixed for the remova of the government thereto, and until
Congress shdl otherwise by law provide.

SEC. 6. ... That on the said first Monday in December, in the year one thousand eight

hundred, the seet of the government of the United States shall, by virtue of this act, be
trandferred to the digtrict and place aforesaid.
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of parsonsresding or to reside thereon.”*

Congress acogptance of the cessions specified that the “ seet of the government of the United
Saes’ would “be trandferred to the didtrict” on the “first Monday in December” of 1800. 1 Stat. 130,
86. Until that time, Philadd phiawas to serve asthe seet of government. Seeid. 85. During that
interim, the acceptance Satute provided thet “the operation of the laws of the Sate [Maryland or
Virginia, respectively] within such didtrict shall not be affected by this acogptance, until the time fixed for
the removd of the government thereto, and until Congress shdl otherwise by law provide” 1d. 8 1.
Smilaly, in making their cessons, bath Maryland and Virginiastipulated thet their juridiction “ over the
persons and property of individuds resding within the limits of the cesson” would * not ceese until”
Congressdid “by law provide for the government thereof, under ther juridiction, in the manner
provided by the [Disgtrict Clausg] of the Condtitution.” 1791 Md. Actsch. 45, §2; 13Va Sa. &
Large, ch. 32, a 43. On February 27, 1801, Congress passed the so-cdled “Organic Act,” providing
for the government and the adminidration of judicein the Didrict of Columbia. See 2 Stat. 103.

Thereisevidence that during the period prior to the transfer of the seet of government to the
Didrict, the resdents of the area continued to vote for Congressin Maryland and Virginia See
WILLIAM TINDALL, ORIGIN AND GOVERNMENT OF THE DISTRICT OF COLUMBIA 17 (1909);
Raven-Hansen, supra, a 173-74. When the laws of those sates ceasad having force in the Didtrict,

however, the sates ceased treating Didrict ditizens as Sate dtizens digible to vote in ther dections --

4L An Act Concerning the Territory of Columbia and the City of Washington, 1791 Md. Acts
ch. 45, 8 2. Asnoted above, Congress retroceded the Virginia portion of the Digtrict in 1846.
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an event that occurred no later than February of 1801. See Alexander Am. Compl. 97; TINDALL,
supra, & 17, Raven-Hansen, supra, a 174. Sincetha date, Didrict resdents have been ungbleto
votein @ther Maryland or Virginia
2. The Alexander plantiffs and severd amic contend that the abbove-described

history, and particularly the fect that resdents of the area.continued to vote in congressond dections
into the year 1800, demondtrates thet the Framers did not intend the cession of the gates’ landsto
deprive thar resdents of theright to vote. As dtizens of Maryland and Virginia, plaintiffs argue, the
resdents of the Didrict were origindly part of the “ People of the severd States,” continued to vote
even dter the land was ceded to the nationd government, and hence “retain aresdud dtizenship inthe
dad g from which the Didrict was cregted.” Alexander PIs’ Opp'nat 16. This“hidoricd
experience” they contend, “ confirms that otherwise Satdess ditizens may retain prior Sate efiliation for
purposes of exerdsang their condtitutiond right tovote” Alexander PIs’ Summ. J. Mem. a 51-52.

We are unable to draw this condusion from the history recounted above. Contrary to plaintiffs
suggestion, the fact thet resdents of the Virginiaand Maryland lands voted in those gates into 1800 did
not reflect an understanding thet they would continue to do o after the Didtrict became the seat of
government. Rather, it reflected the fact thet during this period those lands were nat yet the seet of
government (Philadd phiawas), but ingeed remained part of the ceding dates Asthe Circuit Court for
the Didrict of Columbiahdd in 1801, “Virginiadid not part with her jurisdiction until congress could
exerdseit, which, by the [Ditrict Clause of the] congtitution, could nat be until the district became the

st of government.” United States v. Hammond, 26 F. Cas. 96, 96 (C.C.D.C. 1801). That, the
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court held, occurred on “the first Monday of December, 1800" by virtue of the Act of 1790. 1d.? In
Reily v. Lamar, Chief Jusice Marshdl reeched asmilar condusion with respect to Maryland,
dthough for the purposes of that case he found it “not materid to inquire, whether the inhabitants of the
city of Washington ceased to be ditizens of Maryland on the 27th day of February 1801,” when the
Organic Act took effect, “or on the firs Monday of December 1800.” 6 U.S. (2 Cranch) 344, 357
(1805); see also Young v. Bank of Alexandria, 8 U.S. (4 Cranch) 384, 396 (1808) (Marshdl,
C.J) (“[U]nder the terms of the cession and acceptance of the didrict, . . . the power of legidation
remained in Virginiauntil it was exerdsed by congress”). The precise dateis likewiseimmeaterid for
our purposes.®

In sum, during the interim period, the territory’ s resdents continued to vote not as*“resdud”

citizens of Maryland, but as actud ditizens of that state** Only theresfter did they lose ther Sate

42" |n addition to the District Clause and the Act of 1790, the court relied on the proviso in the
Virginia cession act, which stated that “the jurisdiction of the laws of this commonwedlth over the
persons and property of individuds resding within the limits of the cesson aforesaid, shdl not cease or
determine, until congress, having accepted the said cession, shdl by law provide for the government
thereof, under their jurisdiction, in manner provided by the [Didtrict Clause].” Hammond, 26 F. Cas.
at 97 (quoting 13 Va. Stat. at Large, ch. 32, at 43); see also 1791 Md. Actsch. 45, 82 (pardllel
proviso in Maryland' s ratification of its cession).

43 Thethree-judge court in Albaugh held that “[s]ince the ‘ Organic Act of 1801," it has been
uniformly recognized . . . that resdents of the Didtrict of Columbia are no longer citizens of the State of
Maryland.” 233 F. Supp. a 578.

“ InHammond, 26 F. Cas. at 99, the court held that “[b]y the constitution, congress could
not exercise exclusive legidation over the digrict until it had become the seat of government.” Even if
we were to assume to the contrary that Congress acquired the authority to exercise exclusive control
over the Digtrict in 1790, that would not change the analysis. Whatever Congress' authority may
have been during the interim period, it left control of the areato Maryland and Virginia. Since 1801,
however, Congress has continuoudy exercised exclusive authority over the Didrict. It isthus
unnecessary for usto consider whether Digtrict residents would be able to vote had Congress never
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dtizenship, and with it their right to vote. See Raven+Hansen, supr a, a 174 (“ Didrict resdents did
not lose date atizenship until December, 18007).% We thus condude, in accord with the academic
authority upon whom plaintiffs otherwise heavily rely, that this*“decade of vating and represantation

provided no precedent for the representation of Didtrict ditizens” 1d.%

exercised its authority, or had it subsequently ceded partid authority back to the sate. See discussion
of Evans v. Cornman, 398 U.S. 419 (1970), infra Part IV.B.4.

4 In 1801, Maryland law provided that “[t]he election of representatives for the state to serve
in congress, shdl be made by the citizens of this state, qudified to vote for members of the house of
delegates.” A DIGEST OF THE LAWS OF MARYLAND 227 (Herty 1799). Maryland' s Congtitution, in
turn, imposed, inter alia, a12-month residency requirement on voting for members of the House of
Delegates. See MD. CONST. of 1776, art. 11, reproduced in 4 SOURCESAND DOCUMENTS OF
UNITED STATES CONSTITUTIONS 376 (William F. Swindler ed., 1975). The current Maryland
Condtitution provides that only those “resident of the State as of the time for the closing of registration
next preceding the eection, shall be entitled to vote” MD. CONST. art. |, § 1.

6 The Committee for the Capital City, appearing as amicus curiag, contends that District
resdents retain their right to vote in Maryland because Maryland' s laws were never effectively
terminated in the Didtrict. See Br. of the Commiittee for the Cepitd City at 1-2. It notesthat in
accepting the ceded territory in 1790, Congress stated that “the laws of the state within such digtrict
shdl not be affected . . . until Congress shdl otherwise by law provide” Id. a 11 (quoting 1 Stat. 130,
§1). Congressnever did “otherwise provide,” the Committee argues, because the Organic Act of
1801 merdy Stated thet “the laws of the Sate of Maryland, as they now exigt, shdl be and continue in
force” 1d. a 10 (quoting 2 Stat. 195, § 1). Hence, it contends, “ Congress has never enacted
legidation that repeded or superseded those Maryland laws, and therefore they il gpply -- by the
express terms of the Act of 1801 establishing the Didtrict’ s loca governance -- to those persons living
in that portion of the State of Maryland that was ceded to the federd government.” Id. at 11-12.

Thisisamply a mignterpretation of the 1801 datute. By continuing the authority of Maryland's
laws “asthey now exigt,” Congress did nothing more than fix them (as they stood as of that date) asa
part of the common law of the District; without such a provison the new Digtrict would have had no
laws upon which to build. 1t did not, however, provide any continuing governmenta or regulatory
authority to Maryland. See generally Brooks v. Laws, 208 F.2d 18, 25 (D.C. Cir. 1953);
Hammond, 26 F. Cas. at 98; see also Reily, 6 U.S. (2 Cranch) at 356-57. Indeed, Maryland had
renounced any such authority. See 1791 Md. Actsch. 45, 8 2. In any event, in 1901 Congress
expresdy repeded the applicability to the Didrict of acts of the Maryland Assembly, retaining only the
common law and the British statutesin force in Maryland on February 27, 1801 (where consistent with
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Nor isthere any other evidence of an intent, or an underganding, thet former residents of
Maryland and Virginiawould continue to vote in those sates dfter the Didrict was established*” To
the contrary, both the Maryland and Virginia Satutes rtifying the cesson mede deear thet thar former
territory was “forever ceded and rdinquished to the Congress and Government of the United States,
and full and absolute right and exdusive jurisdiction, aswell of soil as of personsresiding or to reside
thereon.” 1791 Md. Actsch. 45, 8 2; accord 13 Va Sa. a Large, ch. 32, @ 43. Theearly judicid
cas=s ds0 made dear that “[b)y the separation of the digtrict of Columbiafrom the Sate of Maryland,
the complainant ceased to be adtizen of that date” Reily, 6 U.S. (2 Cranch) a 357; accord
Hammond, 26 F. Cas. at 98; see also Custisv. Lane, 17 Va (3 Munf.) 579 (1813) (holding thet
Didrrict resdent could no longer vatein Virginia because he was no longer “adtizen of Virginia,
abiding, or inhabiting therein, but passed, with thet territory, from the jurisdiction of this commonwedth,
by the act of cession”). Once again, such evidence asthere isindicates that the contemporary
underganding was that the territory’ s resdents would lose their vote in their former Sates as soon as

Congress asaumed exdusive jurisdiction.”®  And, after that occurred and the resdents did lose ther

provisons of the D.C. Code). See Act of March 3, 1901, ch. 854, 31 Stat. 1189, 1434. See
generally Brooks, 208 F.2d at 25; Williams v. United States, 569 A.2d 97, 99 (D.C. 1989).

47 Oneimportant piece of evidence of an understanding that District residents would not
continue to vote in those Satesis contained in Article |, section 2, clause 2, which provides that no
person may be a representative unless * an Inhabitant of that State in which he shall be chosen.” U.S.
ConsT. art. 1,82, cl. 2; see also id. at. I, 8 3, cl. 3 (imposing same redtriction on senators). Even if
the resdents of the Didtrict could be characterized as “resdud citizens’ of their former states, they
surely are not “inhabitants’ thereof. Plaintiffs theory would make the Didrict the only areawhere dl of
the voters are condtitutiondly unqudified to serve as their own representatives.

48 See supra Part IV.A.2; see also ENQUIRIESINTO THE NECESSITY, supra, at 15-16
(warning that effect of assumption of jurisdiction by Congress would be that “the Territory of Columbia
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vote, dtogether missng from the public record is any outpouring of complaints thet the franchise was
bang unlanfully withhdd. See supra note 34 and accompanying text.

3. Intetwined with plantiffs above argument, thet the credtion of the Didrict was not
condtitutiondly intended to withdraw the right to vote in Maryland, is another argument: namdy, thet it
could not have hed thet effect. The origind resdents of the Didrict were among the people of the
dates by virtue of thar dtizenship in Maryland, plantiffs argue, and they therefore had an indiendble
right to vote that could nat be withdrawn. Moreover, plantiffs contend thet right continuesto inherein
those who currently are resdents of the Didrict. Our dissenting colleague offers avaridion on this
theme. Although he condudes that Didtrict residents should be permitted to vote in the Didrict rether
than Maryland, hisrationdeisthe same resdents of the Didtrict hed the right to vote prior to 1801,
thiswas aright they were entitled to beguesth to their “ palitica pogterity”; and thisright could not be
removed by Maryland's act of cesson or Congress assumption of jurisdiction.

We cannot accept the argument that current residents of the Didtrict retain residud rights
because other people, living 200 years earlier in the same place, had such rights. In the United States,
persond rights generdly do nat “run withtheland.” Even if it could be argued thet the right to vote was
aprivilege that irrevocably vested from “the moment the United States Condgtitution was rdified” in
“evay dtizen living in wha were then the thirteen dates of the union,” induding the portions of
Maryland and Virginiathet would later become the Didtrict, Br. of the Committee for the Capitd City a

1, the argument would not extend to the present plaintiffs. By virtue of the passage of 200 years dl of

[would] ceasd]] to be component parts of the states respectively, to which it formerly belonged,” and
that resdents would thereby lose their “ share in eecting the members of congress’).

47



the plaintiffs -- whether by birth or acombination of birth and their ancestors migration -- arrived on
the scene dfter the land dready hed become a didtrict whose resdents, by conditutiond contemplation,
lacked avate in the nationd Congress. Whatever rightsthe origind resdents of the areamay have had,
none of them are dive to press them before this court.

Moreover, upon dose examingion, this argument is not independent of the condtitutiond intent
argument rgected above. At battom, plaintiffs do not argue thet notwithstanding the intent of the
Condtitution, the right to vote could not have been taken from Didrict resdents. They do not make thet
argument because thar ultimete gpped isto the Condtitution itsdf: they cannot argue both thet the
denid of tharr right to vate is uncondtitutiond, and thet it isirrdevant whether the Conditution
recognizes such aright.

Ingeed, plaintiffs argue thet the Condtitution gave them the right to vote upon its ratification in 1789,
and that it was the Organic Act of 1801 -- not the Condtitution -- that purportedly took it avay. As
one group of amid put it, “It was. . . the exerdise of federd juridiction over the Didrict -- and not the
text or intent of the Condtitution itsdf -- thet denied D.C. resdents ther right to popular representation
inthefederd legidature” Mem. Amid Curieefor Professors James D.A. Boyleet d. & 16.

This however, merdly returns usto ground previoudy plowed. We have dready conduded
thet it i s the Condtitution itsdf thet isthe source of plantiffs vating disahility. Under Artidel, voters
for the House of Representatives mugt “ have the Quadifications requiste for Electors of the most
numerous Branch of the Sate Legidature” U.S. CONST. at. |. 82, d. 1. Becausethosewho livein

the Didrict lack Sate resdency, they cannat qudify to votein Maryland's (or any other da€'s)
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dections, and hence cannat vote for its representativesinthe House: See MD. CONST. art. |, § 1.4
Thus, it was nat the Organic Act or any other cession-rdated legidation that exduded Didrict resdents
from the franchise, something we agree could not have been done by legidaiondone. Cf. Lucasv.
Colorado, 377 U.S. 713, 736 (1964) (holding thet “an individud’ s condtitutiondly protected right to
cast an equaly weighted vote cannot be denied even by avote of amgority of a Sae' s dectorae’).
Rether, exdusion was the conseguence of the completion of the cession transaction -- which
transformed the territory from being part of agiae, whose resdents were entitled to vote under Artide
|, to being part of the seet of government, whose resdents were not. Although Congress exercise of
jurisdiction over the Didrict through passage of the Organic Act wasthe lagt Sep in thet process, it was

agep expresdy contemplated by the Condtitution. See U.S. CONST. art. |, 88, dl. 17.%

49" Although the Equal Protection Clause “regtrains the States from fixing voter quadifications
whichinvidioudy discriminate” Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665 (1966)
(declaring Virginia poll tax uncongtitutional), the Court has not questioned “the power of a State to
impose reasonabl e residence redtrictions on the availability of thebdlot,” id. at 666. See Carrington
v. Rash, 380 U.S. 89, 96 (1965) (emphasizing that states are “free to take reasonable and adequate
deps. . . to seethat dl gpplicants for the vote actudly fulfill the requirements of bona fide resdence’);
see also Saenzv. Roe, 119 S. Ct. 1518, 1528 (1999) (noting that “ Citizenship Clause of the
Fourteenth Amendment expressy equates citizenship with residence’).

% Nor did any of those statutes purport to disenfranchise District residents: none addressed
the issue of vating rights  all.

°1 Plaintiffs aso contend that the Overseas Citizens Voting Rights Act (OCVRA) of 1975, 42
U.S.C. 8§ 1973ff-1, by which Congress required the states to permit overseas Americans to vote
absentee in the lagt state in which they were domiciled, shows that Americans retain aresdud
citizenship in their former states where necessary to vindicate the right to vote in congressiona eections.
See Alexander PIs” Summ. J. Mem. at 51-53. Congress premised the OCVRA on a*“reasonable
extension of the bona fide resdence concept.” Attorney Gen. of Guam, 738 F.2d at 1019 (quoting
H.R. REP. NO. 94-649, a 7 (1975)). Thereisasdggnificant distinction between extending the right to
vote to individuas who themsdves once lived in a specific date, and extending it to other individuals
who never have, based on the fact that still others were resdents of Maryland 200 years ago.
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4. Wenext condder an additiond argument advanced in support of aright to vatein
Maryland dections, this one based nat only on the higtorica rdationship between the Didrict and
Maryland, but aso on the Supreme Court’ s ruling thet residents of afederd endave must be permitted
to vote in the gate from which the endave was cregted. In Evans v. Cornman, the Supreme Court
gtruck down under the Fourteenth Amendment’s Equal Protection Clause a Maryland resdency
requirement that prevented persons living on the grounds of the Nationd Indtitute of Hedlth (NIH) from
voting in sate and federd dections. 398 U.S. 419 (1970). NIH had become afederd resarvationin
1953, when Maryland ceded jurisdiction over the property to the United States. Seeid. at 420-21.
Fifteen years later, the Sate denied NIH resdentsthe right to vote,

The Court began its andyd's by nating that:

Appdless dearly live within the geogrgphica boundaries of the State of

Maryland, and they are tregted as date resdentsin the censusand in

determining congressiond goportionment. They are not residents of Maryland

only if the NIH ceased to be a part of Maryland when the enclave was cregted.

However, that “fiction of agate within agtate’ was spedificaly rgected by this

Courtin Howard v. Commissioners of Louisville, 344 U.S. 624, 627

(1953), and it cannot be resurrected here to deny gopdleestheright to vote.
Id. a 421-22. |t then proceeded to consder whether the Sate could deny plaintiffs the vote on the
ground that they were neither subgtantidly interested in nor affected by Sate dectord decisons See
id. & 422. Maryland dleged that the plaintiffs were substantialy lessinterested in dete affars then
other Maryland residents because, under the Endaves Clause, U.S. CoNsT. at. |, 88, dl. 17,
Congress hed the power to exercise exdusive jurisdiction over the NIH.

The Supreme Court rgjected the Sate' s argument, noting thet “the reationship between federd

enclaves and the States in which they arelocated” hed * changed congderably” over theyears: Evans,
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398 U.S. a 423. In paticular, it noted that Congress had passed a series of datutes expresdy
permitting Sates to extend many of ther lawvsto cover endave resdents, induding their arimind, tax,
unemployment, and workers compensation lavs See id. a 424 (citing 18 U.S.C. 813, 4 U.SC.
88104-110; 26 U.S.C. § 3305(d); and 40 U.S.C. §490). Moreover, it noted that plaintiffswere
“required to regiger their automobilesin Maryland and obtain drivers permits and license plates from
the State; they are subject to the process and jurisdiction of State courts; they themsdlves can resort to
those courts in divorce and child adoption procesdings, and they send their children to Maryland public
schools” 1d. All of thisled the Court to condude thet

Intheir day-to-day affars, resdents of the NIH grounds are just asinterested in

and connected with dectord decisons asthey were prior to 1953 when the

area came under federd juridiction and as are tharr neighbors who live off the

endave Innearly every dection, federd, date, and locd, for offices from the

Presidency to the schodl board, and on the entire variety of other balot

propositions, gppdlees have a gake equd to that of other Maryland resdents.
Id. & 426. Accordingly, Evans hdd that NIH resdents were “entitied under the Fourteenth
Amendment to protect that Sake by exerdsng the equd right tovote” 1d.

Faintiffs here argue that Snce the resdents of federd endaves are entitled to vote under

Evans, the resdents of the Didrict should be so entitled aswell. Thereis some gpped to that
argument, as Congress s authority to govern endavesisidenticd to its authority over the Didrict, and is
conferred by the same dause of the Condtitution. See U.S. CONST. at. |, 8 8 (“The Congress shdl
have Power . . . . [t]o exerdse excdlusve Legidation in dl Cases whatsoever, over such Didrict . . . as

may, by Cesson of particular States. . . become the Seet of the Government . . ., and to exercise like

Authority over dl Places purchased by the Consent of the Legidature of the Sate in which the Same
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shdl be, for the Erection of Forts, Magazines, Arsends, dock-Y ards, and other needful Buildings. . .
)52

But the fact that Congress may haveidentical authority over both the Didrict and the
endavesisnot digpogtive, because the ultimate result in Evans rested on the fact that Congress hed
not exer cised thet authority over NIH.>* As noted above, Congress had passed statutes permitting
Maryland to exerdse its own authority in the endave, and Maryland had done so extengvdy. It was
Maryland’ s exercise of authority over the plaintiffsin that case -- in aress as digparate as motor vehidle
reguletion, state court jurisdiction, and public education -- that gave them “a stake equd to that of other
Maryland resdents” Evans, 398 U.S. & 426. The case before usis planly not andogousin this
respect. Congress has ceded none of its authority over the Didrict back to Maryland, and Maryland

has not purported to exercise any of its authority in the District.>

52 Although the constitutional text indicates that Congress has “like Authority” over both the
Didrict and the enclaves, the text does refer to them differently. The Didtrict is described as being
created by “Cesson” of particular states, aword which indicates that thereafter the Digtrict would no
longer be part of those states. Enclaves, on the other hand, are areas purchased with the consent of the
legidature of the gate “in which the Same shdl be” which may explain why Evans viewed enclaves as
remaining parts of the states from which they were created. We need not resolve the significance of this
difference in condtitutiona language, however, because the difference in the way in which Congress has
exercised its authority over enclaves and the Didtrict distinguishes this case from Evans in any event.
See discusson infra pp. 59-60.

%3 Indeed, the three-judge district court whose decision the Supreme Court affirmed expresdy
distinguished that case from a hypothetical in which the federad government did assert exclusive
jurisdiction over an enclave. See Cornman v. Dawson, 295 F. Supp. 654, 656 (D. Md. 1969).
For the same reason, the fact that Maryland' sinitid statute ceding NIH, like the statute ceding the
Didtrict, gave the federd government the ability to exercise exclusive authority over NIH is not decisive,
since Congress plainly did not do so.

% We disagree with the dissent’ s suggestion that Congress delegation of authority to the
Didtrict government puts the Didtrict’ s Stuation on a par with that of the NIH enclavein Evans. Inthe
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Faintiffs do not digpute this didtinction, and as a consequence do not contend thet they have a
right to vote in dectionsfor the Maryland date legidature. Ingteed, they argue thet while the absence of
the exerdse of Maryland authority over Didrict resdents might meen they have an insufficent interest in
dedtionsto Maryland’' s own legidaure, “ Didrict atizens have an equdly vitd Sakein dectionsto
Congress’ asother Maryland resdents. Alexander Ps” Summ. J. Mem. a 27. Finding Didrict
resdents qudified to vate for Congress but not for the Maryland legidaure, however, would turn
Artide! onitshead. Aswe havenoted, Article I, section 2 satesthet “the [congressond] Electorsin
eech Sate shdl have the Qudlifications requisite for Electors of the most numerous Branch of the State
Legidature” U.S CoNsT. at. |, 82, d. 1. Hantiffs encave theory, by contrast, would permit
resdents of the Didrict to vote in Maryland's congressond dections notwithstanding thet they lack -
even under an Evans theory - precisdly those qudifications.

Fndly, and most important, adopting plaintiffs argument would require usto ignore the resuit in
Albaugh, which barred Didrict resdents from voting in Maryland' s dections for the United States
Senate. See discussion supra pp. 43-45. We do not have the authority to do so. Although there

may be tenson between Evans and Albaugh,™ it isatendon thet aises only if Evans is extended

latter circumstance, Congress delegated authority to another sovereign (Maryland), and the Court held
that sovereign could not treat two classes of resdents (those within and without the enclave) differently.
Here, by contrast, Congress has merely delegated some of its power to its own cresture, the Didtrict
government. The governmenta structure through which Congress chooses to exerciseits authority over
the Didtrict -- provided it does not delegate that authority to another sovereign -- cannot be
determingtive of the voting rights of Didrict resdents.

5 There appear to have been two steps to the Evans andysis. Firg, in rgecting the “fiction of
adate within astate,” the court rejected the suggestion that the NIH grounds ceased to be part of
Maryland when the enclave was created. See Evans, 398 U.S. a 421. Therationdefor this
declaration was unstated, other than by reference to the Court’ s prior Smilar statement in Howard.
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beyond its own holding in two ways. to a Stuation in which the ceding Sate no longer assarts any
jurisdiction, and to aremedy limited to the right to vote in federd dections. Albaugh, on the other
hend, is directly on point here without any extensons: it directly and expresdy denies Didrict resdents
aright to vote in Maryland' sfederd dections

Fantiffs contend thet it is Evans, rather than Albaugh, that isthe harbinger of the Supreme
Court'sfuture course. Whether that istrue, however, isnat for usto judge. Asthe Supreme Court has
repestedly admonished the lower courts, “if a precedent of this Court has direct goplication in acase,
yet gppearsto rest on reesons rgjected in some other line of decisions, the Court of Apped's should
follow the case which directly contrals, leaving to this Court the prerogative of overruling itsown
decisons” Agostini v. Felton, 521 U.S. 203, 237 (1997) (quoting Rodriguez de Quijas v.
Shear son/American Express, Inc., 490 U.S. 477, 484 (1989)). We mugt gpply thelaw asit now
gands and, until the Supreme Court indructs otherwise, thet law is st forth in Albaugh.

5. Pantiffsrightly note thet the cesson of the lands of Virginiaand Maryland “did not
teke awvay any of theindividud condtitutiond rights guaranteed to Didrict dtizens” Alexander RIs’
Summ. J. Mem. a 46. Asthe Supreme Court dedared in O’ Donoghue v. United States, “[t]he
mere cesson of the Didrict of Columbiato the Federd government rdinquished the authority of the

dates but it did not take it out of the United States or from under the aegis of the Condtitution.” 289

Standing done, this declaration would appear to be in tenson with the affirmance in Albaugh, dthough
adifference in the congtitutiona |anguage describing the Didtrict and the enclaves could explain it. See
supra note 52. As discussed above, however, the Court did not rest its decision on thisfirst step, but
instead went on to consder whether enclave resdents had a stake in the eections equa to that of other
Maryland residents. See Evans, 398 U.S. at 426.
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U.S. 516, 541 (1933) (quoting Downes v. Bidwell, 182 U.S. 244, 260-61 (1901)).% Ye, asthe
same opinion dso noted, “when a provison of the Condiitution isinvoked, the question which arisesis,
not whether the Condtitution is operative’ in the Didrict or territories, “but whether the provison rdied
onisgoplicable” 1d. a 542 (quoting Downes, 182 U.S. a 292). For the reasons set forth above,
we condude thet the condtitutiona provisons plaintiffs rly upon here -- the dauses of Artide | thet

provide for congressond vating -- are not applicable to residents of the Didrict of Columbia

\%

In this Part, we consder plaintiffs arguments based on provisions of the Conditution other than
Artidel. Theseindudethe Equa Pratection, Privileges or Immunities, Due Process, and Republican
Guarantee Clauses

A

Wefirg address the contention of the plaintiffs (and of our dissenting colleegue) thet the
Didrict’slack of representation in the House deprivesits resdents of the equa protection of the laws
See Bolling v. Sharpe, 347 U.S. 497, 500 (1954) (gpplying equd protection andysisto federd

government under Ffth Amendment’s Due Process Clause); see al so Buckley v. Valeo, 424 U.S.

% See O’ Donoghue, 289 U.S. at 541 (holding that judges of Didtrict of Columbiaare
Article Il judges whose sdaries cannot be decreased). But see id. at 539-40 (“ The object of the
grant of exclusve legidation over the digtrict was, therefore, nationd in the highest sense, and the city
organized under the grant became the city, not of a state, not of adidrict, but of anation.”) (interna
quotation omitted) (emphasis added).
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1, 93 (1976) (“*Equd protection andysisin the Ffth Amendment isthe same as that under the
Fourteenth Amendment.”). The plaintiffs dlege that the lack of representation renders them unequid to
the resdents of the fifty states and of the federd endaves® And they further contend that because the
right to vote is fundamentd, such unequd trestment cannat be upheld unlessit stifies drict sorutiny --
thet is unlessit is* narrowly talored to sarve acompdling” government interest. Alexander PIs’
Summ. J Mem. a 56 (quoting Washington v. Glucksberg, 117 S. Ct. 2258, 2268 (1997)).
Because thereis no compdling interest in denying Didtrict resdentsthe vote, plantiffs contend thet the
denid cannat satify strict sorutiny and hence must fall.*®

We do not disagree thet defendants have failed to offer acompdling judtification for denying
Didrict resdentsthe right to vate in Congress. Asthe dissent argues, denid of the franchiseis not
necessary for the effective functioning of the seat of government.>® The problem, however, isthat strict
sorutiny does nat goply inthiscase Although equd protection andysis serutinizes the vdidity of
dassfications drawn by executive and legidative authorities see, e.g., Parhamv. Hughes, 441 U.S.
347, 358 (1979), the dassfication complained of hereis not the product of presdentid, congressond,

or date action. Ingteed, as we have just conduded, the vating qudification of which plaintiffs complain

" The Adams plaintiffs, but not the Alexander plaintiffs, dso dlege tha their lack of
representation renders them unequa to the residents of Alexandria County, Virginia (formerly apart of
the Didtrict) aswdl asto the residents of the states “which started their organized political lives as
territories of the Unites States” Adams Mot. for Summ. J. at 51.

%8 Plaintiffs do not, however, contend that the Equal Protection Clause bars states from
imposing sate resdency as aqudification for voting. See supra note 49.

% As noted above, the principal rationae noted by Madison for exclusive congressiona
control over the Didtrict -- ensuring that Congress would not have to depend upon another sovereign
for its protection -- does not appear to be relevant to the issue of voting rights. See supr a note 25.
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isone drawvn by the Condtitution itsdlf. The Equa Protection Clause does not protect the right of all
ctizensto vote, but rether theright “of dl qualified dtizenstovote” Reynoldsv. Sms, 377 U.S.
533, 554 (1964) (emphassadded). “[T]heright to vate in federd dectionsis conferred by Art. 1, § 2,
of the Condiitution,” Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665 (1966), and the right
to equd protection cannat overcome the line explicitly drawvn by that Artide. For that reason, even the
absence of acompdling ground for denying Didrict dtizensthe right to vote cannaot result in thejudicid
grant thereof.

Thispaint is expresdy made by the very cases plaintiffs cite in support of their equa protection
argument:  those establishing the doctrine of “one person, onevote”  In those cases, the Supreme
Court held thet doctrine to require that, “as nearly asis practicable one man' s vote in a congressond
dection isto beworth asmuch asanother’'s” Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964); see
also Gray v. Sanders, 372 U.S. 368 (1963) (goplying same principle to date dections). Plantiffs
assat that, even if Artide | were intended to deprive Didtrict residents of congressond representation -
- aresult inconggtent with the one person, one vote principle -- that deprivation cannat continuein light
of the expangve goplication of the principle in modern equd protection andysis.

But the one person, one vote cases themsalves mieke dear thet the sructurd provisons of the
Condtitution necessily limit the prindiple s gpplication in federd dections. In Reynoldsv. Sims, for
example, the Court recognized that the dlocation “to each of the 50 States, regardless of population” of
two senators and a least one representative was incongstent with one person, onevote. 377 U.S a
571-72. Nonethdess, the Court said, “ The system of representation in the two Houses of the Federd

Congressisoneingrained in our Condgtitution, as part of the law of theland.” Id. at 574. Moreover,
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and paticulaly rdevant here, the Court declared that “[t]he developing history and growth of our
republic cannot doud the fact thet, & the time of the inception of the system of representation in the
Federd Congress, a compromise between the larger and amdler sates on this matter averted a
deedlock in the Condtitutiona Convention which had thregtened to abort the birth of our Nation.” Id.
This, the Court said, rendered the composition of the House and Senate condtitutionally compelled, and
thus “ingppodte and irrdevant to date legidaive disricting schemes” 1d. at 573.

InGray v. Sanders, the Court had previoudy reached the same condusion regarding the
dectord college sysem used in presidentid dections, which does not dlocate voting srength in Srict
proportion to population, but which is nonethdess mandated by Artide 1, section 1 and the Twdfth
Amendmat. See 372 U.S. at 378.%° And subssguently, in Department of Commerce v.
Montana, 503 U.S. 442 (1992), the Court noted two additiond (and one of the same) limitations
upon the one person, one vate principle. That * generd admonition,” the Court said, “is condrained by
three requirements. The number of Representatives shdl not exceed one for every 30,000 persons,
eech State shdl have a least one Represantative; and the didtrict boundaries may not cross date lines”
|d. at 447-48%; see also Wisconsin v. City of New York, 517 U.S. 1, 14-15 (1996) (“[T]he

Condtitution itsdlf, by guarantesing aminimum of one representative for each State, medeit virtudly

% “Theindusion of the dectora collegein the Condtitution, as the result of specific historical
concerns,” the Court said, “vaidated the collegiate principle despite its inherent numerica inequdity . . .
" Gray, 372 U.S. at 378.

®1 The Court noted that “[t]he first and second reguirements are st forth explicitly in Article,
8 2, of the Condtitution,” and that “[t]he requirement that districts not cross State borders appears to be
implicit in the text and has been recognized by continuous higtorica practice” Montana, 503 U.S. at
448 n.14.
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impossible in intergate goportionment to achieve the [one person, one vote] sandard imposed by
Wesberry.”).

In sum, natwithstanding the force of the one person, one vate principle in our conditutiona
jurigorudence, thet doctrine cannot sarve as avehide for chdlenging the structure the Condtitution itself
imposes upon the Congress: See Breakefield v. District of Columbia, 442 F.2d 1227, 1228 &
n. 4 (D.C. Cir. 1970) (rgecting contention thet lack of representation rendered congressond tax on
Didrict unlavful under “one-man onevate’ decisonin Wesberry). Thisandyssdso foredoses
plantiffs contention that the digparity between thar trestment and that of endlave resdents violates
equd protection.®? Aswehddin Pat IV A, theinability of District resdents to vote is a consequence
of Artidel. Smilaly, aswe discussad in Part 1V.B .4, the contradting dbility of endave resdentsto
voteis nat the consegquence of legidaive line drawing, but rather of the Supreme Court’ sdedisonin
Evans that endave resdents have a condtitutiond right to vote -- a holding we are unable to extend to
Didrict resdents both because of didinctions between the manner in which Congress has exercised its
authority over the endaves and the Didrict, and because of the Supreme Court’ sdecison in Albaugh.

See discusson supra Pat IV.B.4. Hence, the differing trestment is the consequence not of legidative

%2 The dissent contends that the Equal Protection Clause is aso violated by the disparity in
treatment between Didrict residents and overseas voters. As discussed supra note 51, in the
Oversess Citizens Voting Rights Act (OCVRA), 42 U.S.C. § 1973ff-1, Congress required the states
to permit Americans living oversess to vote absentee in the last state in which they were domiciled.
Although the congtitutiondity of the OCVRA has not been tested, it depends upon the vaidity of
Congress premise that the Act is a“reasonable extension of the bona fide residence concept” for
individuas who once lived in a specific gate. Attorney Gen. of Guam, 738 F.2d at 1019 (quoting
H.R. REP. NO. 94-649, at 7 (1975)). The ingtant lawsuits, brought on behaf of al Didtrict resdents
regardless whether they have ever lived in a gate, cannot rely on such apremise.
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determinations but of condtitutiond digtinctions. This court iswithout authority to scrutinize those
disinctions to determine whether they areirrationd, compdling, or anything in between.®?
B

Fantiffs aso contend thet the right to vote for members of Congressisa privilege of nationd
dtizenship. Although the Fourteenth Amendment’s Privileges or Immunities Clauss?™ is phrased asa
protection of such privileges againgt abridgement by the states®® plaintiffs further contend thet its
protections “are incorporated agang the federd government by the fifth amendment in the same fashion
asaethe prindplesof equd protection.” Alexander FIs’ Opp'nat 11 (aiting Bolling, 347 U.S. a

500).% Thedenid of Didrict resdents right to vote, plaintiffs condude, abridges this right of nationd

%3 One of the damsin the Adams complaint does challenge a species of legidative action:
Congress  continued exercise of exclusve federa authority over the Didtrict -- or at least over the
private resdentia portions of the Digtrict outside of the Nationd Capital Service Area (the part of the
Didrict containing the principa federd buildings and offices). The Adams plaintiffs contend that
Congress decigon to exercise exclusive authority over the Didtrict in locad matters, yet to cede smilar
authority to the states in the federal enclaves, violates equa protection. This claim, however, chalenges
Congress continuing authority over the Didtrict regar dl ess of whether Didtrict resdents may vote for
Congress. See Adams PIs” Opp'n a 72 n.41 (stating that even if Didrict residents had
representatives in Congress, Congress exercise of authority over loca Digtrict matters would be
uncongtitutiond as long as representatives from places other than Didtrict are members of that body). It
thus does not come within our jurisdictional mandate to decide gpportionment chalenges, and we
therefore remand it to the Single-judge digtrict court. See discussion supra Part I1.

% “No State shal make or enforce any law which shal abridge the privileges or immunities of
citizens of the United States. . ..” U.S. CONST. amend. X1V, 8 1.

% Paintiffs do not rely on the “Privileges and Immunities’ Clause of Artide IV. See U.S.
ConstT. at. 1V, 82, d. 1 (“The Citizens of each State shal be entitled to dl Privileges and Immunities
of Citizensin the severd States.”).

% Although the House defendants dispute this proposition, see House Opp’'n to Pls.” Mat. for
Summ. J. at 34, our digposition of plaintiffs clam makesit unnecessary to decide the issue.
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dtizenship in violation of the Condtitution.

We do nat disagree thet the “right to vate for netiond officers” isa*“right[] and privilegd[] of
netiond dtizenship.” Twining v. New Jersey, 211 U.S. 78, 97 (1908) (citing Ex parte
Yarbrough, 110 U.S. 651 (1884)); accord In re Quarles, 158 U.S. 532, 535 (1895). Nor do
we digoute Judtice Kennedy' s Satements, in a.concurrence repegtedly dited by plaintiffs thet thisright
arises out of the “reaionship between the people of the Nation and their Nationd Government, with
which the States may not interfere” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 845
(1995) (Kennedy, J., concurring); see id. a 844 (“[T]hefederd right to vote. . . dofes] not derive
from the date power inthefirg ingance but . . . bdong[g to the voter in his or her cgpecity asaditizen
of the United States”).%” Indead, as we noted above, itis Artide |, section 2 that confers“theright to
votein federd dections” Harper, 383 U.S. a 665; accord U.S. v Classic, 313 U.S. 299, 314-15
(1941). That, however, can hardly be the end of theinquiry, as even plantiffs concede thet residents of
the territories do not have the right to vote in congressond dections, notwithstanding thet they, too, are
netiond (American) dtizens. Cf. Igartua de la Rosa v. United States, 32 F.3d 8 (1st Cir. 1994);

Attorney Gen. of Guamv. United States, 738 F.2d 1017 (9th Cir. 1984).

7 See also U.S. Term Limits, Inc., 514 U.S. a 805 (noting that “‘ [w]hile, in aloose sense,
the right to vote for representativesin Congressis sometimes spoken of as aright derived from the
daes’” infact it “wasanew right, arising from the Condtitution itsef”) (quoting United States v.
Classic, 313 U.S. 299, 314-15 (1941)); id. at 820-21 (noting “that the right to choose
representatives belongs not to the States, but to the people’).

% While our dissenting colleague does not dispute the nationd citizenship of territoria
resdents, he does distinguish them from Didtrict resdents on two grounds. Firdt, he argues that the
territories were never part of the “severd States,” and hence that their current residents are not the
political posterity of individuas who at one time were “people of the severd States” Whether or not
this distinction is congtitutiondly sgnificant, a point addressed supra Part |V.B, it proceeds from the
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Rather, it is precisdy becauseitis Artide | thet confersthe federd right to vote that we must
look to thet Artideto provide its content and defineits boundaries. Artide | grantsthet right only to
those who “ have the Qudifications requisite for Electors of the most numerous Branch of the State
Legidaure” U.S. CONST. art. |, 82, d. 1.%° Furthermore, it apportions represantatives only “among
the severd States which may beinduded withinthisUnion.” Id. art. 1,82, d. 3. Thus, in Jugtice
Kennedy's own words, the “ Condtitution uses date boundariesto fix the Sze of congressond

ddegdions” U.S TermLimits, Inc., 514 U.S. a 841 (Kennedy, J., concurring).” Becausewe

premisethat it isArticle | (from which the quoted phrases are taken) that gives content to the “nationa”
right to vote. But Article ], aswe explain below, is precisaly what withholds that right from Didrict
resdents. The dissent also contends thet the territories may be distinguished from the Didrict on the
ground that they were expected eventualy to become states, thus rendering their condition temporary.
Although it may be possible to distinguish the territoriesin this way, the Supreme Court relied on just
that distinction to hold that athough territoria resdents came within the protection of (the then-existing
version of) 42 U.S.C. § 1983, Didtrict resdents did not. See District of Columbia v. Carter, 409
U.S. 418, 431-32 (1973) (“[I]n light of the trangitory nature of the territoria condition, Congress could
reasonably treat the Territories asinchoate States, quite Smilar in many respects to the States
themsdlves, to whose status they would inevitably ascend. The Didtrict of Columbia, on the other hand,
is an exceptionad community . . . established under the Congtitution as the seat of the Nationa
Government.”) (interna quotation omitted).

% This does not, as both Justice Kennedy’ s concurrence and prior opinions of the Court make
clear, mean that “ electors for members of Congress owe thelr right to vote to the State law.” U.S.
Term Limits, Inc., 514 U.S. a 842 (Kennedy, J., concurring) (quoting Ex parte Yarbrough, 110
U.S. a 663-64). Rather, “even though the Constitution uses the qudifications for voters of the most
numerous branch of the States' own legidatures to set the qudifications of federd dectors, Art. I, § 2,
cl. 1, when these electors vote, we have recognized that they act in afederal capacity and exercisea
federd right.” 1d. a 842. In short, the Condtitution incorporates, or “adopts the quaification thus
furnished as the qudification of its own eectors for members of Congress” Ex parte Yarbrough,
110 U.S. at 663.

" Seealso U.S. Term Limits, Inc., 514 U.S. at 840 (Kennedy, J., concurring) (“[T]he
Condtitution takes care both to preserve the States and to make use of their identities and structures at
various points in organizing the federa union.”).
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have previoudy concluded thet the Didtrict cannot be characterized as a date for these purposes, and
because therefore the condtitutiona provision that creates the federd right to vote does not indude
Didrict resdentswithin itsterms, denid of the vote to those residents does not abaridge their netiond
privileges or immunities

In further support of the privileges or immunities argument, plaintiffs reason by andogy to the
agumentsthet prevaledin U.S. Term Limits, Inc. Inthat case, the Supreme Court struck down an
Arkansaslaw that limited the date s congressond representatives to a fixed number of terms. In o
doing, the Court reied not on the Privileges or Immunities Clause, but on the two Qudifications Clauses
that st forth the qudifications for members of Congress See U.S. CoNST. art. [,82,d. 2; id. at. |,
83, d. 3 Jud asArkensas “vidlaed its ditizens  privileges of nationd ditizenship when it attempted to
redrict ther right to vote for the congressiond representativees of their choice” plaintiffs argue, “[t]he
defendants here vidlate the same condtitutiond privilege by denying the right of Didtrict resdentsto vote
in Congressond dections” Alexander Fs’ Summ. J Mem. a 41.

For two reasons, U.S. Term Limits has no gpplicaion to the ingant controversy. Frg, the
congressond Qudlifications Clauses & issue in thet case are the structurd opposites of the voter

Qudifications Clause & issue here. The former set forth spedific ligts of qudifications that members of

> The Qudifications Clause for the House of Representatives reads: “No Person shdl bea
Representative who shdl not have attained to the Age of twenty five Y ears, and been seven Yearsa
Citizen of the United States, and who shdl not, when elected, be an Inhabitant of that State in which he
ghall be chosen.” U.S.ConstT. art. I, 8 2, cl. 2. The analogous clause for the Senate reads. “No
Person shall be a Senator who shal not have attained to the Age of thirty Years, and been nine Yearsa
Citizen of the United States, and who shdl not, when eected, be an Inhabitant of that State for which
he shdl be chosen.” Id. art. 1., 83, cl. 3.
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Congressmugt satidy. See supra note 71. The Court hed those ligts to be exdusive, riking down
Arkansas term limits on the ground thet the State was without authority to add tothem. See U.S,
TermLimits, Inc., 514 U.S. a 806. By contrad, the voter Qudlifications Clause, U.S. CONST. art.
I, 82 d. 1, contains no such lig, but rather merdly incorporates the rdevant sat€ s own st of voter
gudifications See U.S. Term Limits, Inc., 514 U.S. a 806 (noting “explicit]] contragt]]” between
“date contral over the qudifications of dectors [and] the lack of Sate control over the qudlifications of
the dected”).

Second, and more fundamentdly, the denid of Didlrict resdents right to voteis not the
conssquence of the addition of any extra-condtitutiond qudification on vating, asin U.S. Term Limits.
Rather, it isthe result of gpplying predisdy those qudifications contained in the Conditution itsdlf. See
supra Pat IV. Accordingly, plaintiff’ s exdusion from the franchise violates neither the principles of
U.S Term Limits, nor the dictates of the Privileges or Immunities Clause.

C

Paintiffs contend thet the right to vate in congressond dectionsis dso protected by the Due
Process Clause of the Fifth Amendment, which provides that no person shdl be “ deprived of life,
liberty, or property, without due process of law.” U.S. CONST. amend. V. Becausetheright to vote
for onegsown legidaorsis one of those protected liberties, plantiffs argue, its denid violaes ther right
to both procedurd and subgtantive due process. See Alexander As’ Summ. J. Mem. & 27.

Like the privileges or immunities argumert, this contention founders upon its underlying
assumption: thet Didrict resdents have aright to vote in congressond dections Aswe have
repeatedly Sated above, the Condtitution does not grant that right except to individuas who qudify

64



under Artidle | -- which Didrict resdents do not. Nor can the Due Process Clause, any more then the
Equd Protection Clause, be used to change dements of the composition of Congressthat are dictated
by the Condiitution itsdf. Cf. Carliner v. Commissioner, 412 F.2d 1090, 1090 (D.C. Cir. 1969)
(rgecting argument thet Due Process Clause rendered Didrict' s mayor-commissoner and dity coundil
unlawful “because the dtizens of the Didtrict have nat been given the opportunity by popular voteto
dect” them).”
D

Fantiffs find daim isbasad on the Republican Guarantee Clause of Artide 1V, which dates
“The United States shdl guarantee to every Statein this Union a Republican Form of Government . . .
” U.S. CoNsT. at. 1V, 8 4. Although recognizing thet the Clause is phrased as a guarantee to the
dates, plaintiffs once again contend thet the “ Framers cannot have intended anything lessfor the aitizens
of thefederd government.” Alexander Fis’ Summ. J Mem. a 43. Flantiffs argue thet the guarantee
of arepublican form of government isincompetible with their exdusion from representation in
Congress.

Asthe Supreme Court has noted, “[i]Jn mogt of the cases in which the Court has been asked to
apply the [Guaranteg] Clause, the Court has found the daims presented to be nonjudticiable under the

‘political question’ doctrine” New York v. United States, 505 U.S. 144, 184 (1992); accord

2 The Supreme Court has aso held that the “ procedural component of the Due Process
Clause does not ‘impose a condtitutiond limitation on the [legidative] power of Congress. .. ."”
Atkinsv. Parker, 472 U.S. 115, 129 (1985) (quoting Richardson v. Belcher, 404 U.S. 78, 81
(1972)).
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Baker v. Carr, 369 U.S. 186, 218-27 (1962). But eveniif plantiffs damisjudiciable™ it does not
present a subgtantid federa question.™ While we cannot be cartain precisdy what the Framers thought
condiituted a“Republican Form of Government,” we do know that they intended the Didtrict to be
subject to the exdusive control of Congress, see U.S. CONST. at. |, 8 8, d. 17; that they reserved the
power to dect congressond representatives exdusively to those qudified to vote in Sate dections, see
id. at. 1, 82, d. 1; and that Didtrict resdents are not so qudified, see discusson supra Part V.
Accordingly, we cannat adopt plaintiffs Republican Guarantee argument without conduding thet
Artide 1V of the Condtitution was intended to reped the provisons of Artidel. That, of course, we
cannot do.
E

Fantiffs argue thet, even if we cannat find thet Artide | guaranteestharr right to vote in
congressiond dections we should harmonize that Artide with the other provisons discussed in this
Part, which, they contend, do protect such aright. We do not disagree thet we should dtrive to reed
the Condtitution in away that harmonizesits various provisons. We bdieve, however, that we have

done S0 in the only way the words and higtoricd interpretation of that document permit. Although the

3 Cf. New York, 505 U.S. at 185 (suggesting, without deciding, that “perhaps not dl claims
under the Guarantee Clause present nonjudticiable politica questions’).

4 Cf. Carliner, 412 F.2d a 1091 (holding insubstantia the claim that then-existing city
council was unlawful because not eected by Didrict resdents); Breakefield, 442 F.2d at 1229. See
generally Shook v. District of Columbia Fin. Responsibility & Management Assistance
Auth., 132 F.3d 775, 781 (D.C. Cir. 1998) (holding that “Congress authorization to the Control
Board to reduce, even dragtically, the powers of the [elected] Board of Education does not raise an
independent condtitutiond issug’).
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provisons conddered in this Part protect rights guaranteed by the Condtitution, our reeding of Artidel
precludes the condusion that the right plaintiffs seek to vindicate is one of those. Becausethe
provisons of the Conditution that st forth the composition of Congress do not contemplate
representation for Didrict resdents, we concdude thet the denid of representation does not deny them
equa protection, aaridge their privileges or immunities, deprive them of liberty without due process, or
violate the guarantee of arepublican form of government.
Vi
Aswe have noted, many courts have found a contradiction between the democratic ided's upon

which this country was founded and the exdusion of Didlrict resdents from congressond
representation. All, however, have conduded that it is the Condtitution and judicia precedent thet
creete the contradiction.” Moreover, that precedent is of particularly strong pedigree. As Justice
Jeckson sad in following Chief
Judice Mardhd|’ s opinion that the Didrict was not a gate within the meaning of
Artidelll:

Among his contemporaries a leedt, Chief Judice Marshdl was not generdly censured

for undue literdness in interpreting the language of the Condtitution to deny federd
power and he wrate from dose persond knowledge of the Founders and the

™ See casescited supra Part IV.A.3; see also United States v. Thompson, 452 F.2d
1333, 1341 (D.C. Cir. 1971) (“[F]or resdents of the Didtrict, the right to vote in congressiona
eectionsis. . . totaly denied. Thisregrettable Stuation is a product of historical and legd forces over
which this court has no control.”); cf. Representation for the District of Columbia: Hearings
Before the Subcomm. on Civil and Constitutional Rights of the Comm. on the Judiciary,
95th Cong. 131 (1978) (statement of PatriciaM. Wald, Assstant Attorney Generd) (explaining that
“condtitutiona amendment is necessary” to provide Didtrict with voting representation because “we do
not believe that the word ‘stat€’ as used in Article | can fairly be construed to include the Didtrict”).
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foundation of our condtitutiond structure. Nor did he underestimeate the equitable
damswhich his decison denied to resdents of the Didtrict . . . .

Tidewater, 337 U.S. a 586-87 (plurdity opinion of Jackson, J)) (dting Hepburn & Dundas, 6
U.S. (2 Cranch) a 453).

Like our predecessors we are not blind to the inequity of the Stuation plaintiffs seek to change.
But longstanding judicid precedent, aswdl asthe Conditution’ stext and history, persuede usthat this
court lacks authority to grant plaintiffs the rdief they seek. If they areto dbtainit, they must pleed their
causein other venues. Accordingly, plaintiffs mations for summeary judgment are denied, and
Oefendants mationsto dismiss are granted with respect to those daimsthat chdlenge the
conditutiondlity of the goportionment of the House of Represantatives. Theremaining damsare

remanded to the sngle didrict judge before whom they were origindly filed.

An order accompanies this memorandum.

March __, 2000.

MERRICK B. GARLAND
United States Circuit Judge

COLLEEN KOLLAR-KOTELLY
United States Didrict Judge
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