UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN H. NIX,
Plaintiff,
V. Civil Action No. 1:98CV03039 (ESH)
MARTIN HOKE,

Defendant.
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MEMORANDUM OPINION

Before the Court is defendant’ s second motion to dismiss, plaintiff’s opposition and cross-
motion for atorney’ s fees, and defendant’ sreply. At this stage of the proceedings, plaintiff’s complaint
has been reduced to only three state law tort claims. Defendant moves under Fed. R. Civ. P. 12(b)(6),
to dismiss these remaining clams for failure to exhaugt adminigtrative remedies as required under the
Federd Tort Clams Act (“FTCA”), or dternatively, for falure to state a clam upon which rdief may
be granted. Plaintiff responds that the FTCA does not apply in this case and that histort clams are
viable under applicable ate tort law. Plaintiff has dso crossmoved for attorney’ s fees, arguing that he
isa“prevailing party” under the Equal Accessto Justice Act (“EAJA”), 28 U.S.C. § 2412, asto the
issue of Westfdl certification. Because the complaint fails to Sate any viable tort clam under Ohio law,
the Court will grant defendant’s motion to dismiss. Since tort suits are exempted from coverage under

the EAJA, and plaintiff is not a prevalling party, plaintiff’s crossmotion is denied.



BACKGROUND

Pantiff’s Firs Amended Complaint, filed on June 8, 1999, dleged nine federd and Sate law
clams againg former United States Representative Martin Hoke; Bernice Ferencz, who is plaintiff’s
former neighbor; and unnamed John Does, ariang from the dleged wiretapping of plaintiff’ s telephones
and subsequent cover-up. On August 17, 1999, the Honorable Henry Kennedy dismissed the first six
counts, al of which asserted federd causes of action. Nix v. Hoke, 62 F. Supp.2d 110 (D.D.C.
1999).Y Theresfter, the United States intervened by certifying defendant, a former United States
Representative, pursuant to the Federal Employees Liability Reform and Tort Compensation Act of
1988 (“Wedtfdl Act”), 28 U.S.C. 8§ 2679. This Court has retained supplemental jurisdiction over
plantiff’s pending state law claims againgt defendant Hoke.

For the purposes of the present motion, the Court will assume, asit mugt, that plaintiff’s account
of thefactsistrue. Both plaintiff and defendant are resdents of Ohio. Defendant served as the United
States Representative for the Tenth Ohio Congressiond Didrict at al times pertinent to thiscase. In the
summer of 1993, plaintiff moved into the Brookside Drive neighborhood, and lived in the home of John

Master, abusiness associate, friend and longtime resident of the neighborhood. Plaintiff asssted

¥ Judge Kennedy aso dismissed the complaint asto al other defendants, leaving defendant Hoke as
the sole remaining defendant. The case was subsequently transferred to the undersgned. Much of the
history relaing to this matter is set forth in Judge Kennedy’ s decison and in the myriad of lawsuits that
Nix or hisfriend Master have filed in federal and Ohio dtate courts. See, e.g., Nix v. Sword, 168 F.3d
490 (6™ Cir. 1998) (table decision); Nix v. O'Malley, 160 F.3d 343 (6™ Cir. 1998); Master v. Federal
Bureau of Investigation, 926 F. Supp. 193 (D.D.C. 1996); Nix v. City of Cleveland, 700 N.E.2d 12
(Ohio 1998); Mader v. City of Clevdand, 667 N.E.2d 974 (Ohio 1996); Master v. City of
Clevdand, 661 N.E.2d 180 (Ohio 1996); Nix v. Chalko, 1998 WL 72495 (Ohio Ct. App. Feb. 19,
1998); Madter v. Chako, 1997 WL 298260 (Ohio Ct. App. June 5, 1997); Master v. O’ Mdlley,
1996 WL 157340 (Ohio Ct. App. April 4, 1996).
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Master with persond and business affairs, including the development of atract of undeveloped land
adjacent to Master’ s property. Plaintiff alegesthat certain Brookside Drive residents, who were dso
defendant’ s congtituents, opposed the development of the property and “banded together to block the
property’ s development.” (Compl. §22.) In December 1993, the Brookside Drive resdents, including
the Cleveland councilman for the ward, Petrick J. O’ Mdley, dlegedly held a meeting to discussthe
Master-Nix project and how to “get rid of John Nix.” (Compl. 123.) Inlate 1993 or early 1994,
O'Malley and one or more other residents told defendant about the Master-Nix development plans and
told him that they opposed the devel opment and wanted to “get rid of” plaintiff in order to stop the
development. (Compl. 125.)

In late 1993, plaintiff and Master filed a complaint againgt certain resdents of Brookside Drive
dleging defamation, invasion of privacy, and intentiond infliction of emotiond didress. Plantiff dleges
that O’ Malley and afriend, Robert Roche, then conspired to wiretap plaintiff’ s telephones in order to
find incriminating information about him, and pursuant to this conspiracy, they wiretapped his
telephones in early February 1994. Plaintiff asserts that various residents of Brookside Drive and
others were aware of the wiretapping and were given copies of wiretap tapes and/or transcripts of
those tapes. He contends that the wiretapping continued until March 29, 1994, when he became
aware of the wiretaps? Plaintiff alegesthat O'Malley disclosed his plan to wiretap plaintiff’ s phonesto

defendant. While plaintiff contends that defendant knew of the wiretapping while it was taking place, he

2" The complaint does not make clear exactly when the wiretapping ended, athough plaintiff contends
that the wiretapping was continuous during February and March of 1994, and that he discovered the
wiretaps around March 29, 1994.

-3-



does not claim that defendant played any role in the wiretgpping; that defendant ever possessed, heard,
or read the aleged tapes and transcripts; or that defendant ever gave copies of the tapes and transcripts
to anyone d<e.

Upon learning of the aleged wiretaps, plaintiff made a crimind complaint to the Federd Bureau
of Investigations (“FBI”). The case was assigned to Specid Agent (“SA”) Richard Hoke, an dleged
relative of defendant and afriend of O’ Malley. Plaintiff alegesthat defendant told SA Hoke that
O'Mdley had intercepted certain of plaintiff’ s cordless telephone conversations, that plaintiff was
causing problemsin the neighborhood, and that defendant had reason to believe that O’ Malley was
working in conjunction with the Cleveland Police Department in investigating plantiff. Paintiff aleges
that defendant dissuaded SA Hoke from pursuing the investigation, and that if the FBI had conducted a
“legitimate investigation,” the “fact that violations of federa law had occurred would have been
discovered,” leading to federal prosecutions of O’ Malley, Roche, and others. (Compl. §60.)

Haintiff and other aleged victims of the aleged wiretapping filed alawsuit based on the

wiretapping, Madter, et a. v. Sword, et d., No. 1:94cv0849, in the United States Digtrict Court for the

Northern Didtrict of Ohio. Paintiff claims that defendant assured the Brookside Drive residents that
“he would seeto it that the wiretapping would not cause any problems for them” and that they would be
“protected.” (Compl. 11167-68.) Plaintiff dso clams that the Sword defendants were told that
defendant was providing them assistance to make sure they would not have to testify, or that if they did
testify, that no harm would befall them if they denied knowledge of the wiretapping. In June 1994, John

Master filed another suit in the Cuyahoga County Court of Common Pleas styled Madter, et d. v.

Chako, et d., Case No. 272373, assarting alegal malpractice clam againgt his former attorney.
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Paintiff dlegesthat defendant conspired with the Brookside Drive resdents to cover-up the
aleged wiretapping and to conceal who did the wiretapping and how it was done. Thisincluded
dlegedly giving ass stance to Bernice Ferencz, a Brookside Drive resident who had been cdled to

tedtify in the Chalko and Sword cases. Plaintiff dleges that defendant contacted an attorney to ad

Ferencz in quashing the subpoenafor her to testify in the Chalko case, aswdl as*“counsd[ing] her in
furtherance of their cover-up.” (Compl. 1101) Paintiff alegesthat defendant filed afase affidavit in
the Sword matter, wherein defendant asserted that he did not know about the aleged wiretapping until
he read about it in the newspaper in March 1995.

Findly, plaintiff contends that defendant engaged in various efforts to tamper with witnessesin

the Sword and Chako cases. Plaintiff damsthat defendant conspired with O’ Malley and Miched

Dobronos, another Brookside Drive resident, to “get Dobronos out of town” o that he could not give a

deposition in the pending Sword and Chalko cases. (Compl. 1108.) Plaintiff aleges that the three

men “plotted to have Dobronos take a trip to Hawaii on the date of his deposition” in order to avoid the
deposition and continue the cover-up. (Compl. 110.) Paintiff clamsthat defendant and O’ Mdley
did in fact “causg]] Dobronos to take these actions on the morning of April 4, 1995.” (Compl. 112
Paintiff aleges further that defendant advised and assisted Ferencz and one or more other Brookside

Drive resdents to give fase tetimony in the Chalko and Sword matters.

Based on these dlegations, plantiff brings cdlams of 1) primafacietort, 2) invason of privecy,
and 3) obstruction of/interference with legd remedies. This Court finds that even assuming the

foregoing dlegations to be true, plaintiff has falled to state any viable state tort clam.



LEGAL ANALYSIS
Standard of Review and Applicable Law
In consdering a motion to dismiss for failure to state a claim, this Court proceeds as though dl
dlegationsin plaintiff’s complaint are true and construes them in the light most favorable to plaintiff.
Nix, 62 F. Supp.2d at 113-14 (citations omitted). “Dismissa under Rule 12(b)(6) is proper when,
taking the materid dlegations of the complaint as admitted, and construing them in plaintiff’s favor, the
court finds that the plaintiff hasfailed to dlege dl the materid elements of his cause of action.” Weyrich

v. The New Republic, Inc., 235 F.3d 617, 623 (D.C. Cir. 2001) (internd citations omitted).

Defendant moves to dismiss plantiff’s remaining clams arguing that 1) because Westfdl certification is
proper and the suit is covered by the Federd Tort Clams Act, plaintiff’s cdlaims should be dismissed for
fallure to exhaust adminigrative remedies, and 2) even if Westfal certification isimproper, plaintiff has
faled to state any viable state tort law claims, and in addition, his tort clams are barred by the statute of
limitations. Because the Court finds that plaintiff has failed to state atort clam for which relief may be
granted, the Court need not address the propriety of the Westfall certification or the exhaustion of
adminigrative remedies argument.

In order to determine whether plaintiff has stated aclaim for relief, this Court must first
determine whether Didtrict of Columbiaor Ohio law will gpply. “When deciding state-law clams under
diversty or supplementa jurisdiction, federd courts apply the choice-of-law rules of the jurisdiction in

which they gt.” 1dedl Electronic Security Co., Inc. v. International Fiddlity Ins. Co., 129 F.3d 143,

148 (D.C. Cir. 1997). In resolving choice of law questions, the Digtrict of Columbiaemploysa

governmentd interests gpproach, which baances the competing interests of the two jurisdictions.
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Estrada v. Potomac Elec. Power Co., 488 A.2d 1359, 1361 n.2 (D.C. 1985); Myersv. Gaither, 232

A.2d 577,583 (D.C. 1967). See dso Godbey v. Frank E. Basll, Inc., 603 F. Supp. 775, 777 n.8

(D.D.C. 1985). In determining which jurisdiction has the grester interest in having their own laws
apply, this Court considers “the place of the injury, the place where the conduct occurred, the domicile
of the parties, [and] the place where the relationship between the partiesis centered.” Myers, 232

A.2d at 583. Seeaso Estrada, 488 A.2d a 1361 n.2 (citing Restatement (Second) of Conflicts §

145).

Applying these factors to the case a hand, this Court finds that Ohio has a greeter interest in the
determination of thisdlam.? Both parties are residents of Ohio. Defendant was the United States
Representative of a Congressond didrict in Ohio during the rlevant time period. Plaintiff’ sdleged
injury occurred in Ohio. The relationship between the parties is centered in Ohio, and in particular, in
the neighborhood where the property dispute arose. While it appears from the complaint that plaintiff
dleges that defendant committed the alegedly tortious acts in both Ohio and the Didtrict of Columbia,
because of the more significant relationship this matter has with Ohio and the attendant interest of that

State in having its own laws apply, this Court finds that Ohio tort law should be applied#

¥ The patiesfailed to address the conflict of laws issuesin their briefs. While this Court finds that
Ohio law does apply, andyss under Digtrict of Columbialaw, which would lead to the same outcome,
isaso briefly noted herein in footnotes.

4 With respect to gpplicable statutes of limitations, however, this Court reaches a different conclusion.

When exercising supplementd jurisdiction, the Court “applies the forum state' s choice-of-law rules and

the gate Satute of limitations indicated thereby.” A.l. Trade Finance, Inc., v. PetraInt’| Banking

Corp., 62 F.3d 1454, 1463 (D.C. Cir. 1995). Because the Didtrict of Columbiatreats the statute of

limitations as a procedurd issue rather than a substantive one, the law of the forum state gpplies, asit

does with respect to all procedura matters. Materia Supply Int'l, Inc. v. Sunmatch Indus. Co., Ltd.,
(continued...)
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. Prima Facie Tort
Pantiff’ sfirst sate law tort claim is based on the theory of primafacietort. Plaintiff concedes
that Ohio law does not recognize such aclam.?’ (Opp. a 8.) In fact, the Ohio Supreme Court has

specifically declined to adopt the theory of primafacietort. Cogell v. Toledo Hosp., 527 N.E.2d 858,

860 (Ohio 1988) (“We note that Ohio’ s courts have not adopted the above-described intentiona tort
theory. Moreover, such theory has been expresdy regjected . . . . [W]e are not at this time persuaded
that the adoption of the primafacie tort theory would contribute to that body of the law.”). Thereisno
basis for this Court to create a new cause of action under Ohio law where the Ohio Supreme Court has

refused to do s0. Therefore, this claim will be dismissed

4(...continued)
146 F.3d 983, 991-92 (D.C. Cir. 1998); A.l. Trade Finance, 62 F.3d at 1458. Therefore, the District
of Columbia statutes of limitations govern plaintiff’s damsin this case.

¥ Smilarly, Digtrict of Columbialaw has not recognized a cause of action for primafacietort. See
Schwartz v. Franklin Nationd Bank, 718 A.2d 553, 556-57 (D.C. 1998) (noting that the District of
Columbia has not recognized primafacietort); Art Metal-U.S.A., Inc. v. United States, 577 F. Supp.
182, 184 (D.D.C. 1983) (“Didtrict of Columbia courts have not embraced aform of generic tort like
the primafacietort . . .”).

9 Evenif this Court were to recognize such aclaim, it would likely be time-barred under the Didtrict of
Columbia s generd three-year Satute of limitationsfor dl civil dams. See D.C. Code § 12-301(8).
The record isincomplete with respect to the exact chronology, however, rendering it impossible to
determine with any precision when defendant’ s last alleged tortious act occurred. If, asit gppears, the
last dleged act was plaintiff’s dleged interference with witness tesimony in the Chalko case, which was
scheduled for trid on November 27, 1995 (Compl. 1] 113), the statute of limitations most likely expired
latein 1998. Paintiff filed the Firs Amended Complaint in this casein June 1999, but under Fed. R.
Civ. P. 15(c)(2), the Firs Amended Complaint could arguably relate back to the origind Complaint,
filed on December 12, 1998. However, since thereis no cause of action for primafacie tort, the Court
need not resolve the statute of limitations issue.
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1. Invasion of Privacy

Paintiff’s second state law tort clam aleges that defendant invaded his privacy. Ohio law
recognizes four ditinct theories of tortious invasion of privacy: (1) intrusion upon seclusion; (2) public
disclosure of private facts, (3) false light publicity; and (4) appropriation of name or likeness. Yoder v.

Ingersoll-Rand Co., 31 F. Supp.2d 565, 570 (N.D. Ohio 1997). See also Wdlf v. Regardie, 553

A.2d 1213, 1216-17 (D.C. 1989) (recognizing these same torts under Digtrict of Columbialaw).
Plantiff asserts two theories here — intrusion upon seclusion and public disclosure of private facts. Even
assuming the facts aleged in the complaint to be true, plaintiff has not stated a clam for ether type of
invason under Ohio law.

The Ohio Supreme Court has described intruson upon secluson as “the wrongful intruson into
on€e' s private activities in such amanner as to outrage or to cause mentd suffering, shame, or humiliation
to aperson of ordinary senshilities” Sustinv. Fee, 431 N.E.2d 992, 993 (Ohio 1982) (citation
omitted). Ohio courts have noted that, as a generd proposition, wiretgpping is “the kind of act or

conduct thet fits the definition of an intruson” upon another person’s secluson. LeCrone v. Ohio Bell

Telephone Co., 201 N.E.2d 533, 536 (Ohio Ct. App. 1963). In this case, however, thereisno
dlegation that defendant took any part in the dleged wiretapping. Plaintiff contends that Roche and
O'Mdley planned and executed the wiretap. (Compl. §132-33, 41.) Plaintiff essentialy clams that
defendant was aware of their wiretgpping activities, did nothing to stop them, and assisted a cover-up
of the activities after thefact. (Compl. 1135, 39, 46.) However, these dlegations are insufficient asa

maiter of law to establish an invasion of plaintiff’s privecy by the defendant. Plantiff’salegationin

paragraph 183 of his complaint that “[b]y participating in and conducting the wiretgpping of John NiXx,

-O-



and its attendant concealment and cover-up, whether before or after the fact, Hoke. . . invaded Nix’s
privacy,” isdso inaufficient to plead invason of privecy. Plantiff has, in fact, dleged no facts to support
his assartion that defendant ether “participated in” or “conducted” the wiretapping. Because plaintiff
has failed to dlege any conduct by defendant that would establish this cause of action, plaintiff hasfaled
to state aclaim for which relief can be granted under Ohio law.”

Pantiff dso argues that he has stated a clam for public disclosure of private facts. In order to
dae aclam for this cause of action under Ohio law, plaintiff must dlege:

(1) publicity, i.e,, the disclosure must be of a public nature, not private; (2) the

facts disclosed must be those concerning the private life of an individua, not

his public life; (3) the matter publicized must be one which would be highly

offensive and objectionable to a reasonable person of ordinary sensihilities;

(4) the publication must have been made intentiondly . . . ; and (5) the matter

publicized must not be alegitimate concern to the public.

Setav. Reading Rock, Inc., 654 N.E.2d 1061, 1067 (Ohio Ct. App. 1995) (citation omitted). Ohio

courts have darified “publicity” to mean “communicating the metter to the public at large, or to so many
persons that the matter must be regarded as substantially certain to become one of public knowledge. .
..” 1d. a 1068 (citation omitted).

Again, plantiff has not dleged any facts to support his clam that defendant disclosed plaintiff’s

7" Inthe Digtrict of Columbia, intrusion upon seclusion has three dements; (1) an invasion or
interference by physicd intrusion, by use of adefendant’s sense of sight or hearing, or by use of some
other form of investigation or examination; (2) into a place where the plaintiff has secluded himsdlf, or
into his private or secret concerns, (3) that would be highly offensive to an ordinary, reasonable person.
Walf, 553 A.2d at 1217 (citations omitted). As discussed above, plaintiff’sfalureto dlege any factsto
support his dlegation that defendant participated in the wiretgpping prevents him from making thisclam
based on either Ohio or D.C. law.
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private conversations to anyonef Although there are alegations that certain Brookside Drive residents
distributed copies of the alleged tapesto other parties, none of these dlegations pertains to defendant.
Moreover, plaintiff does not demondtrate the requisite level of publicity. He aleges that the wiretep
tapes and transcripts were distributed to or provided to “certain Brookside Drive residents, Cleveland
Police officer Sue Sazima, and various atorneys.” (Compl. 147.) Thisfdls congderably short of a
communication to the “public a large” or of acdam that the information has become “public
knowledge’ in any sense. Having falled to dlege these dements of the cause of action, plantiff’sclam

for public disclosure of private facts must be dismissed.?

V. Interference with Legd Remedy

8 Smilaly, plantiff has failed to state aclaim under D.C. law. In the Didtrict of Columbia, public
disclosure of private facts conssts of: (1) publicity, (2) absent any waiver or privilege, (3) givento
private facts, (4) in which the public has no legitimate concern, and (5) which would be highly offensive
to areasonable person of ordinary senshilities. Wolf, 553 A.2d at 1220. In Vassliadesv.
Garfinckd's, 492 A.2d 580 (D.C. 1985), the court noted that “any broadcast over the radio, or
gatement make in an address to alarge audience, is sufficient to give publicity,” and described the
determinative factor as*“whether the communication is public instead of private” 1d. at 587. Agan, the
publicity aleged in this case does not rise to the level envisoned in the public disclosure tort that D.C.
courts have recognized, and moreover, is not tied in any way to the defendant.

¥ Evenif plaintiff had stated a cdlaim under Ohio law, the daims would likely be time-barred under the
Didrict of Columbia s Satute of limitations relaing to this type of invason of privecy dam. Under
Didtrict of Columbialaw, thereis a one-year statute of limitations gpplicable to libel, dander, and other
amilar intentiond torts. See D.C. Code § 12-301(4). This bar has been applied to invasion of privacy
clamsin the Didrict on the grounds that thistype of claim is essentialy atype of defamation. Grunseth
v. Marriott Corp., 872 F. Supp. 1069, 1074-75 & n.12 (D.D.C. 1995); Doe v. Southeastern Univ.,
732 F. Supp. 7, 8 (D.D.C. 1990). With respect to public disclosure of private facts, the record offers
no indication when the last disclosures are aleged to have taken place, but to the extent the dleged
disclosures occurred before December 1997, they are time-barred, even assuming that the alegations
of the amended complaint relate back to the first complaint for statute of limitations purposes.
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Faintiff’ sthird tort claim is based on defendant’ s aleged interference with plaintiff’s civil suits
agang various Brooksde Driveresidents. Plaintiff daims that defendant submitted afdse affidavit in
the Sword matter (Compl. 1 105), plotted to prevent Michagl Dobronos from giving a deposition in

both the Sword and Chalko matters (Compl. [ 108-112), and induced several Brookside Drive

resdents to testify falsaly in both matters (Compl. 1 120, 124-26). To state aclam for interference
with alegd remedy in Ohio, aplantiff must show: (1) pending or probable litigation involving the
plantiff, (2) knowledge on the part of the defendant that litigation exists or is probable, (3) willful
destruction of evidence by defendant designed to disrupt the plaintiff’s case, (4) disruption of the

plaintiff’s case, and (5) damages proximately caused by the defendant’ s acts. Smith v. Howard

Johnson Co., Inc., 615 N.E.2d 1037 (Ohio 1993). Plaintiff fals to dlege the third and fifth e ements.

Frd, plantiff hasfalled to dlege any interference with any “evidence” It gppearsthat plantiff is
attempting to fit aclam for perjury, subornation of perjury, and witness tampering into acivil clam for
interference with legd remedies. Under Ohio law, however, there must be “willful destruction of
evidence” in order for defendant to be liable under this cause of action. 1d. Ohio courts have
expanded this definition to include ateration and conceament, as well as destruction, of evidence.

Drawl v. Cornicdli, 706 N.E.2d 849, 851-52 (Ohio Ct. App. 1997). Itisclear from Ohio precedent,

however, that ligbility under this cause of action has not been extended to perjury, subornation, or

witness tampering, but instead has been limited to interference with physical evidence. See, eq.,

Matyok v. Moore, 2000 WL 1232417 at * 3 (Ohio Ct. App. 2000) (broken staircase); Drawl, 706

N.E.2d at 850-51 (medical records); Sheetsv. Norfolk Southern Co., 671 N.E.2d 1364, 1370 (Ohio

Ct. App. 1996) (tape recordings); Webster v. The Toledo Edison Co., 1996 WL 629468, * 3 (Ohio
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Ct. App. 1996) (tire studs); Tomas v. Nationwide Mutud Ins Co., 607 N.E.2d 944 (Ohio Ct. App.
1992) (vehicle wreckage). Plaintiff does not cite, and the Court cannot locate, any case in which Ohio
courts have held a party liable for tampering with awitness or procuring false tesimony. Moreover, the
Supreme Court of Ohio has noted that “dlegations congtituting perjury, subornation of perjury, and
conspiracy to commit perjury . . . are punishable under the crimina tatutesbut . . . for public policy
reasons, may not be the bass of acivil lawsuit.” Cogdl, 527 N.E.2d a 860. Given this clear
indication that Ohio is unwilling to impose civil ligbility for the type of conduct dleged here, the Court
must dismissthisdam.

Even assuming arguendo that this cauise of action covers fase testimony, Ohio law requires the
plantiff to show that defendant’ s acts proximatdly caused plantiff’s damages. This requires a showing
that (1) plaintiff pursued theinitia civil action, and was unsuccessful because of the abbsence of the
destroyed evidence, or at the very leadt, that the destruction of the evidence in question made pursuing
theinitid daim impossble; and (2) that the destroyed evidence would have enabled plaintiff successfully
to pursue the initid civil action. Tomas, 607 N.E.2d at 948, 949 (“[T]here mugt, at the very least, be
some proximeate relationship between the failure of successin the underlying action and the unavailability

of the destroyed evidence.”); see also Holmesv. Amerex Rent-A-Car, 710 A.2d 846, 850-51 (D.C.

1998) (discussing Tomas). “ Speculation based upon possihility is too tender a reed upon which to base
adamfor reief.” Tomas, 607 N.E.2d at 950. Plaintiff does not alege that the lawsuits at issue had
unfavorable outcomes or that they were rendered impossible. While the Court cannot locate any

published opinion in the Master v. Sword case filed in the Northern Didtrict of Ohio, an opinion

available on Westlaw in the Magter v. Chalko case indicates that the Court of Appedls of Ohio, Eighth
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Didtrict, reversed atrid court judgment for plaintiffs. Master v. Chalko, 1997 WL 298260 (Ohio Ct.
App. June 5, 1997). However, based on that opinion, which describes the case as alega mapractice
clam, the aleged wiretgpping has no gpparent sgnificance or relevance to that case. While plaintiff
contends that absent defendant’ s dleged interference in the FBI investigation, violations of federd law
would have been uncovered (Compl. 1 60), plaintiff makes no dlegation that the absent the aleged

interference, plantiff would have been able to successfully pursue ether the Sword or Master avil

actions. Plantiff’s conclusory dlegation that defendant’ s actions disrupted his cases and proximeately
caused his damages (Compl. 11 188), which is unsupported by any factud dlegations, isinsufficient to
date aclam of interference with lega remedies’?

Because plaintiff hasfailed to sate a claim upon which relief may be granted, the Court need
not address the issue of whether Westfdl certification in this case is proper or whether plaintiff has

faled to exhaust administrative remedies under the FTCA. Moreover, because thisis atort case, and

1 The Didtrict of Columbia has not recognized a cause of action for intentional interference with legal
remedies. The D.C. Court of Appedls only recently recognized a cause of action for negligent or
reckless spoliation of evidence, Holmes, 710 A.2d at 848, but has not recognized an action for
intentiona spoliation. Even if such acause of action were recognized under D.C. law, plaintiff would
face the same problems he faces under Ohio law. In Holmes, the court laid out the eements for
negligent or reckless spaliation of evidence: (1) existence of apotentid civil action; (2) alegd or
contractua duty to preserve evidence which isrelevant to that action; (3) destruction of that evidence
by the duty-bound defendant; (4) sgnificant impairment in the ability to prove the potentid civil action;
(5) aproximate relationship between the impairment of the underlying suit and the unavailability of the
destroyed evidence; (6) asgnificant posshility of success of the potentid civil action if the evidence
were available; and (7) damages adjusted for the estimated likelihood of success in the potentid civil
action. 710 A.2d a 854. Even assuming that the requirement of a specia duty to preserve would not
apply outsde of the redlm of negligence, seeid. a 849, plaintiff till has not alleged adequate facts to
establish “destruction” of “evidence” Moreover, no facts have been aleged to show sgnificant
impairment in the civil suits or asignificant likelihood of success absent the dleged interference.
Therefore, plantiff hasfaled to state a claim for which relief can be granted in this jurisdiction.
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therefore excluded from the EAJA provison for attorney’ s fees, plaintiff’s cross-motion for atorney’s
feesisdenied. See 28 U.S.C. §2412(d)(1)(A) (excluding tort cases from the EAJA provision for
atorney’ sfees); In re Turner, 14 F.3d 637, 640- 41 (D.C. Cir. 1994) (same). In addition, contrary to
plantiff’s argument, heisnot a“prevailing party” on the issue of Westfdl certification, for the Court
need not decide whether certification is proper given the resolution of this motion.
CONCLUSION
For the reasons et forth above, defendant’ s motion to dismiss plaintiff’s complaint is granted

and plaintiff’s cross-motion for atorney’ s feesis denied.

ELLEN SEGAL HUVELLE
United States Digtrict Judge

Date:



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN H. NIX,
Plaintiff,
V. Civil Action No. 1:98CV03039 (ESH)
MARTIN HOKE,

Defendant.

N N N N N N N N N N N

ORDER
Upon congderation of Defendant’s Second Motion to Dismiss[75-1] it ishereby ORDERED
that the motionisGRANTED. Upon consderation of Plaintiff’s Cross-Motion for Attorney’s Fees
[78-1], itishereby ORDERED that the motionisDENIED. The above-captioned complaint is
hereby dismissed with prgudice.

SO ORDERED.

ELLEN SEGAL HUVELLE
United States Digtrict Judge

Date:



