UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

BONI TA PRYOR,
Plaintiff,
V. Civil Action
No. 98-419 (GK)
DI STRICT OF COLUMBI A, ET AL.,

Def endant s.

VEMORANDUM OPI NI ON

Plaintiff Bonita Pryor has filed an Applicationfor Wit of Habeas
Cor pus Ad Testi fi candum[#67-1], and a Modi fi ed Application for Wit of
Habeas Cor pus Ad Testifi candum[ #71-1]. Upon consi derati on of the two
Appl i cations, the Qpposition of the District of Colunbia, the Position
of the United States, and t he applicable statutory and case | aw, t he
Court concludes that the two Applications nust be deni ed.

Plaintiff is aprisoner incarcerated at FMCCarswel | (afacility
operated by the Federal Bureau of Prisons) in Carswell, Texas, on
Di strict of Col unbi a charges for drug possessi on and escape. She has
br ought the present civil lawsuit agai nst the District of Col unbia for
violationof 42 U . S.C. §1983, andtrial is schedul ed for Cctober 25,
2000.

In her two Applications for a Wit of Habeas Corpus Ad

Testificandum Plaintiff seeks the followingrelief: (1) an order

-1-



requiring the custodian to produce Plaintiff in the District of
Col unbia or the area “forthwith”; (2) an order requiring the Def endant
Di strict of Col unbi a and Federal Bureau of Prisons to hold her inthe
area until her trial is conpleted; (3) awit of habeas corpus ad
testificandumdirecting her custodi anto produce her for trial, and an
order requiring the District of Col unbi a Departnent of Corrections and
t he Federal Bureau of Prisons to hold her inaDistrict of Colunbia
facility until the trial is conpleted and she is remanded to her
ori gi nal custodi an, the warden of FMC Carswel | . The Court concl udes,
for the foll ow ng reasons, that there are not sufficient grounds for
granting the Applications.

Plaintiff is currently housed at FMC Carswel | and her cust odi an
isthe warden of that institution. Neither he nor any ot her offici al
of the Federal Bureau of Prisonsis an appropriate official to provide
transportation to and housing in the District of Colunbia for the
Plaintiff. The Carswell warden, as Plaintiff’s custodian, is the
appropriate official to surrender her custody, but he would be
transferring her tothe custody of the United States Marshal s Servi ce,
whi ch woul d t hen have the responsi bility of transporting her tothe
District of Colunbia. See 28 U. S.C. § 566(c).

Put inpractical ternms, it isthe United States Marshal s Service
whi ch woul d have to pay the costs of transporting her tothe District

of Col unbi a (estimted at $2, 880) and housi ng her at the D. C. Jail
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(estimated at $70.50 a day now and $81.00 in the near
future).! Section 1921(d) of Title 28 of the U.S. Code permts the
Mar shal s Service to coll ect, inadvance, a deposit to cover the fees
and expenses anticipatedin executingawit or order inacivil case,
thus ensuring that private litigants will bear their own costs in such
cases.

Whi | e every prisoner should, as a matter of fundanental fairness
and decency, be ableto attend their owncivil rightstrial, there

sinmply is nosuch constitutional right. See Price v. Johnson, 334 U. S.

266, 285-86 (1948), overrul ed on ot her grounds, Md eskey v. Zant, 499
U.S. 467 (1991). Consequently, it lieswithinthe Court’s discretion
whet her or not toissueawit of habeas corpus adtestificandum 1In
maki ng thi s determ nati on, the Court nmust wei gh a nunber of factors,
i ncluding the security ri sk and dangers posed in transportingthe
prisoner, the magni t ude of the expense, the possibility of postponing
the trial, the availability of testinmony by other than in-court
presentation, etc.?

Inthis case, Plaintiff has certainly denonstrated that sheis a

1 Sincethereis no Bureau of Prisons facility near enoughtothe
District of Colunbiato allowfor thedaily transportationof Plaintiff
to trial, she would have to be housed at the D.C. Jail.

2 Bot h Def endant and t he Uni t ed St at es have ci t ed nunmer ous cases
and recent A.L.R Annotationstothis effect. See, e.qg., Mihanmedv.
Warden, Baltinore City Jail, 849 F.2d 107, 112-13 (4t Cir. 1988),
Pollardv. Wite, 738 F. 2d 1124, 1125 (11" Cir 1984), cert. deni ed, 469
U S 1111 (1985).
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real security risk and poses a danger to others. As set forthin

Def endant’ s Opposition, she has many drug convictions, Bail Reform

Act convi ctions, ®and an extensive institutional history of disciplinary
vi ol ations.*

Moreover, there are alternatives available, nanmely video
conferencing (thefacilities for which do exi st at FMC Carswel | ), or
vi deo or witten deposition. Finally, the cost woul d be substanti al - -
probably wel |l over $5,000. Thereis noreasonthat the District of
Col unmbi a, strapped as it to provi de the nost basic soci al servicesto
its citizens (education, health care for the poor, housing for the
honel ess, and safety and confort for its neglected and abused
children), should have to |lay out these expenses.

For the foregoing reasons, the Applications are denied.

Dat e G adys Kessl er
United States District Judge

3 1n 1995, Plaintiff was rel eased on parol e in her underlying
drug case t hrough work rel ease to a hal f-way house; after fleeingthe
hal f way house w t hout perm ssion and failingtoreturn, her parol e was
revoked and she was convi cted on t he escape charge for which she i s now
serving an 18 nont h sentence. |f she had not escaped fromt he hal f - way
house, she would not be incarcerated at this tine.

4 On August 7, 2000, Plaintiff’s custody | evel was i ncreased to
maxi mum
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