UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL PARK AND CONSERVATION
ASS"N, ET AL.,

Plaintiffs,
V. - Civil Action
No. 98-615 (GK)
ROBERT STANTON, DIRECTOR, NAT"L
PARK SERV.. ET AL.,

Defendants.

MEMORANDUM OPINION

Plaintiffs National Parks and Conservation Association
("NPCA"), Barry Harper, and the Anerican Canoe Associ ation ("ACA")
bring this suit against Robert Stanton, Director of the Nationa
Park Service ("NPS"'), and Bruce Babbitt, Secretary of the Depart-
ment of the Interior ("Secretary"), challenging Defendants' plan
for managenent of the N obrara National Scenic R ver ("N obrara"),
| ocated i n Nebraska. The chall enged managenent pl an, under which
NPS del egates all its responsibilities for managi ng the Niobrarato
an independent |ocal council over which NPS has virtually no
control, is the first of its kind. Plaintiffs also challenge the
adequacy of the Environnental |npact Statenent created by Defen-
dants pursuant to the National Environnental Policy Act, 42 U S.C
§ 4321 et seq. ("NEPA").

This matter is now before the Court on the parties' cross-

notions for summary judgnment. Upon consideration of the notions,



oppositions, replies, and the entire record herein, for the reasons
di scussed below, Plaintiffs' Mtion for Summary Judgnent [#18] is
granted, and Defendants' WMtion for Summary Judgnment [#19] is
denied.

l. Background!

The Ni obrara, a unique river with abundant resources that runs
through north-central Nebraska, is known for its historical,
pal eont ol ogi cal , archaeol ogical, and ecol ogical treasures. 137
Cong. Rec. H2299 (daily ed. May 14, 1991) (statenent of Representa-
tive Hoagland). |Its forests abound with ponderosa pine, American
elm bur oak, green ash, basswood, hackberry, and black wal nut
trees. A R at 1028-29. There is striking bio-diversity anong the
vegetation, where 160 plant species from eastern, western, and
northern forest ecosystens intermngle along the River valley.
A.R at 1028. The Niobrara provides shelter and honmes for bald
eagl es, turkeys, grouse, quails, doves, pheasants, ducks, and
geese. A R at 1030. It is also hone to several threatened and
endanger ed species, including the peregrine falcon, the interior

| east tern, the piping plover, and the whooping crane. 1d.

! Pursuant to Local Rule 108(h), "[i]n determ ning a notion
for summary judgnment, the Court may assune that facts identified by
the noving party in its statenment of material facts are admtted,
unl ess such a fact is controverted in the statenent of genuine
issues filed in opposition to the notion.”™ The Court thus takes
these facts fromthe parties' Statenents of Material Facts Not in
Di spute. Furthernore, since this case is a review of an
adm ni strative agency's decision, the Court also relies on facts
contained in the Adm nistrative Record ("AR™").
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Pal aeontol ogists find a wealth of artifacts on the fossil beds
along the N obrara, including deposits from eighty species of
extinct vertebrates. A R at 1028. 1In one fossil excavation site,
at least 146 vertebrate species were found. Id. O the 164
cat al oged fossil excavation sites, 15 were rated as internationally
significant, and 37 were rated nationally significant. 1d. The
Ri ver was nanmed one of the 10 best canoeing rivers in the nation by
Backpacker magazi ne, and one of the eight special canping areas in
the nation by Qutside magazine. 137 Cong. Rec. H2299 (daily ed.
May 14, 1991)(statenent of Representative Hoagl and).

One of the Niobrara's unique features is that it runs largely
t hrough private land. 1n 1991, Congress, despite | ocal opposition,
desi gnated portions of the N obrara to becone conponents in the
pre-existing national WId and Scenic Rivers system Ni obrara
Sceni ¢ River Designation Act of 1991, Pub. L. 102-50, 105 Stat. 254
(1991) ("NSRDA"); 16 U.S.C. 81274(a)(117). Recognizing that the
area along the River was largely privately-held, Congress limted
the amount of l|and the federal governnent could acquire, and
encouraged state and local involvenent in the adm nistration and
managenent of the River |ocale. NSRDA, 105 Stat. at 255. Congress
al so created the eleven nenber N obrara Scenic River Advisory
Comm ssi on (" Advi sory Conm ssion"), an advisory group representing
| ocal interests, for the purpose of aiding NPS in developing a
managenent plan for the area. 1d.

As t he agency responsi bl e for overseeing the adm ni strati on of
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the Ni obrara, NPS developed, with the help of the Advisory
Comm ssion, a General Managenent Plan and Environnental | npact
Statenment ("GW/ EIS"). The GW/EIS outlined four nmanagenent
alternatives for admnistering the Niobrara: Alternative A which
called for no action, was the basel i ne agai nst which to conpare the
other plans; Alternative B provided for managenent by a |oca

council, which would include nenbers fromvarious county and state
agencies, as well as local I|andowers and business people;

Al ternative C provided for partnershi p managenent between NPS and
| ocal entities, where any necessary servi ces needed i n managi ng t he
River would be provided by local entities; and Alternative D
provi ded for NPS managenent with i nvol venent of |ocal entities. In
its EI'S, NPS considered Alternatives B, C, and D together, w thout
eval uati ng possible environnental inpacts that m ght occur under
one alternative but not others. NPS explained that it created the
EIS in this manner because it did not believe the inpacts of the
three alternatives would be different, since they shared a common
goal .

NPS chose Alternative B as the preferred strategy for nmanagi ng
the N obrara, and that decision was nenorialized in the Record of
Deci sion ("ROD'), as was the general managenent plan and final EI S
for the Niobrara. In July of 1997, NPS entered into the Interl ocal
Cooperative Agreenment ("Interlocal Agreenment”) with | ocal Nebraska
governnmental entities. The Interlocal Agreenent established the
Ni obrara Council ("Council"), and outlined the Council's duties,
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whi ch included: enter into agreenents with NPS or the U S. Fish
and Wldlife Service ("FW5"); obtain and use funds fromany source
to performits functions; coordinate managenent of the N obrara
wi th the responsi bl e agenci es; assi st the four cooperating counties
in devel oping zoning and other land protection nethods; review
county zoni ng ordi nances and actions for consistency wwth the GW;
provide a forum for |andowner/governnment conflict; work wth
| andowners and provide technical assistance where there is no
zoni ng; manage | aw enforcenent, public access sites, visitor use
| evel s, and other operational functions; retain the services of
prof essionals as necessary to perform its duties; retain staff
menbers to performits functions; and acquire and nmanage real and
personal property for staff office purposes only. Interlocal
Agreenent, at Y 5. The Interlocal Agreenent also noted that the
Counci|l should attenpt to find outside sources of noney, to avoid
having NPS "dictate the decisions of the council." [|d.

The Council may only be dissol ved by act of the four cooperat -
ing counties, or by termnation of the Interlocal Agreenent by NPS.
By- Laws of N obrara Council, art. IV, § 1 ("By-Laws"). Any of the
four counties may withdraw fromthe Interl ocal Agreenent upon 60
days’ notice, but the wthdrawal of any county does not term nate
the agreenent. Interlocal Agreenent, at § 11

The Council consists of fifteen nenbers: four county comm s-
sioners (one fromeach participating county); four |andowners (one
from each participating county); two representatives of |ocal
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Nat ural Resource Districts; one tinber industry representative; one
recreational business representative; one representative of the

Nebr aska Gane and Par ks Conmm ssi on; one FW5 representative; and one



NPS representative. By-Laws, art. |, 4. Decisions are reached
through sinple magjority vote. 1d. at art. I, T 10(k)(1).

On August 6, 1997, the Council entered into a Cooperative
Agreenment with NPS, as called for in the ROD. The Cooperative
Agreenment can be termnated by either party upon sixty days’
notice, and can be nodified by nutual witten agreenent. By-Laws,
art. Vvil, ¥ A If the Council fails to manage and protect the
Ni obrara as set forth in the GW/EIS, NPS has the authority to
term nate the Agreenent and i npl enent one of the other Alternatives
for managing the N obrara. Under the GW/EIS, the Council nust
carry out its activities to neet standards acceptable to NPS. A R
at 965-1175. Under the Cooperative Agreenent, NPS nust "consider
for consistency with the GW the advice and recommendati ons of the
Council during and upon conpletion of its activities identified
above." Cooperative Agreenment, Art. |I1.B

Plaintiffs allege that although it has been over one and a
hal f years since the Council was established, nothing has been done
to protect or manage the N obrara' s resources. Plaintiffs
chal I enge the decision to adopt Alternative B, the duties that have
been delegated to the Council, and NPS conpliance wth NEPA
Plaintiffs seek an injunction requiring NPS to admnister the
Ni obrara itself, and requiring NPS to conplete a nore thorough EI' S
under NEPA.

Il1. Standard of Review



Al parties recognize that the Court is bound by a highly
deferential standard of review for agency action. Under the
Adm ni strative Procedure Act ("APA"), an agency's action may be set
asideonly if it is "arbitrary, capricious, an abuse of discretion,
or otherwi se not in accordance with law" 5 U S.C. 8§ 706(2)(A).
In exercising its narrowy defined duty under the APA, the Court
must consider whether the agency acted within the scope of its
| egal authority, adequately explained its decision, based its
decision on facts in the record, and considered the relevant

factors. Marsh v. Oregon Natural Resources Council, 490 U. S. 360,

378 (1989); Citizens to Preserve Overton Park, Inc. v. Volpe, 401

U.S. 402, 415-16 (1971).
I11. Analysis

The three i ssues presented in this case are whether Plaintiffs
have standing to bring either of their clainms, whether NPS has
unlawful ly delegated its responsibilities to the Council, and

whet her NPS' EISis insufficient and therefore violative of NEPA. 2

2 Prelimnarily, there is a procedural issue that nust be
addressed. Plaintiffs present evidence that is not found in the
Adm ni strative Record, and in sonme cases did not materialize until
after NPS nmade its final decision in this case. Nei t her party
di sputes that such evi dence can be considered for the standing and
NEPA i ssues, and both parties agree that the Interl ocal Agreenent,
t he Cooperative Agreenent, and the Council's By-Laws should be
considered in deciding the unl awful delegation claim Defendants
argue, however, that Plaintiffs wongfully rely on additional
extra-record and post-deci si onal evidence in their argunents on the
unl awf ul del egation claim Because this claimis brought under the
APA, the Court can only consider evidence that is included in the
Adm ni strative Record, and will thus not take into account the
additional evidence provided by Plaintiffs on the unlawful
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A. Justiciability

Def endants argue that Plaintiffs do not have standing to bring
either of their clainms, and that neither claimis ripe.

1. Standing

To prove standing, Plaintiffs nmust show (1) they have
suffered a concrete, personal, and particularized "injury in fact"
to a legally protected interest; (2) a causal connection between
the injury and the action of the defendant, fairly traceable to the
chal l enged action; and (3) a |likelihood, as opposed to nere
specul ation, that the injury will be redressed by a favorable

deci si on. Lujan v. Defenders of WIldlife, 504 U S. 555, 560-61

(1992). In making this show ng, Plaintiffs cannot rest on nere
conclusory allegations but nust set forth specific facts, either
t hrough affidavits or other evidence which, for standi ng purposes,
wll be accepted as true. Id. at 561. Furthernore, for the
pur poses of standing, Plaintiffs' |egal theory of the case nust be

accepted as valid. Aninmal Legal Defense Fund v. G ickman, 154 F. 3d

426, 441 (1998)(en banc)[ herein ALDF].
a. Unlawful Delegation Claim
Plaintiffs argue that they have suffered personal and
particularized injury from NPS decision to delegate its

responsibilities to the Council. First, relying on ALDF, Pl ain-

del egation claim Furthernmore, as will be discussed infra, no
addi tional evidence outside the Admnistrative Record is needed to
deci de whet her NPS has unlawfully delegated its responsibilities.
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tiffs correctly point out that injury to aesthetic interests
satisfies the first prong of the Lujan test. As the court found in
ALDF, "the Suprene Court and [the District of Colunbia] circuit
have frequently recognized the injury in fact of plaintiffs who
suffered aesthetic injury stemmng fromthe condition and quality,
or despoliation, of an environnental area that they used." ALDF,
154 F. 3d at 434. |In support of their theory, Plaintiffs argue that
t hey have suffered injuries to their aesthetic, environnental, and
recreational interests, because NPS delegation of its duties to
the Council resulted in the follow ng serious conditions: failure
to control overcrowding, failure to renobve pit toilets which
pollute the River, failure to screen a junk yard, failure to
properly manage canpsites, failure to protect delicate flora and
prevent the spread of noxious weeds, failure to control erosion,
failure to control developnent close to the River, failure to
manage garbage and waste renoval, and failure to control unruly
crowds.

Plaintiffs are frequent visitors to the R ver, who seek
solitude and aesthetic enjoynent of the N obrara's resources, and
all plan to visit the River again in the near future. NPCA nenber
Susan Lawler, who regularly visits the R ver to canoe, observe
wildlife, photograph the River, birdwatch, hike, and picnic, has
stopped her weekend visits due to overcrowdi ng and unruly visitors
who are di sruptive and noi sy, and who throw bottles and cans in the
Ri ver between canoes. Aff. of Lawler, at 1-2.
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ACA nmenber Keith Hentzen is an avid canoei st who enjoys the
peace, solitude, and aesthetic beauty of his canoe trips on the
Ni obrara, which he visits at | east once a year. Aff. of Hentzen at
1. M. Hentzen has suffered aesthetic injuries stenmng fromthe
creation of unofficial canoe access points along the River, as well
as the encroachi ng devel opnent whi ch di m ni shes the aesthetic and
spiritual enjoynent of his canoe trips. 1d. at 3.

Thomas Ti ffany Varney, a nenber of ACA and an avid canoer and
kayaker who nmakes annual trips to the Ni obrara, has been injured by
encroachi ng devel opnent due to the lack of zoning in one of the
counties through which the Niobrara runs, as well as the failure to
control overcrowding and unruly visitors. Decl. of Varney at 1-2.

Barry Harper, nenber of NPCA, takes regular trips to the
Ni obrara with his famly. Aff. of Harper at 1. He enjoys
canoei ng, observing wldlife, fishing, sw mm ng, and birdwatching
on the N obrara. Hi s aesthetic and spiritual enjoynent of the
Ri ver has been inpaired by the inability to find solitude due to
overcrowdi ng, the creation of unattractive and unofficial canoe
access points, the littering and danmage to vegetation caused by

inconsiderate visitors, and the failure to screen unsightly

bui | di ngs and concessi ons shacks. 1d. at 2-5.
Second, Plaintiffs also claim"informational" injuries. They
argue that since the Council is not a federal entity, any decisions

it makes are not subject to the rigorous requirenents of the APA
Specifically, the Council's decisions need not be publicly
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announced, are not subject to notice-and-comment, and need not be
published in the Federal Register, all of which the APA denmands.
5 U S C 88 552(a), 553. Plaintiffs argue that they have t hus been
deprived of a single, nationally-accessible source of information
about rul emaki ng activities affecting the Niobrara. Such "informa-
tional injuries" have been recogni zed as sufficient for establish-

ing "injury in fact". Action Alliance of Senior Citizens of

Greater Philadelphia v. Heckler, 789 F.2d 931, 937 (D.C. Gr.

1986) .

It is clear from Plaintiffs' declarations that they have
suffered the personal and particularized injuries required under
the first prong of the Lujan test; the next step is determning
whet her those injuries are traceable to Defendants' actions.
Plaintiffs allege that their injuries can be traced to the fact
that the Council has done virtually nothing to protect the R ver
since its inception over a year and a half ago, whereas NPS woul d
have taken some renedial action during this time which woul d have
alleviated Plaintiffs' injuries. Plaintiffs note that in his
deposition, Paul Hedren, Superintendent of the N obrara Nationa
Scenic River, admtted that other than engaging i n sone di scussi ons
at Council neetings, the Council itself has failed to take any of
the follow ng actions: protect archeol ogical and historical sites
as well as cultural |andscapes, nonitor water quality, contro
erosion of delicate sand cliffs and other areas along the River,
safeguard wildlife, protect fossil excavation sites, inventory
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natural resources, manage exotic species of vegetation, contro

noxi ous vegetation, police the R ver, rescue capsized canoers

control river access problens and unofficial canoe | aunch points,
stabilize river banks, nonitor visitor wusage, repair forests,
construct handi cap-accessible facilities, prevent groundwater
contam nation by pit toilets, screen buildings and ot her unsightly
structures, purchase easenents, and encourage |local counties to
adopt zoning laws that would protect the River

In ALDF, where the plaintiffs proceeded under a strikingly
simlar theory, our Court of Appeals, sitting en banc, held that
"Suprene Court precedent establishes that the causation requirenent
for constitutional standing is nmet when a plaintiff denonstrates
that the challenged agency action authorizes the conduct that
all egedly caused the plaintiff's injuries, if that conduct would
allegedly be illegal otherwise.” ALDF, 154 F.3d at 440.

In ALDF, the plaintiff alleged that his aesthetic injuries
(observing animal s I'iving under i nhumane condi ti ons) were caused by
the United States Departnent of Agriculture, which msinterpreted
the statute to permt athird party to establish conditions for the
animals which the plaintiff alleged were inhumane. The Court of
Appeals held that the plaintiff satisfied the causation prong of
the Lujan test, because the "proper conparison for determning
causation is not between what the agency did and the status quo
before the agency acted. Rather, the proper conparison is between
what the agency did and what the plaintiffs allege the agency
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shoul d have done under the statute."” ALDF, 154 F.3d at 441. The
Court went even further to hold that

"[the plaintiff] need not prove that the agency action it

attacks is unlawful . . . in order to have standing to

| evel that attack.' . . . Both the Suprene Court and this

circuit have repeatedly found causation where a chal -

| enged governnent action permtted the third party

conduct that allegedly caused a plaintiff injury, when

t hat conduct woul d have ot herwi se been illegal. Neither

court has ever stated that the chall enged | aw nust conpel

the third party to act in the allegedly injurious way.

ld. at 441-42 [internal citations omtted].

In this case, as in ALDF, Plaintiffs allege that the agency's
action (NPS unlawful delegation of its responsibilities to the
Council) authorized the conduct (Council's inaction) that caused
their injuries, and that that conduct (inaction for over a year and
a hal f) would have been illegal otherwise. Plaintiffs allege that
if NPS had not delegated its responsibilities to the Council, it
woul d have taken at | east minimal steps during this time to protect
t he Ni obrara.

In support of their argunent, Plaintiffs submtted the
affidavit of Eugene Koevenig, who for twenty-six years served as
NPS Chief of Mintenance at Munt Rushnore National Menorial.
Koevenig stated in his affidavit that the N obrara "is not
receiving the mninmum | evel of care and protection that the NPS
provides for other units of the National Park System" Aff. of
Koevenig at 3. Koevenig stated that by this point, if NPS were

exercising its usual responsibilities, it normally would have

initiated a carrying capacity study, considered options to limt
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access to the appropriate carrying capacity, taken steps to repl ace
pit toilets with holding tanks or treatnent facilities, posted
signs along fragile sand cliffs warning visitors not to clinb them
posted signs or barriers to prevent the destruction of sensitive
flora, enployed ditches, culverts, or surface roads around river
access points to mnimze erosion, protected a historical cabin
al ongside the River (which is apparently so unprotected that even

cows wal k i nside and around it), and provided firewbod to canpsites
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to prevent visitors fromdestroying trees and the habitats of small
wildlife. Aff. of Koevenig at 3-5.

It is perfectly apparent that these mniml, |ow budget
actions coul d have been taken whil e a | ong-termmanagenent plan for
the River was being created. In contrast, the Council, totally
i nexperienced i n managi ng national resources |ike the Ni obrara, has
taken no steps to rectify any of Plaintiffs' injuries. | ndeed,
counsel for both parties acknow edged at oral argunent that as of
m d- February, 1999, a year and a half after its creation, the
Council had yet to hire its first enpl oyee.

Def endants argue that it takes tinme to create a nmanagenent
plan for an area such as the N obrara, and that NPS would not
necessarily have acconplished nore than the Council. However, even
assum ng that were true,® it does not nean NPS would not, in the
exercise of its wusual responsibilities, have inplenented those
m ni mal, | ow budget projects discussed above that would m nim ze
Plaintiffs' injuries and provide greater protection for this
national treasure.

Def endants next argue that Koevenig's suggestion that NPS
woul d have taken certain actions is nmere specul ation. Defendants

contend that the lack of progress is not due to NPS decision or

® It is, however, difficult to believe that NPS, an agency
del egated the responsibility for, and having experience wth,
managing wild and scenic rivers, would have done nothing in its
start-up phase of over one and a half years, even with budgetary
constraints and a local field office. The Court cannot accept an
argunment prem sed on abdication of NPS statutory obligations.
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the inaction of the Council, but to the fact that the | ocal
Ni obrara/ M ssouri NPS field office is in its start-up phase, and
Congress has not appropriated noni es even though budget requests
have been nmade.

Def endants, however, mss the point. The Court is requiredto
accept Plaintiffs' legal theories of the case as valid for
pur poses of standi ng, so Defendants' protestations about the nerit
of these theories have no bearing on the finding of standing.
Furthernore, as the Court of Appeals stated in ALDF, the proper
conparison i s between what NPS did and what Plaintiffs' allege NPS
shoul d have done. In this case, Plaintiffs allege that what NPS
did was to unlawfully delegate its duties to the Council, when what
it should have done was carry out its statutory duties to manage
the Niobrara. Plaintiffs allege that it is this unlawful del ega-
tion which caused their injuries because the Council |acks NPS
experience in admnistering wild and scenic rivers and NPS has no
way of ensuring that its statutory duties will be fulfilled.

NPS cannot defeat standing, and defend its failure to carry
out statutory obligations, on the theory that it |acked sufficient
appropriations, and that its field office was in the start-up
phase. For purposes of establishing standing, Plaintiffs have
shown t hat NPS' unl awful del egation caused their injuries, and have
t hus established the causation prong of the Lujan test.

The last prong of the standing test requires Plaintiffs to
show a |likelihood that the requested relief would alleviate their
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injuries during planned future visits. ALDF, 154 F. 3d at 443. An
i njunction forbidding NPS fromunlawful ly del egating its responsi -
bilities, and requiring it to fulfill its statutory obligation,
woul d redress Plaintiffs' injuries, because NPS has the experience
and expertise to manage the N obrara, and would be able to
i npl ement short-term strategies while developing a long-term
managenent plan. At the very least, NPSw |l do nore than zero in
adm nistering the River, which is all that the Council has done so
far. Furthernore, an injunction will clearly redress Plaintiffs

informational injuries, since NPS, unlike the Council, is subject
to APA notice-and-comment and publishing requirenents. An
injunction would therefore also restore Plaintiffs' single,
national | y-accessible source of information about rulemaking
activities affecting the Niobrara.

Def endants argue that there is no guarantee that Plaintiffs
injuries would be redressed, because an injunction would |ikely
delay the progress already nmade, and there is no guarantee that
NPS, acting alone in the face of |ocal opposition, would better
protect and nanage the N obrara. Def endants further argue that
Plaintiffs' informational injuries would not be redressed any
differently with an injunction, since NPS remains responsible for
conplying with all federal |aws.

The Court nust assune, however, that NPS would carry out its
statutory duties, and at a mninmum redress those of Plaintiffs'
injuries that are quickly and inexpensively renedied, such as:
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installing signs warning visitors not to clinb the fragile sand
cliffs or tranple delicate flora, initiating a carrying capacity
study, considering options to limt access to the appropriate
carrying capacity, replacing pit toilets wth holding tanks or
treatnent facilities, enploying ditches, culverts, or surface roads
around river access points to mnimze erosion, protecting a
hi storical cabin alongside the River by posting signs or fences,
and providing firewod to canpsites to prevent visitors from
destroying trees and the habitats of small wildlife. Consequently,
Plaintiffs have standing to bring their unlawful del egation claim
b. NEPA claim

Plaintiffs allege they have suffered injury because of an
insufficient EI'S conpl eted by NPS, which did not adequat el y address
environnental risks that would arise under Council managenent, as
opposed to NPS managenent.

To denonstrate injury on a NEPA claim Plaintiffs nust show
that the "insufficiency of an EIS may cause the agency to overl ook
the creation of a denonstrable risk not previously nmeasurable (or
t he denonstrabl e i ncrease of an existing risk) of serious environ-
mental inpacts that inperil [plaintiffs'] particularizedinterest."”

Fl ori da Audubon Soc'y v. Bentsen, 94 F.3d 658, 666 (D.C. Cr.

1996) . Plaintiffs have clearly nmade such a show ng, since they
have shown a "denonstrable increase of an existing risk"™ to their

particul ari zed interests: because of the Council's inaction in
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protecting the N obrara, Plaintiffs' personal, aesthetic, and
recreational interests in the enjoynment of the N obrara have
suffered to a nmuch greater degree than they woul d have under NPS

managenent of the N obrara.
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To denonstrate causation on a NEPA claim Plaintiffs nust
first connect the allegedly insufficient EIS to a governnent
deci sion that may have been wongful |y deci ded because of that EIS,
and nust then connect that governnent decision to their particular-

ized injuries. Florida Audubon Soc'y v. Bentsen, 94 F.3d at 668.

Wth respect to the first causation link, between an
insufficient EIS and a governnent decision, Plaintiffs have
denonstrated that if NPS had conpl eted a thorough anal ysis of the
environnental risks of a managenent by council plan, that alterna-
tive mght not have been chosen. Defendants argue that because the
GW/ EI S sets forth the sanme "desired future conditions" in the
Ni obrara area for Alternatives B, C, and D, it is speculative to
say that a nore thorough analysis would have found different
environmental inpacts fromeach of the Alternatives, leading to a
di fferent decision by NPS.

There are several flaws in Defendants' reasoning. First, the
test for causation does not require Plaintiffs to show that the
deci si on woul d have been different, only that it may have. Florida

Audubon Soc'y, 94 F.3d at 668. Second, Defendants fail to

understand that the nere fact that the goals are the sane does not
necessarily nean that the inpacts are the sane. For exanple, in
the i nstant case, although Alternatives (C) and (D) calling for NPS
managenent, and Alternative (B), calling for Council nmanagenent,
all may have the sane "desired future conditions", NPS expertise
in managing wild and scenic rivers would allow it to nore effi-
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ciently and nore speedily apply its managenent skills to managi ng
the Niobrara than the inexperienced Council, which nmust first hire
staff and learn the ropes before it can effectively do its job.
Such i nexperience and delay will necessarily have an environnent al
inpact, as already illustrated in this case.

Plaintiffs have al so established the second causation |ink,
bet ween t he governnent decision and their injuries. As discussed
above, Plaintiffs have denonstrated that the governnent deci sion
(NPS' unl awful delegation of duties to the Council), caused their
particul arized injuries (aesthetic, recreational, environnental,
and informational).

In addition to showing injury and causation, Plaintiffs have
al so shown redressibility. Since the injuries for NEPA viol ations
are procedural, they are easily renedi ed by requiring the agency to
do a nore thorough EIS which fully explores the environnenta
i npacts of each of the Alternatives under consideration

2. Ripeness

To prove ripeness, Plaintiffs nmust show that: (1) delayed
review would cause hardship to them (2) the agency action is
final; and (3) the Court would not benefit from further factua

devel opnent of the issues presented. OChio Forestry Ass'n, Inc. v.

Sierra GQub, 118 S. . 1665, 1670 (1990).

The second prong of the test is undisputed: the EIS, the

deci sion to adopt Alternative B, and the del egati on of authority to

22



the Council are all final decisions. Additionally, it is clear that

Plaintiffs woul d continue to suffer hardship fromdel ayed reviewif
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NPS decision was found to be an unlawful delegation to the
Counci | .

Def endants argue that Plaintiffs' current clains are nerely
abstract legal clainms, and that further factual devel opnent wll
aid in determ ning whether NPS has sufficient oversight over the
Council to defeat an unlawful delegation claim Defendants argue
that, at a mninmum the Council should be allowed to i npl enent the
GW before the Court considers the issue.

One wonders how | ong Defendants woul d have the Court wait--
until the River is hopelessly conprom sed? Allow ng the Council to
i npl ement the GW will not change NPS' final del egation decision,
and will thus not shed additional |ight on the legal issue
presented by the Plaintiffs. The unlawful delegation claimis ripe
and concrete: all agreenments relating to the Council's duties have
been i nplemented, and the Court need | ook no further in deciding
whet her these duties conprise an unlawful del egation

Plaintiffs' NEPAclaimis alsoripe, since aclaimfor failure
to conply with NEPA becones ripe as soon as that failure occurs.

OChio Forestry Ass'n, 118 S. Ct. at 1672.

Plaintiffs thus have standing to bring both clains, and both
clainms are sufficiently ripe for review

B. Unlawful Delegation

Plaintiffs argue that NPS' decision to adopt Alternative B for

managenent of the N obrara was an unlawful delegation of its
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responsibilities and authority. The Court nust first exam ne the
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extent of NPS existing statutory obligations before reaching the
del egati on issue.

1. NPS*® Statutory Obligations

Congress created the National Park Service in 1919, and gave
it the mssion "to conserve the scenery and the natural and
hi storic objects and the wild life therein and to provide for the
enjoynent of the sanme in such manner and by such neans as wl|
| eave them uninpaired for the enjoynent of future generations.”
National Park Service Oganic Act, 16 U S C. 8§ 1 (1999). As
Congress noted, the areas included wthin the protection of the
National Park Service "derive increased national dignity and
recognition of their superb environnmental quality through their
inclusion jointly with each other in one national park system
preserved and nmanaged for the benefit and inspiration of all the
people of the United States". 16 U.S.C. 8§ la-1 (1999).

In 1968, Congress passed the WId and Scenic Rivers Act to
"preserve [the] selected rivers or sections thereof in their
free-flowi ng condition to protect the water quality of such rivers
and to fulfill other vital national conservation purposes"”. 16
US C 81271 (1999). In 16 U.S.C. § 1274, Congress enunerated t he
rivers that would conpose the WIld and Scenic R vers system and
further indicated which agencies would manage those rivers. The
Ni obrara Amendnent to this statute reads:

(A) The 40-m | e segnent fromBorman Bri dge sout heast of
Val enti ne downstreamto its confluence with Chi mey Creek
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and the 30-mle segnment fromthe river's confluence with
Rock Creek downstreamto the State Hi ghway 137 bri dge,
bot h segnents to be cl assified as scenic and adm ni st ered
by the Secretary of the Interior. That portion of the
40-m | e segnent designated by this subparagraph | ocated
within the Fort N obrara National WIldlife Refuge shal
continue to be nmanaged by the Secretary through the
Director of the United States Fish and Wldlife Service.
(B) The 25-mle segnent fromthe western boundary of
Knox County to its confluence with the M ssouri River
i ncluding that segnment of the Verdigre Creek from the
north munici pal boundary of Verdigre, Nebraska, to its
confluence with the Niobrara, to be administered by the
Secretary of the Interior as arecreational river. After
consultation with State and |ocal governnments and the
interested public, the Secretary shall take such action
as is required under subsection (b) of this section.

16 U S.C. 8 1274(a)(117)(1999) (enphasis added). The duties of the
Secretary of the Interior are further explained in 16 U S.C 8§
1281(c) (1999) (enphasis added):

The Secretary of the Interior, in his admnistration of
any conponent of the national wild and scenic rivers
system may utilize such general statutory authorities
relating to areas of the national park system and such
general statutory authorities otherw se available to him
for recreation and preservation purposes and for the
conservation and managenent of natural resources as he
deens appropriate to carry out the purposes of this
chapter.

These statutes give the Secretary of the Interior sole
responsibility for adm nistering the | ands i ncluded i n the Nati onal
Par ks systemand the National WId and Scenic R vers system Basic
rul es of statutory construction provide that "absent anbiguity or
unreasonabl e result, the literal | anguage of the statute controls".

United States v. Lin, 101 F.3d 760, 765 (D.C. Cr. 1997)(quoting

Eagl e- Pi cher Indus., Inc. v. EPA, 759 F.2d 922, 929 n.11 (D.C. CGr
1985)), aff'd, 924 F.2d 1086 (D.C. Cr. 1991). The neani ng of
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"adm nister” is perfectly clear in this context: it nmeans "to
manage . . . to direct or superintend the execution, use, or
conduct of . . . to manage or conduct affairs". Wbster's Third

New I nternational Dictionary at 27 (1993). Thus, the Secretary,
who is specifically charged with adm nistering these |ands and
rivers, cannot wholly del egate his responsibility to alocal entity
which is not bound by the statutory obligations set forth above.
The creation of the Advi sory Comm ssi on does not abrogate the
Secretary's duties. The extensive |legislative history shows that
Congress was aware of the unique situation in the N obrara (i.e.,
|argely privately owned land), and strongly encouraged | ocal
participation in the managenent of the area. In recognition of
this situation, Congress created the Advisory Conm ssion to defl ect
| ocal opposition to national designation and to aid NPS in
devel opi ng a managenent plan for the area.* But it is clear that
in creating the Advisory Comm ssion, Congress did not intend to
underm ne the Secretary's duties or shift themto any other entity.

2. Delegation of Statutory Obligations

4 Plaintiffs argue that Congress created the Advisory
Comm ssion as the "primary channel” for |ocal input regarding the
adm nistration of the N obrara, and that the creation of a |ocal
managi ng council violates the intent of Congress. Defendants point
out that Plaintiffs' contention would render neaningless the
statutes authorizing the creati on of cooperative agreenents. Wile
Def endants are correct that the Advi sory Comm ssi on was neant to be
primarily an advisory body for aiding NPS in the creation of the
managenent plan, the Advisory Comm ssion's recomrendation for the
creation of a local council can not shield NPS from the finding
that by following that recomendation it may have unlawfully
del egated its duties to the council.
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In light of NPS wunanbi guous statutory obligation to manage
the N obrara, it nust be determned whether NPS choice of
Al ternative B, allowing the Council to adm nister and nanage the
Ni obrara, was perm ssi bl e.

NPS cannot, under the unl awful del egation doctrine, conpletely
shift its responsibility to admnister the Niobrara to a private

actor, Perot v. Federal Election Coormin, 97 F.3d 553, 559 (D. C

Cr. 1996), particularly a private actor whose objectivity may be

gquestioned on grounds of conflict of interest. Sierra Cub v.

Sigler, 695 F.2d 957, 962 (5'" Cir. 1983). "The relevant inquiry
in any del egation challenge is whether Congress intended to permt
the delegatee to delegate the authority conferred by Congress.™

United States v. Wddowson, 916 F.2d 587, 592 (10" Cir.

1990)(citing United States v. G ordano, 416 U. S. 505 (1974))

There is no indication in the relevant statutes or the legislative
hi story that Congress intended any variation on the doctrine of
unl awf ul del egation.®

Del egations by federal agencies to private parties are,
however, valid so long as the federal agency or official retains

final reviewing authority. United Black Fund, Inc. v. Hanpton, 352

F. Supp. 898, 904 (D.D.C. 1972) (hol di ng that no unl awful del egati on

> The doctrine is referred to as the doctrine of unlawful
subdel egation in the rel evant caselaw (the original delegation is
from Congress to the agency, and the delegation fromthe agency to
a third party is deened a subdel egation). For purposes of
sinplicity, however, the doctrine will be referred to herein as the
doctrine of unlawful del egation.
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of authority had occurred because chairman of the US. Cvil
Service Comm ssion retained authority to review policies to nake

sure they net federal requirenents); see also R H Johnson & Co.

v. SEC, 198 F.2d 690, 695 (2d Cir. 1952), cert. denied 344 U. S. 855

(1952) (hol di ng that SEC di d not unconstitutionally del egate powers
to National Association of Securities Deal ers, because it retained
power to approve or disapprove rules, and to review disciplinary
actions). The relevant inquiry in this case therefore becones
whether, in delegating its responsibility to the Council to
adm nister the N obrara, NPS retained sufficient final review ng
authority over Council actions to prevent a violation of the
unl awf ul del egati on doctri ne.

According to the GW, the Interlocal Agreenent, and the
Cooperative Agreenent, Alternative B calls for managenent of the
Ni obrara by a |l ocal council, with NPS nerely serving as |iaison and
provi di ng techni cal support as needed. A R at 1018. The Counci
is responsible for hiring staff, nonitoring the River resources,
eval uating access sites and land protection needs, providing
educational and i nformation services, providing | awenforcenent and
ener gency services, and mai nt ai ni ng roads, bridges, and ot her river
access sites. Interlocal Agreenent, at 5. These are all duties
which fall squarely within the Secretary's responsibilities for
managi ng the Niobrara. The Interlocal Agreenent is, however, clear
that it is the Council which shall manage the River, Interloca
Agreenent, at | 4. Mor eover, the Council is encouraged to seek

30



out si de sources of funding to avoid having its deci sions "dictat ed”
by NPS. Interlocal Agreenent, at  5(b). To further ensure that
NPS does not "dictate" the decisions of the Council, NPS has only
one voting nenber on the Council, and all decisions are nmade by
majority vote. In short, it is clear that NPSretains virtually no
final authority over the actions--or inaction--of the Council.

In their defense, Defendants argue that the rel evant statutes
encourage and authorize NPS to cooperate with |ocal governnents,
and enter into cooperative agreenents, in admnistering the
Ni obr ar a:

The Federal agency charged with the adm ni strati on of any

conponent of the national wld and scenic rivers system

may enter into witten cooperative agreenents with the

Governor of a State, the head of any State agency, or the

appropriate official of a political subdivision of a

State for State or local governnental participation in

the admnistration of the conponent. The States and

their political subdivisions shall be encouraged to

cooperate in the planning and adm nistration of conpo-

nents of the system which include or adjoin State- or
count y- owned | ands.

16 U S.C. 8§ 1281(e)(1999) (enphasi s added).

(1) The Secretary of the Interior, the Secretary of
Agriculture, or the head of any other Federal agency,
shal | assist, advise, and cooperate with States or their
political subdivisions, |andowners, private organiza-
tions, or individuals to plan, protect, and nanage river
resources. Such assistance, advice, and cooperation may
be through witten agreenents or otherw se. Thi s
authority applies within or outside a federally adm ni s-
tered area and applies to rivers which are conponents of
the National WIld and Scenic Rivers System and to other
rivers. Any agreenent under this subsection may include
provisions for limted financial or other assistance to
encourage participation in the acquisition, protection,
and managenent of river resources.
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16 U S.C. 8§ 1282(b)(1)(1999) (enphasi s added).

Al though NPS is given the authority to enter into cooperative
agreenents wth [ocal governnents, there is nothing in any of the
statutes or legislative history cited by either party to suggest
that Congress w shed to change the traditional role of NPS in
managi ng |lands and rivers under its stewardship. Furt her nor e,

there is no precedent for the extent to which NPS has del egated its
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responsibilities to the Council. This is the first such agreenent
of its kind in NPS' history.?®

The rel evant statutes and |l egislative history are clear that
NPS retains its statutory obligation to manage and adm ni ster the
Ni obrara. Even though NPSis required to consider the recomenda-
tions of the Advisory Comm ssion, and NPS may enter into coopera-
tive agreenents with local entities in carrying out its obliga-
tions, the fact remains that the admnistration of such areas is
still the responsibility of NPS. Nothing in the statutes or
| egi sl ative history gives NPSthe discretionto conpletely abdicate
its responsibilities to a local entity.

The Court concludes that Defendants' delegation of its
statutory managenent duties to the Council violates the unlawf ul
del egation doctrine because NPS retains no oversight over the
Council, no final review ng authority over the Council's actions or
inaction, and the Council's dom nant private |ocal interests are
likely to conflict wwth the national environnmental interests that
NPS is statutorily mandated to represent. NPS |acks the authority
to: appoint or renove nenbers of the Council, aside fromits own

representative; determne which interests will be represented

6 The precursor to the Ni obrara Council concept is the Upper
Del aware Counci | . Under that plan, the Council can nmake
recommendations to the Secretary of the Interior, but the Secretary
has full authority to accept or reject those reconmmendati ons based
on their consistency wth the managenent plan for that river
Pls." Ex. 13, Upper Delaware R ver Mnagenent Plan, at iv. The
Ni obrara Council is the first council, however, which has been
grant ed powers which are so broad and unrevi ewabl e.
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sel ect Counci l of ficers; establish Council Sub-comm tt ees;
determine the term |limt for Council nenbers; veto Counci
decisions which are contrary to the GW; independently review
Council decisions prior to inplenentation; and control Counci
funding. The del egation is al so unl awful because the Council, made
up alnost wholly of |ocal commercial and | and-owning interests,
does not share NPS' national vision and perspective. NPS controls
only one of the 15 Council nenbers, and is the only nenber, besides
FW5, who represents national environnental concerns.

The only power NPS retains is the extrenme renedy of totally
termnating the Cooperative Agreenent if the Council is not
managi ng the Niobrara consistent with the GW. Use of such a
draconi an weapon is highly unlikely, especially since NPS clains
that wi thout |ocal participation, it could not effectively neet its
goals and objectives because of |local opposition to federal
managenent. Defs.' Opp'n at 1.

Def endants argue at length that they have supervisory power
over the Council, that they are not bound by Council decisions,
that they retain ultimte accountability and authority over
managenent of the N obrara, that they can review the Council's
actions for consistency wwth the GW, and that they can eval uate
the Council's progress. Defendants offer no specifics to support
their argunent, and in fact, the exact nature and scope of the
rel ati onshi p between the Council and NPS remai ns vague and uncl ear.

Def endants claim they have ultimate accountability and
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authority "for protection and managenent of the N obrara" through
the GW/ ES, the ROD, and the Cooperative Agreenent, but they
provi de no explanation of how they can exercise this authority,
aside fromterm nati ng t he Cooperative Agreenent. Defendants argue
that the Council is guided inits work by the GW/ EI'S, but do not
explain how the NPS will supervise the Council's work to achieve
conpliance with these docunents.

Def endants argue that the Council's actions are "subject to
NPS review at all tines", yet offer no specifics as to what this
"review' consists of, and whether it would actually prevent the
Council fromtaking any action if NPS di sapproved. Defendants say
that the NPS "intends" the Cooperative Agreenent to require the
Council to carry out its activities to "standards acceptable to the
National Park Service", yet can cite to no provision in the
I nterl ocal Agreenment or the Cooperative Agreenent manifesting such
NPS "intention". Defendants claimthat NPS "retains authority to
'consider for consistency with the GW the advi ce and reconmenda-
tions of the Council during and upon conpletion of its activities
identified above'", yet do not say whether this "retained"
authority allows themto prevent the Council from undertaking any
activity inconsistent with the GW. Def endants do not even
i ndi cate what actions by the Council would nove NPS to term nate
t he Cooperative Agreenent.

The tenuous rel ationship between the Council and NPS raises
addi tional questions as to how exactly NPS intends to ensure
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conpliance with all applicable federal | aws (such as t he APA; NEPA,

the Freedom of Information Act, 5 U S.C. § 552; Land and Water

Conservation Fund Act, 16 US. C 8§ 460l-4, et seq.; National
Hi storical Preservation Act, 16 US. C 8§ 470, et seq., etc.),
considering that the Council is not a federal entity and thus not

obligated to conply with these |aws. Although NPS clains that it
w Il ensure that all federal statutes are conplied with, Defendants
have offered no specifics, and presented no evidence, to support
their argunent that they would be able to ensure conpliance,
especially given that conpliance would require extensive and
voluntary participation by the Council.

In the end, Defendants' only authority over the Council
appears to be its ability to term nate the Cooperative Agreenent,
a draconi an renedy that NPS woul d be unlikely to exercise except in
an extrene situation. This does not constitute the "final
reviewing authority" required to prevent an unl awful del egation.
Since it is clear that NPS has no "final review ng authority" over
the Council, the selection of Alternative B violates the unl awf ul
del egation doctrine, constitutes an abuse of discretion, is not in
accordance with the law, and is in excess of the Secretary's and
NPS statutory jurisdiction.

C. NEPA Compliance

Inits Environnmental Inpact Statenent ("EIS"), NPS considered

Alternatives B, C, and D together, wthout evaluating possible
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environmental inpacts that mght occur wunder each of the
Al ternatives. Plaintiffs allege that Defendants' EIS is so
insufficient that it violates the principles and mandates of NEPA.
Def endants offer two responses: first, the EISis sufficient under
the "tiering approach”, and second, because all managenent pl ans
have the sane "desired future conditions”, the analysis is the sane
for all alternatives and no further eval uation need be undertaken.

NEPA requires a federal agency to prepare an EI S whenever it
is engaged in a major federal action that would significantly
affect the quality of the human environnent. 42 U.S.C. 8§
4332(2)(C). Specifically, NEPA requires agencies to:

include in every recommendation or report on proposals
for |l egislation and other major Federal actions signifi-
cantly affecting the quality of the human environnent, a
detailed statenent by the responsible official on--

(1) the environnental inpact of the proposed
action,

(11) any adverse environnmental effects which cannot
be avoi ded should the proposal be inplenented,

(tiit)alternatives to the proposed action,

(1v) the rel ationship between | ocal short-term uses
of man's environment and the mai ntenance and
enhancenent of |ong-term productivity, and

(v) any irreversible and irretrievable commtnents
of resources which would be involved in the
proposed action should it be inplenented. 1d.
[ enrphasi s added].

The statute is clear that the agency nust exam ne and consi der
alternatives to proposed actions. NEPA does not nerely require the
listing of alternative courses of action, but also "a presentation
of the environnental risks incident to reasonable alternative

courses of action.” Nat ural Resources Defense Council, Inc. V.
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Morton, 458 F.2d 827, 834 (D.C. Cr. 1972). The reason for thisis
obvi ous. Wen an agency i s considering several courses of action,
the "desired future conditions" wll always be the sane:
acconplishnment of the agency's long-term goal, whether it be
bui | ding a highway or transporting hazardous waste. However, not
all alternatives are created equal, and sone wll be nore
environmental ly-friendly than others. For exanple, building a
hi ghway t hrough the habitat of an endangered species will have the
sanme "desired future condition" as building that highway so as to
avoi d di sturbing that habitat, yet the environnental inpact will be
drastically different depending on which alternative is chosen.

Furthernmore, without the detailed information generated by a
conprehensive EI'S, the agency will have no way to choose anong the
different alternatives. "Wuat is required is information suffi-
cient to permt a reasoned choice of alternatives so far as
envi ronnent al aspects are concerned.” 1d. at 836.

Several regulations govern the creation of a sufficient and
detailed EI'S. The first is 40 C F. R § 1502. 2:

To achieve the purposes set forth in 8 1502.1 agencies

shal |l prepare environnental inpact statenments in the

fol | om ng manner:

'(d) Envi ronmental inpact statenents shall state how
alternatives considered in it and decisions based on it

wll or will not achieve the requirenents of sections 101
and 102(1) of the Act and other environnental |aws and

pol i ci es.
(e) The range of alternatives discussed i n environnen-
tal inpact statenents shall enconpass those to be

considered by the ultinmate agency deci si onnmaeker.
(f) Agencies shall not commit resources prejudicing
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sel ection of alternatives before making a final decision
(8 1506.1).

(g) Environnental inpact statenents shall serve as the
means of assessing the environnmental inpact of proposed
agency actions, rather than justifying decisions already
made.

Under 40 C. F.R 8§ 1502.14 (enphasis added), an agency
preparing an EIS is directed to:

: .present the environnental inpacts of the proposal
and the alternatives in conparative form thus sharply
defining the issues and providing a clear basis for
choi ce anpong options by the deci si onnaker and t he publi c.
In this section agencies shall:

(a) R gorously explore and objectively evaluate all
reasonabl e alternatives, and for alternatives which were
elimnated from detailed study, briefly discuss the
reasons for their having been elimn nated.

(b) Devote substantial treatnent to each alternative
considered in detail including the proposed action so
that reviewers may evaluate their conparative nerits.

(c) Include reasonable alternatives not wthin the
jurisdiction of the | ead agency.

(d) I'nclude the alternative of no action.

(e) ldentify the agency's preferred alternative or
alternatives, if one or nore exists, in the draft
statenent and identify such alternative in the final
st at enent unl ess anot her | aw prohi bits the expression of
such a preference.

(f) I'nclude appropriate mtigation neasures not already
included in the proposed action or alternatives.

Finally, 40 C.F.R § 1502.16 governs the "environnental
consequences” section of an EI'S (enphasis added):

This section . . . shall include discussions of:

(a) Direct effects and their significance.

(b) Indirect effects and their significance.

(c) Possible conflicts between the proposed action and
t he objectives of Federal, regional, State, and |oca
(and in the case of areservation, Indian tribe) |and use
pl ans, policies and controls for the area concerned.

(d) The environnental effects of alternatives including
the proposed action.

In this case, Defendants’ EIS failed to sufficiently detai
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significant foreseeable adverse environnental inpacts that would
result fromeach Alternative managenent option. |Instead, Defen-
dants treated Alternatives B, C, and D as one option, and did only
one analysis for all three Alternatives. Def endants offer two
expl anations for why they did not do nore thorough analysis of
Alternatives B, C, and D. Their first explanationis that this EI' S
is a "plan-level"” EIS, and does not require the sane degree of
detail as a "site-specific" EIS. Def endants argue that because
they were analyzing a "general nmanagenent plan", and not any
specific action, a nore detailed EI S was not necessary. Defendants
claimthat their EIS follows the "tiered" approach of 40 CF. R 8§
1502. 14:

Agencies are encouraged to tier their environnmental
i npact statenments to elimnate repetitive discussions of
the sanme issues and to focus on the actual issues ripe
for decision at each level of environnmental review (8
1508. 28) . Whenever a broad environnental inpact statenent
has been prepared (such as a programor policy statenent)
and a subsequent statenent or environnental assessnent is
then prepared on an action included within the entire
program or policy (such as a site specific action) the
subsequent statenent or environmental assessnent need
only sunmmarize the issues discussed in the broader
statenment and incorporate discussions from the broader
statenent by reference and shall concentrate on the
I ssues specific to the subsequent action. The subsequent
docunent shall state where the earlier docunent is
avai l able. Tiering may al so be appropriate for different
st ages of actions.

Even assumng the "tiering approach” is applicable to this
situation, it 1is clear that Defendants' EIS is deficient.
Def endants do not expl ain why, despite the fact that Alternative B
was the preferred alternative at the tinme the EIS was witten, and
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the alternative ultimately chosen, a detail ed anal ysis was not done
of at least that alternative. |If indeed the EISis a "plan-Ilevel™
ElI S subject to the tiering approach, Defendants nust at the very
| east performa sufficient analysis of the different Alternatives
to justify choosi ng one over the others.

The single case on which Defendants rely is clearly distin-
gui shabl e and does not support Defendants' argunent. I n Newt on

County Wldlife Ass'n v. Rogers, 141 F.3d 803, 806 (8" Cir. 1998),

the United States Forest Service first conducted a full EIS,
anal yzing the environnental inpact of its ten-year forest nmanage-
ment plan. The EIS included an anal ysis of possible future tinber
sales. 1d. Using the tiering approach, the Forest Service then
conducted snal | er Environnental Assessnents ("EA"), rather than a
full EI'S, on four proposed tinber sales. Id. at 807. The

plaintiffs in Newton County did not challenge the Forest Service's

ElIS, but rather challenged the smaller EA's, alleging they were
i nadequate. 1d. at 809. In this case, plaintiffs allege that NPS

initial EI'S is inadequate, and that, wunlike Newton County,

Def endants have not sufficiently analyzed the environnental
consequences of the chosen alternative. Thus, contrary to
Def endants' attenpts to do so, they cannot justify an insufficient
initial EIS by alleging that they were following the tiering
appr oach.

Def endants' second explanation for not having done a nore
t horough analysis of the different alternatives is that they did
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not need to because the "desired future conditions" are the sane
under all three alternatives, and therefore there is no basis for
believing that one plan will result in different or greater
envi ronnent al i npact. Defendants further argue that they can
control the environnental inpact caused by Alternative B, because
they can term nate t he Cooperative Agreenent at any tinme and swtch
to one of the other alternative plans. Defendants cite to no case
or statute that supports their argunent.

More significantly, this rationale is conpletely at odds with
NEPA' s purpose, which is to force agencies to consider al
envi ronnent al consequences of choosing one course of action over
anot her before making a final decision. The "desired future
conditions" of alternative actions wll always be the sane as those
of the proposed action, otherwise there would be no reason for
considering a particular alternative. The inconsistency of
Def endants' argunment with the principles of NEPAis denonstrated by
the fact that Defendants' EIS is conpletely lacking in any
di scussi on of what the environnental inpact would be if the Council
managenent plan fails. While such a failure woul d necessitate the
term nation of the Cooperative Agreenent and t he adopti on of one of
the other Alternatives, the lost tine and the Council's failure
woul d surely have a great inpact on the environnent.

Thus, neither of Defendants' explanations for its abbreviated
ElIS survives close scrutiny. Def endants’ EIS is therefore
insufficient, and viol ates the mandates and princi pl es underlying
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t he National Environnmental Policy Act.
IV. Conclusion

For the reasons stated above, Plaintiff's Mdtion for Sunmmary
Judgnment [#18] is granted, and Defendants' Motion for Sumrary
Judgnent [#19] is denied. Defendants are further enjoined from
unlawfully delegating their responsibilities to nmanage the
Ni obrara, and are ordered to fulfill their statutory obligations to
manage the River. Finally, Defendants are ordered to performa new
and thorough EI'S, in conpliance with the requirenents of NEPA. An

Order will issue with this Opinion.

Dat e d adys Kessl er
United States District Court Judge

Copies to:

David Allen Kikel

Hogan & Hartson, L.L.P
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Washi ngt on, DC 20004- 1109

Hei di Kuki s

U.S. Departnent of Justice

Envi ronment & Natural Resources Division
950 Pennsyl vani a Avenue, NW

Washi ngt on, DC 20530
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL PARK AND CONSERVATION
ASS"N, ET AL.,

Plaintiffs,
V. - Civil Action
No. 98-615 (GK)
ROBERT STANTON, DIRECTOR, NAT"L
PARK SERV.. ET AL.,

Defendants.

ORDER

Plaintiffs bring this suit agai nst Robert Stanton, D rector of
the National Park Service, and Bruce Babbitt, Secretary of the

Department of the Interior, challenging Defendants' plan for

managenent of the N obrara National Scenic River, located in
Nebr aska. The chall enged managenent plan, wunder which NPS
del egates all its responsibilities for managing the N obrara to an

i ndependent | ocal council over which NPS has virtually no control,
is the first of its kind. Plaintiffs also challenge the adequacy
of the Environmental |Inpact Statenent created by Defendants
pursuant to the National Environnmental Policy Act, 42 U.S. C. § 4321
et seq. ("NEPA"). This matter is before the Court on the parties

cross-notions for sunmmary judgnent. Upon consideration of the
notions, oppositions, replies, and the entire record herein, for
t he reasons di scussed i n the acconpanyi ng Menorandum Qpi nion, it is
her eby

ORDERED, that Plaintiff's Mdtion for Sunmary Judgnent [#18] is



granted, and Defendants' WMtion for Summary Judgnment [#19] is
denied; it is further

ORDERED, that Defendants are permanently enjoined from
i npl enmenting the Final General Managenent Plan and Record of
Decision for the National N obrara Scenic River; it is further

ORDERED, that this case is remanded to the United States
Department of the Interior for such further proceedings as
necessary to prepare a General Managenent Pl an/ Environnental | npact

Statenment that conplies wth NEPA
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