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VEMORANDUM OPI NI ON

Plaintiff Igor Brodetski,! an enployee with the Russian
Branch of Voice of America (“VOA”), a division of the United
States Information Agency (“USIA”), brought this claimagainst
def endants under Title VII of the Civil Rights Act of 1964, 42
U.S.C. 8§ 2000e-2, 2000e-3 (1994), as anended (“Title VII1").
Plaintiff alleged that he was subjected to harassnent, a
hostil e work environnment and discrimnatory treatnent in
retaliation for his testinony at the equal enploynent
opportunity (“EEOC’) hearing of a colleague in 1989, and for his
conpl ai nts agai nst defendants that he filed with the USIA

Ofice of Civil Rights (“OCR’) and the Equal Enpl oynment

YPlaintiff spells his name “Brodeski” in his conplaint,
but the majority of his subsequent subm ssions, as well as his
affidavit and the brief filed on his behalf for the Equal
Enpl oynent Opportunity Comm ssion hearing, spell his nane
“Brodetski.” It is assuned that the spelling on the affidavit
is correct.
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Opportunity Comm ssion (“EEOC’). Plaintiff has noved to anend
hi s conpl aint, and defendants have noved for summary judgnment.

Just cause exists for anmendnent of the conplaint, and
plaintiff’s notion will be granted. Plaintiff’s anmendnment,
whi ch includes seven additional incidents that parties have not
had the opportunity to address in their summary judgment
filings, will not be evaluated in the present sunmary judgnment
anal ysi s.

As to the remaining incidents, because plaintiff has
established a prima facie showi ng of retaliation with respect
to his two pronotion denials, and because defendants did not
attenmpt to articulate legitimate, non-retaliatory reasons for
their actions, defendants’ notion for summary judgnent will be
denied as to these pronotion denials. As to plaintiff’'s
remaining clainms of retaliation, plaintiff has failed to
establish a prima facie case, and defendants’ notion for
summary judgnent as to those clainms will be granted.

BACKGROUND

Br odet ski has been enpl oyed as an International Radio
Broadcaster with VOA since 1984. (Conpl. Ex. 1(a) at 5.)
Bet ween 1984 and 1987, VOA managenent gave Brodetski favorable
performance ratings. (Conpl. Ex. 1(b) at 2-3.) In md-1987,
Br odet ski provided an affidavit in support of his coll eague’s

harassnent and retaliation clainms against the VOA. |In March
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1989, plaintiff testified at the same col |l eague’ s EEOC heari ng.
(lLd. at 3.)

| medi ately after plaintiff’'s 1989 EEO activity, plaintiff
began docunenting incidents of defendants’ alleged retaliation
against himfor protected EEO activity in violation of Title
VIl. (Conpl. Ex. 1(a) at 5-17.) To date, plaintiff has filed
ei ghty-one conplaints with the OCR and EEOC agai nst def endants,
(Pl.”s Mot. #10 to Consolidate (or to Anend) at 1), al nost al
of which allege retaliation.

This civil action is the fourth of four that plaintiff has
filed in this Court against defendants stemm ng fromthe OCR
and EEOC conplaints. The first, Civil Action No. 93-1610,
clai med that defendants | owered his yearly evaluation rating
because he had participated in EEO activity on behalf of his
col | eague. That case was deci ded by Judge Urbina on May 23,
1995 in defendants’ favor. The second and third, Civil Action
Nos. 98-126 and 98-732, are the subjects of other orders issued
t oday. ?

Plaintiff’s numerous OCR conplaints that are the subjects

of this case fall into four subject matter groups. |In the

2Def endant s have argued that plaintiff has sought to bring
claims in this case that were, or could have been, brought in
the prior cases. | read the instant conplaint as alleging new
claims, and referring to prior ones solely to provide
hi storical context for his new clains.
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first group, plaintiff alleged that defendants retaliated

agai nst him by denying his adm nistrative requests and
subjecting himto inconvenient adm nistrative changes. For
exanpl e, defendants twi ce denied plaintiff’s requests for

adm ni strative | eave that he claimed was necessary to conduct
his EEO activities properly. (Conpl. Ex. 2; Pl.’s Mot.
7/21/98.) In particular, on Novenmber 6, 1996, plaintiff

al | eged that defendants denied himl eave to prepare for and
commute to an EEOCC settl enment conference concerning several of
his EEO conplaints. (Conpl. Ex. 2.) On January 22, 1998,
plaintiff alleged that VOA managenent al so “denied [ him

adm ni strative | eave of 8 hours so that [he] could exam ne the
contents of . . . 30 conplaints filed in the EECC.” (Pl.’s
Mot. 7/21/98.)

In addition, plaintiff clainmd that defendants altered the
departnment schedule, forcing himto ask for a change in his
personal schedule in order to avoid comng in two hours early
for his shift. (Pl.’s Mdt. 8/5/99.) Defendants denied
plaintiff’s request, despite allegedly granting simlar
requests for other enployees. (l1d.) Further, defendants
attenpted to add a new provision to the yearly eval uati ons,
desi gnated the “Teamwork Elenment,” that would factor in the
enpl oyee’s teamspirit. (Pl.’s Mdt. 11/10/99.) Although

def endants ultimtely deci ded agai nst addi ng the el enent,
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plaintiff claimd that this proposal was intended to punish him
for his EEO activity. (1d.)

Plaintiff also filed two conplaints claimng that
def endants denied himhis right to select a new work station
based on his seniority within the office. (Pl.’s Mt.
3/27/00.) Specifically, plaintiff cited two instances when
col |l eagues with |less seniority were allowed select a new work
station. He alleged that he was the only person in the office
“deprived of [his] right to choose” a work station. (1d.)
Plaintiff perceived all of these incidents as proof that
def endants used adm ni strative procedures to retaliate against
hi m

Plaintiff’s second group of conplaints alleged that
def endants distributed the workload within the Russian Branch
i nequi tably and unevenly, deliberately overloading himin
retaliation for his EEO activity. Plaintiff points to several
occasi ons when he clainmed to have shoul dered a heavi er burden
than his peers did. (Pl.’s Mdt. 7/21/98; Pl.’s Mt. 4/23/99.)
On January 15, 1998, plaintiff alleged that he was the only
wor ker staffing the news desk, even though four or five
enpl oyees nornmally staff the desk. (Pl.’s Mdt. 7/21/98.)
Plaintiff alleged that on July 1, 1998, defendants assigned him
to the night shift. (Pl.’s Mot. 4/23/99.) Plaintiff

document ed the night shift assignments again in a nmenorandum



- 6 -
dat ed Septenber 9, 1998, claimng that defendants had schedul ed
himfor twice as nmany night shifts as his peers. (lLd.)
Plaintiff acknow edged, however, that defendants bal anced the
di stribution of night shift work in response to his conplaints.
(1d.)

In addition, plaintiff recounted several incidents in
whi ch he said coll eagues attenpted to overload him by asking
himto take on additional assignments. Wen one col |l eague
asked plaintiff to translate several scripts on a night when
plaintiff was already assigned to announce and wite, plaintiff
refused. (Pl.’s Mot. 3/27/00.) When the sane col | eague asked
himto read the news for hima few nonths later, plaintiff
again refused. On October 23, 1999, the coll eague again asked
himto translate some material, but plaintiff refused a third
time. The coll eague allegedly conplained to a supervisor about
plaintiff’s obstinance. (ld.) On Cctober 31, 1999, plaintiff
conpl ai ned that a supervisor assigned hima large task late in
t he day and expected himto conplete it before he |eft work.
When he accused the supervisor of “pressing” him she responded
that “‘[nm aybe the pressing is good.’”” (ld.) Finally,
plaintiff claimed that in response to his conpl aints about the
extra work, defendants failed to give himenough assignnments at
certain tinmes. (ld.) Plaintiff has construed all of

def endants’ assignnent allocations as retaliatory.
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Plaintiff also alleged that defendants violated “[t] he
principle of equal work for equal pay” by assigning the sane
tasks to enpl oyees despite differences in position and sal ary.
(PI.”s Mot. 3/27/00.) Specifically, plaintiff clainmed that he
was assigned many of the sane tasks as two editors in higher
positions who receive higher salaries, stating, “l conplain
because | amforced to do the job of an enployee with a higher
grade which was given to the enployee precisely for doing this
particular job and which is not a part of my job description
ANY LONGER.” (Ld.)

The third group of conplaints involves several disputes
that plaintiff had with his coll eagues whi ch defendants
all egedly did not adequately respond to or try to prevent, and
an alleged effort to stifle plaintiff’s expression. On August
15, 1999, plaintiff alleged that a coll eague was rude when he
told plaintiff to | eave the studio while he was observing a
broadcast. (Pl.’s Mdt. 8/25/99.) \When plaintiff reported this
confrontation, defendants did not punish the offender. (Ld.)
On COctober 20, 1999, plaintiff clained that three co-workers
were talking loudly in the office and referred to plaintiff as
a “cretin.” Again, defendants did not reprimand the co-
workers. (Pl.’s Mot. 3/27/00.) Plaintiff repeatedly
conpl ai ned to defendants that a co-worker harassed him by

turning up the television set near plaintiff’'s desk to
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excessive volunmes. Despite the ensuing heated argunents,

def endants never intervened. (Pl.’s Mdt. 9/10/98.) \Wen
plaintiff |earned that his co-workers took his toaster oven
fromthe office kitchen and threw it in the trash can,

def endants did not take action. (Pl.’s Mt. 3/27/00) Finally,
plaintiff alleged that another co-worker harassed hi m by
fondling his (the co-worker’s) wife in plaintiff’s presence.

Def endants took no action when plaintiff reported the incident.
(1d.)

Plaintiff further alleged that defendants criticized him
for expressing his views in response to defendants’ request for
enpl oyee i nput “concerning drastic changes in furniture and
schedul e proposed by the Russian Branch managenent.” Plaintiff
wrote a menorandum t hat defendants claimed “‘ hurt other
people’s feelings.”” Defendants advised plaintiff that he
shoul d retain union counsel for a subsequent discussion on the
matter. Plaintiff maintained that the menorandum was perfectly
“ethical and polite,” and that the only reason defendants
reprimanded himwas in retaliation for his EEO activity. (lLd.)

The fourth group of conplaints addresses defendants’
refusals to pronote plaintiff on two separate occasions,
al |l egedly because of his EEO activity. (Conpl. at 5.)
Plaintiff applied for two different vacancies within the

Russi an Branch that were posted in March 1994. He was invited
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to interview for one of the openings and made a specific point
of inform ng the selection panel of his protected EEO activity.
Despite plaintiff’'s efforts, he was not offered either

position. (ld.) He also claimd that he was better qualified
t han both of the candi dates who were sel ected because he
specializes in Russian, while the two sel ected candi dates do
not. (Conpl. Ex. 1(a) App. 1 at § 21.) Plaintiff stated that
he is the “only person who never got a Grade pronotion, the
reason being his protected activity which went contrary to the
Agency’ s managenent’s wi shes.” (Conpl. at 5.) Plaintiff
brought this suit after exhausting his adm nistrative renedies
by submitting these conplaints to the OCR and, subsequently,
filing appeals on the conplaints at issue with the EEOC.
Plaintiff now appeals to this Court pursuant to 29 C F.R 8§
1614. 110(b) (West 2000), and seeks to add new incidents to this
case.

MOTI ON TO CONSOLI DATE OR TO AMEND

Plaintiff filed a nmotion to consolidate or to anmend,
seeking to join to the conplaint seven additional incidents of
all eged retaliation that have occurred since he filed this

action. (Pl.’s Mt. #10 to Consolidate (or to Anend) at 1.)3

%' n a Menorandum and Order dated July 27, 2000, | denied
this nmotion as premature (Mem and Order of July 27, 2000,
at 2, 5-6) since the EEOC had not issued a final decision on
t hose conplaints. See 29 C.F.R § 1614.110(b). Plaintiff
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Five of these incidents involve work assignnents, whereby
def endants all egedly distributed the workload inequitably to
burden plaintiff in retaliation for plaintiff’'s EEO activity.
The remaining two incidents involve disputes between plaintiff
and his coll eagues, which defendants allegedly did not try to
prevent. Plaintiff asserts that the additional incidents, |ike
the incidents alleged in his original conplaint, reflect a
continuing pattern of workplace retaliation through defendants’
di sproportionate assignnment of work duties to plaintiff and
def endants’ general canpai gn against plaintiff’s EEO
activities. Defendants oppose consolidation, claimng that the
new i nci dents are not the subject of an action pendi ng before
the court as required under Fed. R Civ. P. 42(a), and that the
new i ncidents and the incidents in the original conplaint do
not involve a common question of law and fact. (Def.’s Opp’'n
to Pl."s Mot. #10 to Consolidate (or to Anend) at 3-4.)
Construing plaintiff’s notion as one to anend, and finding
anmendment proper, | will grant this notion.

While the right to amend or supplenent the original

pl eading is not automatic, see Fonman v. Davis, 371 U S. 178,

refiled this notion on August 16, 2000, after the EEOC issued
a final decision dismssing the conplaints. (Pl.’s Mt. #10
to Consolidate (or to Amend) at Ex. 2.) Plaintiff’'s

August 16, 2000 notion, therefore, is now subject to judicial
revi ew,
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182 (1962), “leave [of the court] shall be freely given when
justice so requires.” Fed. R Civ. P. 15(a). Factors to
consider in evaluating a notion to anmend i nclude “undue del ay,
bad faith or dilatory notive on the part of the npvant,
repeated failure to cure deficiencies by amendnments previously
al | owed, undue prejudice to the opposing party by virtue of
al | owmance of the anmendnment, futility of anmendnent, etc.”
Foman, 371 U. S. at 182. At the sane tine, “refusal to grant
the | eave without any justifying reason appearing for the
denial is not an exercise of discretion; it is nerely abuse of
t hat discretion.” 1d.

Def endants do not address the substance of the
individually alleged incidents in their opposition to
plaintiff’s notion and offer no argunment that the anmendnent
woul d unduly prejudice them Therefore, plaintiff’s notion to
anend will be granted. However, although there is no
indication that plaintiff inordinately delayed noving to anend
or that plaintiff acted in bad faith, the Court cautions that
any subsequent notions by plaintiff to add additional incidents
to his conplaint would unduly threaten to prolong this
litigation and preclude finality, and will not be favored.

SUMVARY _JUDGVENT

Def endant has noved for sunmmary judgnent on the origina

conplaint. Summary judgnent is appropriate only if “there is
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no genui ne issue of material fact” for subm ssion to a fact-
finder. Fed. R Civ. P. 56(c). No genuine issue exists unless
“there is sufficient evidence favoring the nonnoving party for

ajury to return a verdict for that party.” Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249 (1986). In considering

a summary judgnent notion, “[t]he evidence of the nonnovant is
to be believed, and all justifiable inferences are to be drawn
in his favor.” 1d. at 255.

The mere allegation of sone factual dispute between the
parties, however, is not sufficient to defeat a nmotion for
sunmary judgnment. |d. at 247. \While the novant bears the
initial burden of proving that there is “no genuine issue,”
once that burden has been net, the nonnovant nust “go beyond
the pleadings and . . . designate ‘specific facts show ng that

there is a genuine issue for trial.”” Celotex Corp. V.

Catrett, 477 U S. 317, 324. As the Court stated, “[o]ne of the
princi pal purposes of the summary judgnment rule is to isolate
and di spose of factually unsupported clains or defenses.” See
id. at 323-324.

| . Plaintiff's Title VII| Retaliation Clains

Title VIl retaliation actions are governed by the

procedural framework established in McDonnell Douglas v. Green,

411 U. S. 792 (1973). Plaintiff first must establish a prinm

facie case of retaliation. |If plaintiff succeeds, defendants
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may rebut plaintiff’s prima facie case by disputing the facts
or by offering a “legitimte, nondiscrimnatory reason” for
their actions. 1d. at 802. |If defendants set forth a
successful rebuttal, plaintiff nmust prove that the reason

def endants offered for their actions was nerely pretextual.
Id. at 804. This burden shifting framework, initially
established to cover private discrimnation clainms under Title
Vi1, also applies to federal enployees claimng retaliation.

See, e.qg., Mtchell v. Baldridge, 759 F.2d 80, 86 (D.C. Cir.

1985) (holding that federal governnment enployee successfully
established prim facie case of retaliation under MDonnel
Dougl as but failed to prove enployer’s proffered reason was
pretextual).

To prove a prinma facie case of retaliation, plaintiff must
establish that (1) he engaged in statutorily protected
activity; (2) defendant took an adverse personnel action; and
(3) a causal connection existed between the protected activity

and the adverse personnel action. See Brown v. Brody, 199 F.3d

446, 452-53 (D.C. Cir. 1999) (citing Mtchell v. Baldridge, 759

F.2d 80, 86 (D.C. Cir. 1985) (quoting MKenna v. Winberger,

729 F.2d 783, 788 (D.C. Cir. 1984))); see also Cones v.

Shalala, 199 F.3d 512, 520 (D.C. Cir. 2000); Childers v.

Slater, 44 F. Supp.2d 8, 18 (D.D.C. 1999).

A. Causal Connecti on
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A causal connection may be inferred “by showi ng that the
enpl oyer had know edge of the enployee s protected activity,
and that the adverse personnel action took place shortly after
that activity.” Mtchell, 759 F.2d at 86. By show ng both
know edge and proximty in time, plaintiff may establish the
causal connection needed for a prinma facie case of retaliation.
Al t hough courts have not established the maxi mumtinme
| apse between protected Title VII activity and all eged
retaliatory actions for establishing a causal connection,
courts generally have accepted tinme periods of a few days up to
a few nonths and sel dom have accepted tine | apses outside of a

year in length. See, e.qg., Goos v. Nat’l Ass’n of Realtors,

715 F. Supp. 2, 3-4 (D.D.C. 1989) (holding that five weeks
constituted a short enough tine |apse to establish a causal

connection); Castle v. Bentsen, 867 F. Supp. 1, 3 (D.D.C. 1994)

(holding that three to five nonths is a short enough tine |apse
bet ween EEO activity and reprisal to establish a causal

connection); Devera v. Adams, 874 F. Supp. 17, 21 (D.D.C. 1995)

(holding that “an eight nonth interval between the two events

is not strongly suggestive of a causal link”); Garrett v.

Lujan, 799 F. Supp. 198, 202 (D.D.C. 1992) (holding that al nost
a year “between plaintiff’s EEO activity and the adverse
enpl oynment decision is too great [a |length of time] to support

an inference of reprisal”); but see Hayes v. Shalala, 902 F.
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Supp. 259, 264 (D.D.C. 1995) (holding that a causal connection
exi sted based on the time plaintiff first becane vulnerable to
retaliation, even though that time occurred three years after
plaintiff engaged in protected activity).

Plaintiff’s original EEO activity on behalf of his
col | eague occurred in 1989. The earliest of the alleged
incidents in this case took place in January 25, 1997,
approxi mately eight years later. This eight-year tine |apse is
too long to establish a causal connection between plaintiff’s
protected activity and the alleged retaliation.

Broadly read,* though, plaintiff’s retaliation conplaints
suggest that defendants also retaliated against himfor his
ongoi ng, nore recent EEO activity, namely, filing nunerous EEO
conpl ai nts agai nst the VOA Russi an Branch Management begi nning
in 1989 and continuing to the present. (Conpl. at 5, EXxs.

1(a), 2; Pl.’s Mt. 7/21/98, 4/23/99, 8/5/99, 11/10/99,
3/27/00.) MWhile there is too long a tinme | apse between
plaintiff’s 1989 EEO activity and the four groups of incidents

at issue, plaintiff’'s nore recent EEO activities may be cl ose

‘“Plaintiff appears pro se, and, consequently, | nust read
his conplaint liberally. See Richardson v. United States, 193
F.3d 545, 548 (D.C. Cir. 1999) (citing Haines v. Kerner, 404
U.S. 519, 520-21 (1972) (per curiam). The Suprene Court
directs that a pro se plaintiff’s pleadings should be held “to
| ess stringent standards than formal pleadings drafted by
| awyers.” Haines, 404 U.S. at 520.




- 16 -
enough in time to these incidents to support an inference of a
causal connecti on.

B. Adver se Enpl oynent Action

VWile plaintiff may have established a causal connection
to his recent EEO activity, plaintiff has failed to establish
any adverse enploynent actions, with the exception of those
al | egati ons concerning pronotion denials. Although "an
enpl oyee need not be fired, denoted or transferred"” for an

adverse enpl oynent action to occur, see Gary v. WAshi ngton

Metro. Area Transit Auth., 886 F. Supp. 78, 90 (D.D.C. 1995),
an “enpl oynent decision does not rise to the level of an

acti onabl e adverse action . . . unless there is a ‘tangible
change in the duties or working conditions constituting a

mat eri al enpl oynent di sadvantage.’” Walker v. \Washi ngton

Metro. Area Transit Auth., 102 F. Supp.2d 24, 29 (D.D.C. 2000)

(quoting Kilpatrick v. Riley, 98 F. Supp.2d 9, 21

(D.D.C. 2000), citing Brown, 199 F.3d at 456, and Childers, 44
F. Supp.2d at 19). In this Circuit, and others, “courts cannot
be wheeled into action for every workplace slight, even one

t hat was possi bly based on protected conduct.” Taylor v. Fed.

Deposit Ins. Corp., 132 F.3d 753, 765 (D.C. Cir. 1997). See

Brown, 199 F.3d at 457 (“Mere idiosyncracies of personal
preference are not sufficient to state an injury”); Smart v.

Ball State Univ., 89 F.3d 437, 441 (7th Cir. 1996) (“not
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everything that makes an enpl oyee unhappy is an actionable

adverse action”); see also Childers, 44 F. Supp.2d at 20 (to

constitute an “adverse enploynent action, the conduct nust be
So egregious as to alter the conditions of enploynment”).

1. Adni ni strati ve Changes and Requests

Plaintiff has failed to show any adverse enpl oyment action
regardi ng defendants’ decisions to deny plaintiff
adm ni strative |leave to prepare for and commuute to neetings
about his EEO conplaints. Plaintiff did not assert that
def endants denied himtine to participate in any nmeetings
call ed by the EEOCC Adm ni strative Judge in connection with his
EEO conplaints. He nerely alleged that he was denied
additional tinme off for preparation and commting. Defendants’
deni al , however, did not deter plaintiff fromfiling new
conplaints or taking full advantage of opportunities to present
hi s EEO case.

Def endants denied plaintiff’s requests for additional tinme
of f based on an EEOC Adm nistrative Judge’s order instructing
that plaintiff’s request be denied. This order acknow edged
t hat defendants must provide sufficient |Ieave for plaintiff to
prepare for and attend EEO neetings, but stated that the
“[c]onplainant’ s request does not fall within these provisions,
however, and will not be granted.” (Pl.’s Mdt. 7/20/98).

Because defendants’ decision has not hindered plaintiff’s EEO
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partici pation, and because defendants based their denial on an
EEOCC Adm ni strative Judge' s order, plaintiff’s allegations that
he was denied sufficient adm nistrative | eave cannot constitute
a cogni zabl e adverse enpl oynent acti on.

Nor has plaintiff denonstrated that defendants’ decision
to change the office schedule, without allowing plaintiff |eave
to alter his personal schedule, constituted an adverse
enpl oynment action. Although plaintiff alleges that, because of
t he schedul e revisions, he was forced to conme in two hours
early for his shift, “a nere inconvenience” is not sufficiently

adverse to sustain a prima facie case. Crady v. Liberty Nat’]|

Bank & Co. of Ind., 993 F.2d 132, 136 (7th Cir. 1993); see also

Childers, 44 F. Supp.2d at 19 (“[mere inconveni ences and
alteration of job responsibilities will not rise to the |evel

of adverse action”) (citing Jones v. Billington, 12 F. Supp.2d

1, 14 (D.D.C. 1997)). Plaintiff alleged that defendants
permtted other enployees to shift their schedul es while he was
required to conmply with the schedul e as issued. Despite
plaintiff’'s feeling that he was treated differently fromhis
peers, courts cannot interfere in every personnel decision.
“[Title VII] is not intended as a vehicle for judicial review
of business decisions. Nor does [Title VII] allow a court to

sit as a super-personnel departnent.” Schaff v. Shalala, Nos.
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92-1251, 93-1993, 1994 W 395751, at *5 (D. M. July 14, 1994).
Def endants’ decision to deny plaintiff |leave to alter his
schedul e appeared to cause plaintiff personal inconvenience but
it does not rise to the level required to constitute an adverse
enpl oynment acti on.

Plaintiff also claimed that defendants attenpted to
retaliate against himby proposing to add an elenment to the
yearly performance eval uati ons that would factor in an
enpl oyee’s teamspirit. Defendants’ proposal did not rise to
the | evel of an adverse enploynent action. Inportantly, after
pl aintiff and others conpl ai ned about the addition, defendants
elimnated the teammrk proposal, rendering plaintiff’s
conpl ai nt noot .

Plaintiff’s allegations that defendants denied himhis
right to choose a new workstation on two occasi ons do not
constitute adverse enpl oynent actions even if they nade

plaintiff feel slighted or wonged. See Childers, 44

F. Supp.2d at 19 (“not everything that makes an enpl oyee

unhappy will constitute actionable adverse action”). In Snmart,

the court refused to consider m nor workplace di sagreenents,
hol ding that if all actions were granted judicial review no
matter how minor, every “trivial enploynent action . . . ‘would

formthe basis of a discrimnation suit.’”” 89 F.3d at 441.
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Al lowi ng plaintiff to bring a cause of action based on this
claimwould thwart the true renedi al purpose of Title VII.

2. Wor kl oad Di stribution

Plaintiff cannot show any adverse enpl oynment action based
on his claimthat defendants distributed the Russian Branch
wor kl oad unevenly by overl oading himw th assignnents.

Plaintiff cited eight separate instances over a two-year period
in which he said defendants assigned hima heavi er workl oad
than his peers, including a disproportionate nunber of night
shifts, and solo shifts on a news desk normally staffed with
four or nore enployees. In response to plaintiff’'s allegations
of overl oadi ng, defendants told himthat he was assigned to the
news desk al one on one occasi on because of “a tenporary
arrangenent due to staff shortage.” (Pl.’s Mdt. 7/21/98.) In
addition, plaintiff admtted that defendants altered the
schedul e to accommpdate plaintiff’s conplaint that he was
assigned to too many night shifts.

It is not out of the ordinary for enployees to have been
expected to shoul der an extra | oad on occasion over a two-year
span, or to have been asked to step in if there were unexpected
staff shortages. In Crady, 993 F.2d at 136, the court stated
that “a materially adverse change in ternms and conditions of

enpl oynment nust be nore disruptive than . . . an alteration of
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job responsibilities.” Courts are not in a position to review
every task that management assigns to enpl oyees. See., e.q.

Mungin v. Kattin Michin & Zavis, 116 F.3d 1549, 1556 (D.C. Cir.

1997); Schaff, 1994 WL 395751, at *7. In light of defendants’
response to plaintiff’s concerns, as well as the tenporary and
i nfrequent nature of the assignments over two years,
plaintiff’'s allegations do not establish sufficiently adverse
actions to sustain a prinma facie case of retaliation. See

Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 761 (1998)

(adverse enpl oyment action requires a “significant change in
enpl oynment status”).

In four simlar instances, plaintiff alleged that his
col | eagues attenpted to overload himwith work. Plaintiff
adm tted, though, that in every instance, he refused to take on
the extra work w thout consequence. Asking an enpl oyee to take
on an added assignnent, w thout requiring himto do so, does
not constitute adverse enpl oynent action.

Plaintiff’s final conplaint concerning work inequity
al |l eged that defendants required himto do the same work that
enpl oyees did in higher positions. This is the |evel of
personnel decision-making in which courts should not neddle.
As with all of plaintiff’s conplaints that the Russian Branch

managenment unfairly allocated the workload within the office,
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this circumstance does not rise to the [evel of an adverse
enpl oynment action. Thus, none of plaintiff’s clains that he
has been di sproportionately burdened by defendants and his

col | eagues qualifies as an adverse enpl oynent acti on.

3. Altercations with Co-workers

Plaintiff’s conplaints of co-worker altercations,
al |l egedly without defendants’ intervention, do not constitute
adverse enmpl oynent actions. Plaintiff recounted severa
incidents where he alleged that his co-workers harassed him A
few of these alleged incidents sound unpl easant and one even
sounds insulting. Plaintiff failed to allege, though, that his
enpl oynment position was altered in any way as a result of these
al l eged altercations. Instead, the incidents, if true, nerely
establish that plaintiff’s working environment was unpl easant

at times. See Childers, 44 F. Supp.2d at 19 (“conduct that

sporadi cal ly wounds or offends but does not hinder an
enpl oyee’ s performance does not rise to the | evel of adverse
action”).

Many of the other alleged incidents do not warrant close
exam nati on because of the insignificance of the clains. For
instance, plaintiff alleged that his coll eague rudely ordered

himto | eave the studio after the Branch Director instructed
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himto attend the broadcast. This incident does not constitute
an adverse enploynent action. Wiile plaintiff was of fended by
t he behavior, the dispute did not affect his enpl oynent
position. In addition, plaintiff has conplained that one of
his col | eagues repeatedly turned up the volume on the office
television set. VWhile plaintiff found the volune disruptive,
these incidents hardly rise to the I evel of adverse enpl oynent
action.

Plaintiff al so has conpl ained that several of his
col | eagues di sparaged himin the office, one colleague fondled
his (the colleague’'s) wife in front of plaintiff,® and anot her
col |l eague threw plaintiff’'s toaster in the trash. Although
these incidents my have been unpl easant, they do not
constitute adverse enploynent actions unless there was a
tangi ble effect on plaintiff’s position or his ability to

performhis job. In Spring v. Sheboygan Area Sch. Dist., 865

F.2d 833, 886 (7th Cir. 1989), the court found that humliation

*Plaintiff stated in one notion that his colleague’s

actions qualified as “sexual harassment.” (Pl. Mt. 3/27/00.)

In order to assert a claimof sexual harassnent of the
plaintiff, the plaintiff nust be able to show that his
col | eague woul d not have acted as he did but for plaintiff’'s
sex. Plaintiff has not shown that such was the case here, nor
does it seemthat plaintiff intended such an all egation.
Viewing the pro se notion liberally as required, | wll
consider the conplaint as a claimof retaliation and not
sexual harassnent.



- 24 -
is not a sufficiently adverse enpl oynment action because “public
perceptions [are] not a termor condition of . . . enploynent.”
As the Eleventh Circuit stated in Doe, “not ‘every unkind act’
ampunts to an adverse enpl oynment action.” 145 F.3d at 1449;

see also Childers, 44 F. Supp.2d at 19. Although potentially

upsetting, none of these allegations is sufficiently adverse to
establish a prima facie case of retaliation. At nost, by
cat al ogui ng the di sagreenents and one-tinme run-ins with
particul ar co-workers, plaintiff merely denonstrated conflict
within the office, not adverse enploynent actions.

Finally, plaintiff accused defendants of badgering himfor
expressing his views. Specifically, plaintiff alleged that
def endants called a nmeeting to criticize himfor a nmenmorandum
that he had witten. Defendants told himthat the neno “‘ hurt
ot her people’'s feelings.”” (Pl.”s Mot. 3/27/00.) Plaintiff did
not, however, allege that this criticismaffected his position
or status. Criticismof an enployee’ s performnce
unacconpani ed by a change in position or status does not
constitute adverse enploynment action. See Brown, 199 F.3d at
458 (letter of adnoni shment was not an adverse enpl oynent
action, because it did not affect plaintiff’'s grade or salary);

WAl ker v. WAshington Metro. Area Transit Auth., 102 F. Supp.2d

24, 29 (D.D.C. 2000) (disciplinary notice was not adverse
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enpl oynment action, because it “did not effect any materi al
change in [plaintiff’'s] title, duty, salary, benefits, or
wor ki ng hours”); Childers, 44 F. Supp.2d at 20 (“reprimnd that
ampunts to a nere scolding, wthout any disciplinary action
which foll ows, does not rise to the |evel of adverse action”);

see also Sweeney v. West, 149 F.3d 550, 557 (7th Cir. 1998)

(holding that, if criticizing enployees were found actionable
as retaliatory, the court “would be deterring enployers from
docunmenti ng performance difficulties, for fear that they could
be sued for doing so”). Here, even when viewed in the |ight
nost favorable to plaintiff, defendants sinply called a nmeeting
to informplaintiff that his meno was offensive to his

col |l eagues. There is no indication that this criticism
produced a tangi ble and actionable change in plaintiff’s
wor ki ng conditions or duties. Therefore, the incident does not
constitute an adverse enpl oynment acti on.

4. Pronotion Deni al s

Plaintiff has, however, established a prima facie case of
retaliation with respect to his allegations that defendants
twi ce denied himpronotions in 1994. Plaintiff established an
adverse enpl oynent action that was causally connected to his
protected EEO activity, but defendants failed to offer any

| egitimate, non-discrimnatory reason as to why plaintiff did
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not receive either pronmotion. MDonnell Douglas, 411 U. S. 792,
802. Consequently, plaintiff’s allegations regarding pronotion
denials will w thstand defendants’ notion for summary judgnment.

In Title VII cases involving pronotion denials, the Court
of Appeals for the District of Colunbia Circuit has adjusted

t he McDonnel|l Douglas franmework to determ ne whether plaintiff

has made a prim facie case:

Adj usting the McDonnell fornula to cases
of discrimnatory refusal to pronote is
relatively sinple. Thus to make out a
prima facie case plaintiff nmust show that
[ he] belongs to a protected group, that

[ he] was qualified for and applied for a
pronotion, that [he] was considered for
and deni ed the pronotion, and that other
enpl oyees of simlar qualifications who
were not nmenbers of the protected group
were i ndeed pronoted at the tine
plaintiff's request for pronotion was
deni ed.

Bundy v. Jackson, 641 F.2d 934, 951 (D.C. Cir. 1981). Wile

plaintiff carries the burden of establishing a prinma facie
case, courts nerely require that plaintiff “establish facts

adequate to permt an inference of retaliatory notive.”

McKenna v. Weinberger, 729 F.2d 783, 790 (D.C. Cir. 1984).
In the instant case, plaintiff belonged to a protected

group under Title VIl because of his ongoing EEO activity.

According to his conplaint, plaintiff submtted applications

for two vacant Russian Branch positions and stated that he was
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nore qualified than the enpl oyees selected to fill the two
vacanci es who were not involved in EEO activity. In his
affidavit, plaintiff admtted that the two enpl oyees sel ected
for pronmotion were well qualified but asserted that he
specialized in the Russian | anguage while they did not.

(Compl. Ex. 1, at App. 1 #21.) He further alleged that he has
a better radio presence, that he has nade a greater
contribution to the Russian Branch, and that he is a stronger
wor ker overall than the two enpl oyees who received the
pronmotions. (ld.)

In addition, plaintiff denonstrated that he was seriously
consi dered and interviewed for one of the two posted positions
but that, despite his efforts, he was denied both positions.
(Compl. Ex. 1, at 1.) Finally, the two enpl oyees had not
participated in protected EEO activity. (Conpl. Ex. 1, at App.
#21.) Plaintiff clained that “in each single case the deni al
of pronmotion to nme was an act of intended discrimnation and
retaliation for my participation in protected EEO activity.”
(Ld.) Because plaintiff alleged the facts necessary to
establish a prima facie case of retaliation with respect to his
claimthat he was tw ce denied pronotions in 1994, and because

def endants has failed thus far to rebut the prim facie case,
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plaintiff’s claimas to his two pronotion denials wll
wi t hstand summary judgnment.

1. Har assnent or Hostile Whrk Environnent

Plaintiff’s filings, taken together, raise an additional
claimof hostile work environnent. In his affidavit, plaintiff
asserted that, while “[e]ach of [the conplaints] seens petty
and insignificant[,] their cunulative strength is very
consi derable.” (Conpl. Ex. 1, at App. #4.) He stated that
“[a]ll the actions described in the hundreds of nmenoranda
resulted in the creation of an environnment which precludes ny
pronotion, cuts short my career, makes the working atnosphere
unpl easant and threatening.” (Conpl. Ex. 1 at Appendix #12.)

Hostile work environment clainms nore frequently acconpany
Title VIl gender, race or national origin discrimnation than
retaliation claims. Nevertheless, there is |little reason that
a claimof hostile work environnment should not be considered in

cases of retaliation as well. In Meritor Savings Bank v.

Vinson, 477 U. S. 57, 65-67 (1986), the Suprenme Court adopted
the standard for hostile work environnent used in the race
di scrim nation context for use in the gender discrim nation
context. That standard is applicable in the retaliation

context as well.
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In Meritor, the Court established that a hostile work
envi ronnent exi sts when “discrimnatory intimdation, ridicule
and insult” is “sufficiently severe or pervasive ‘to alter the
conditions of . . . enploynment and create an abusive working
environment.’” 1d. The Court expanded its definition in

Harris v. Forklift Systems, 510 U.S. 17, 23 (1993), hol ding

that a hostile work environment claimcan be established

wi t hout necessarily showing that the victimhas suffered a
tangi ble injury. The Court provided a series of factors that
shoul d be consi dered:

[We can say that whether an environnment is
"hostile" or "abusive" can be determ ned
only by |l ooking at all the circumnstances.
These may include the frequency of the

di scrim natory conduct; its severity;
whether it is physically threatening or

hum liating, or a nere offensive utterance;
and whether it unreasonably interferes with
an enpl oyee's work performance. The effect
on the enployee's psychol ogi cal well -being
is, of course, relevant to determ ning

whet her plaintiff actually found the

envi ronnent abusive. But while
psychol ogi cal harm 1ike any other rel evant
factor, may be taken into account, no single
factor is required.

Harris, 510 U. S. at 28.

Under these factors, plaintiff has failed to establish a
prima facie case of hostile work environnment. Plaintiff’s many
EEOC compl aints all eging harassnent in his work environnent may

have descri bed unpl easant events. Most of the all eged
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i ncidents, while unpleasant, amounted to little nore than
everyday wor kpl ace di sputes. Taken together, these conplaints
do not show events that were so severe or pervasive that they
altered his enploynent conditions and created an abusive
wor ki ng environment. Accordingly, plaintiff’'s hostile work
environnment claimnmust fail.®

CONCLUSI ON

Plaintiff’s notion to anmend, which requests that | join
seven additional incidents of alleged retaliation to the
conplaint, will be granted. The original conplaint’s factua
al l egati ons, when viewed in the |light nost favorable to
plaintiff, do not establish a prinma facie case of retaliation
for his EEO activity as to any of his clains, except those
claims concerning pronotion denials, because he failed to
all ege sufficiently adverse enploynent actions. |In addition,
plaintiff has failed to establish that these incidents, even
when taken together, constituted a hostile work environnment.
Accordi ngly, defendants’ notion for sunmary judgnent as to

these clainms will be granted.

®Plaintiff also alleged that he has been constructively
di scharged as a result of the harassnent. Plaintiff is still
enpl oyed by the VOA Russian Branch Managenent, though, and
t herefore cannot maintain a claimof constructive discharge.



- 31 -
Plaintiff has, however, established a prima facie case of
retaliation with respect to his two pronotion denials in 1994,
Because defendants have not specifically rebutted this claim
with a legitimte, nondiscrimnatory reason for their actions,
def endants’ notion for summry judgnent as to plaintiff’s claim
regarding his pronotion denials will be denied. An appropriate

Order acconpani es this Opinion.

SI GNED t hi s day of , 2001,

RI CHARD W ROBERTS
United States District Judge



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

)
| GOR BRODETSKI , )
)
Plaintiff, )
)
V. ) Civil Action No. 98-839 (RWR)
)
JOSEPH DUFFEY, Director, )
USI A and VO CE OF AMERI CA, )
et al., )
)
Def endant s. )
)
ORDER

For the reasons set forth in the acconpanyi ng Menorandum
Opinion, it is hereby

ORDERED that plaintiff’s Mtion #10 to Consolidate (or to
Amend) [61] be, and hereby is, GRANTED. It is further

ORDERED t hat defendants’ Mtion for Summary Judgnment [ 9]
be, and hereby is, GRANTED IN PART and DENIED IN PART. It is
further

ORDERED t hat any di spositive notion that defendants nay
wish to file concerning the incidents newy added to the
conplaint shall be filed within 30 days of the signing of this
Or der.

SIGNED this day of , 2001.

RI CHARD W ROBERTS
United States District Judge



