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| NTRODUCTI ON

This case is on remand fromthe United States Court of
Appeal s for the District of Colunmbia Circuit. The governnment
advances two justifications for treating defendant, Russel
Eugene Weston, Jr., involuntarily with antipsychotic
medi cation. First, the governnent maintains that such
treatnment is nedically appropriate and essential to render
West on non-danger ous based on nedi cal/safety concerns,
considering less intrusive neans. Second, the governnent
contends that this treatnent is nmedically appropriate and
essential to restore Weston's conpetency to stand tri al
because it cannot obtain an adjudication of his guilt or

i nnocence using less intrusive neans. Weston’s attorneys’



contend that the treatnment is not nedically appropriate
because it will not restore Weston’s conpetency and is

unet hical, that Weston is not dangerous, and that his trial
rights will be unduly prejudiced, if medicated. Upon

consi deration of the government’s justifications, the
opposition thereto, the potential inpact of antipsychotic
medi cati on on Weston’s trial rights, relevant statutory and
case law, the record of proceedings, evidence, and argunents
of counsel at the nunerous judicial oversight/evidentiary
heari ngs, the Court authorizes the Bureau of Prisons ("BOP")

to treat Weston involuntarily with antipsychotic nedication.

BACKGROUND

Weston is charged in a six-count federal indictment with
the prenmeditated nurders of United States Capitol Police
Officers Jacob J. Chestnut and John M G bson, while they were
engaged in their official duties as federal | aw enforcenent
of ficers; one count of attenpted nmurder of United States
Capitol Police Oficer Douglas B. McM Il an, while he was
engaged in his official duties as a federal |aw enforcenent
of ficer; one count of carrying and using a firearmduring and
inrelation to a crinme of violence; and two counts of carrying

and using a firearmduring and in relation to a crine of
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vi ol ence and causing a death thereby. Although the Court will
not repeat the extensive procedural history of this case, a

det ail ed account of which is found in United States v. Weston,

69 F. Supp. 2d 99 (D.D.C. 1999), the key facts are as follows.

On October 15, 1998, after a joint request by the
governnment and Weston’s attorneys, the Court appointed Dr.
Sally C. Johnson,?! pursuant to 18 U. S.C. § 4241(b), to conduct
an inpatient psychiatric exam nation of Weston to assist the
Court in determ ning Weston’s conpetency to stand trial. Dr.
Johnson exam ned Weston and concl uded that he was not
conpetent to stand trial. On April 22, 1999, the Court found
West on not conpetent to proceed to trial, pursuant to 18
U S C 8§ 4241(d). The Court commtted Weston to the custody
of the Attorney CGeneral for hospitalization and treatnment to

det erm ne whet her a substantial probability existed that he

Dr. Johnson was qualified as an expert in the field of
forensic psychiatry, and nore particularly, in the area of the
treatnment and restoration of patients with paranoid
schi zophrenia with delusions. Dr. Johnson is a psychiatri st
and Captain in the United States Public Health Service where
she has been enployed for approximately twenty-one years. She
is the Associ ate Warden for Mental Services at Federal
Correctional Institute at Butner where she has worked for
twenty-one years. Dr. Johnson hol ds teaching positions at the
School of Law and the Medical Center at Duke University and
al so at the University of North Carolina. She is board
certified in psychiatry and forensic psychiatry.
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woul d attain the capacity to permt the trial to proceed in
the foreseeable future. At Weston's attorneys’ request, the
Court stayed any action by the BOP to nedicate himw thout his
consent and ordered the BOP to provide his attorneys with
notice of any adm nistrative hearing.

Weston was admitted to Federal Correctional Institute at
Butner (“FCl-Butner”) on May 5, 1999. On May 20, 1999, Dr.
Johnson, his treating psychiatrist, requested a court order to
treat Weston with antipsychotic nedication. According to Dr.
Johnson, Weston refused to consent to the proposed treatnment,
triggering an admnistrative hearing. See 28 C.F.R 8§ 549.43
et seq. The hearing officer deterni ned that Weston could be

treated involuntarily with antipsychotic nmedication for the
followi ng reasons: (1) he suffers froma nental disorder; (2)
he is dangerous to hinmself and others; (3) he is gravely
di sabled; (4) he is unable to function in the open nental
heal th popul ation; (5) he needs to be rendered conpetent for
trial; (6) he is nentally ill; and (7) nedication is necessary
to treat his nental illness. Wston appeal ed the hearing
of ficer’'s decision, and the Warden affirmed.

After the first adm nistrative hearing, the Court
exercised its judicial oversight responsibility and conducted

a judicial hearing, on May 28, 1999, to review the decision to
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medi cate Weston. The Court remanded the decision to the BOP
for further proceedings due to the Court's concerns that the
BOP had not precisely followed the Court’s April 22, 1999
Order and fully conplied with the procedures for the

adm ni strative hearing. See United States v. Weston, 55 F.
Supp. 2d 23 (D.D.C. 1999).

On remand, a staff representative presented evidence to
support Weston’s position. He advanced argunments provided to
hi m by Weston’s attorneys and presented a report by Weston's
expert w tness, Raquel E. Gur, MD., Ph.D., Professor and
Di rector of Neuropsychiatry at the University of Pennsyl vani a.
After the second hearing, the hearing officer again determ ned
t hat Weston could be nedicated involuntarily for the identical
reasons articulated at the first hearing. Wston again
appeal ed the hearing officer’s decision, and the Warden again
af firnmed.

On August 20, 1999, the Court held a second judicial
oversi ght/evidentiary hearing to review the second decision to
medi cate Weston. Dr. Johnson testified and, pursuant to
Weston’ s attorneys’ request, the Court admtted Dr. Gur’s
witten comments into the evidentiary record. The Court
uphel d the BOP's decision to nedicate Weston. See Weston, 69

F. Supp. 2d at 118.



West on appeal ed the decision and the D.C. Circuit
remanded the case for further consideration. See United
States v. Weston, 206 F.3d 9 (D.C. Cir. 2000) (per curiam.
Accordingly, the Court conducted a four-day hearing in July
2000, during which the governnent advanced two justifications
for medicating Weston: (1) to render him non-dangerous and
(2) to render him conpetent for trial. Dr. Johnson and the
foll owi ng additi onal governnent expert wi tnesses in forensic
psychiatry, forensic psychol ogy, and medical ethics testified:

Dr. Deborah DePrato,?2 Dr. Howard Zonana, ® and Dr. Edward

2Dr. DePrato was qualified as an expert in the field of
forensic psychiatry. Dr. DePrato is an Assistant Professor of
Psychiatry and Public Health, and Medical Ethics at the
Loui siana State University. She is board certified in adult
psychiatry and forensic psychiatry and board eligible in child
psychiatry. She is the adm nistrator for the Louisiana 24th
Judicial Court Clinic where approximately 250 conpetency to
stand trial exam nations are conducted each year. She
personal |y conducts or supervises at |east 200 cases a year.
Dr. DePrato is a nmenber of the Ethics Committee for the
Anmerican Acadeny of Psychiatry and the Law at the nati onal
| evel and has al so been appointed as a nenmber of the Ethics
Comm ttee Loui siana Psychiatric Medical Association.

3Dr. Zonana was qualified as an expert in the fields of
forensic psychiatry and medical ethics. Dr. Zonana is a
Professor of Psychiatry at Yale University School of Medicine
and an Adjunct Clinical Professor at Yale Law School. He has
been teaching at Yale University School of Medicine since 1968
and at Yale Law School since 1982. Dr. Zonana is a nenber of
t he Council on Psychiatry and Law and also is a nenber of the
Comm ssi on on Judicial Action of the American Psychiatric
Association. He is an original nenmber of the American Acadeny
of Psychiatry and Law and participated in establishing the
et hi cal guidelines generated by that organi zation. He
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Landis.* The defense presented Professor Maxwell Gregg
Bl oche.®> Fact witnesses, including those with day-to-day
treatment responsibility for Weston, also testified.

For the follow ng reasons, the Court determ ned that it
was in Weston's best interest to appoint an independent mental
heal th expert, pursuant to Fed. R Evid. 706. First, several

witnesses testified regarding a potential ethical conflict

currently heads a forensic psychiatry program at Yal e Medi cal
School and previously was the nedical director for the entire
mental health center.

Dr. Landis was qualified as an expert in the field of
forensic psychology. Dr. Landis is currently the Director of
Psychol ogy Training at FCl-Butner. He has worked at FCI -

But ner since 1986 in a nunmber of capacities. Dr. Landis is a
i censed psychol ogist. He received his Master’s Degree and
Ph.D. fromthe University of Louisville and conpleted an
internship jointly sponsored by the University of North

Carol ina School of Medicine and the Bureau of Prisons. He is
a nmenber of the Anmerican Psychol ogi cal Association and is a
Fell ow of the American Acadeny of Forensic Psychol ogy. He has
a diploma in forensic psychology fromthe American Board of
Prof essi onal Psychology. Dr. Landis is also an Assi stant

Prof essor of Psychiatry and Psychol ogy at the University of
North Carolina School of Medicine.

SProf essor Bl oche was qualified as an expert in the field
of medical ethics. Professor Bloche is a Professor of Legal
Et hi cs at Georgetown University Law Center and an Adjunct
Prof essor of Public Health at John Hopkins University.

Prof essor Bl oche graduated from both the | aw and nedi cal
schools at Yale University. He treated hundreds of paranoid
schi zophrenic patients from 1984 to 1989 while practicing as a
i censed nedical doctor. He is not currently licensed to
practice |law or medicine and he has not practiced nedicine
since 1989. Professor Bloche is a policy consultant to

organi zations, including the National Institute of Health and
the World Health Organi zati on.
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arising fromDr. Johnson’s three roles in this case as the
forensic evaluator on the issue of conpetency, an expert
witness for the governnent, and Weston's treating
psychiatrist. They opined that the treating and forensic

rol es shoul d be kept separate.® See Hearing Transcript
(“Tr.”) 7/25/00 P.M at 67-69; 7/26/00 P.M Tr. at 29-34, 67,
70. Second, Weston’'s attorneys maintained that a conflict of
i nterest could occur because Weston’s nedi cal and | egal
interests may conflict. Accordingly, they requested the Court
to appoint a separate individual to represent Weston's nedi ca
interests.” Finally, the Court had concerns about Weston’s
conpetency to make nedi cal deci sions.

The Court appointed Dr. David Daniel,® “for the purpose of

6The potential conflict surrounding Dr. Johnson's dual
role as Weston’s forensic evaluator and treating psychiatri st
has not yet devel oped, since, to date, no treatnment
rel ati onshi p has arisen between Weston and any psychiatri st.
Such a conflict can be prevented by bifurcating the roles of
eval uator and treating psychiatrist.

‘Specifically, after Dr. Johnson infornmed the Court that
she no | onger considered Weston conpetent to make nedi cal
deci si ons, Weston’s attorneys renewed their request for the
Court to appoint a guardian ad litemto represent his nedical
interests. The parties pointed to no authority in federal
crimnal jurisprudence for the appointnment of a guardian ad
litem under the circunstances presented; therefore, the Court
deni ed Weston’s attorneys’ request for a guardian ad litem

8Dr. Dani el graduated Phi Beta Kappa Magna Cum Laude in
political science fromEnory University. He attained his
medi cal school and psychiatric residency training at
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providing the Court with an expert opinion as to whether it is
in the defendant’s nedical interests to adm nister

anti psychotic nedication without his consent.”® United States
v. Weston, No. 98-357, August 23, 2000 Order (D.D.C.). On
Novenmber 6, 2000, Dr. Daniel filed a conprehensive report with
the Court and served it on the parties. On Novenber 15, 2000,
the Court held another evidentiary hearing at which the

parties and the Court extensively exam ned Dr. Daniel. The

Vanderbilt University where he served as chief resident. He
is a diplomat of the National Board of Psychiatry and

Neurol ogy. He conpleted five years of advanced training in
schi zophreni a and psychopharmacol ogy research within the
intramural research program of the National Institute of
Mental Health (NIMH). He served two years as the Medical
Director of NI MH Neuropsychiatric Research Hospital. He was

t he founder and president of Washington Clinical Research
Center (WCRC), a national |eader in the conduct of inpatient
clinical trials in schizophrenia. Dr. Daniel has been granted
patent protection for psychopharmacol ogi cal treatnment advances
devel oped at WCRC. After WCRC was acquired by Clinical
Studies, Ltd., a leading nmulti-center clinical trials conpany,
Dr. Daniel served as Vice President of Medical and Scientific
Devel opnment at the corporate |level, as well as Senior Director
of all activities in the Washington, D.C. area. He has
publ i shed nunerous scientific papers addressing the

pat hophysi ol ogy and treatnment of schizophrenia and has
contributed to textbooks, such as the Conprehensive Textbook
of Psychiatry and the Text book of Neuropsychiatry. He is a
Clinical Professor of Psychiatry and Behavi oral Science at
George Washington University.

SAl t hough the Court afforded counsel an opportunity to
agree on a candidate for appointnment by the Court, they were
unable to do so. Thereafter, the Court undertook its own
search for a qualified expert and entertained objections by
counsel to a nunmber of nmental health experts.
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Court admtted Dr. Daniel’s report into evidence, and it is

incorporated in this Opinion as if set forth seriatim

DI SCUSSI ON

West on possesses a significant liberty interest in
avoi di ng unwant ed anti psychotic nedi cation protected by the
substantive conmponent of the Due Process Clause of the Fifth

Amendnent. See Riggins v. Nevada, 504 U S. 127, 134, 112 S.
Ct. 1810, 118 L. Ed. 2d 479 (1992); Washington v. Harper, 494

u S 210, 221, 110 S. Ct. 1028, 108 L. Ed. 2d 178 (1990). In

Har per, the Suprene Court held that a convicted i nnate

"possesses a significant liberty interest in avoiding the

unwant ed admi nistration of antipsychotic drugs." Harper, 494
U.S. at 221 (citing Vitek v. Jones, 445 U S. 480, 491-94, 100
S. C. 1254, 63 L. Ed. 2d 552 (1980); Youngberg v. Roneo, 457
Uu.S. 307, 316, 102 S. Ct. 2452, 73 L. Ed 2d 28 (1982); Parham
v. J.R, 442 U. S. 584, 600-01, 99 S. Ct. 2493, 61 L. Ed. 2d

101 (1979)).% A pretrial detainee’'s liberty interests are at

°Har per involved a convicted i nmate who refused to take
anti psychotic nedication. The Suprene Court held that the
governnment may deprive a convicted inmate of his fundanental
liberty interest in avoiding involuntary nedication, so |ong
as the deprivation is “reasonably related to legitinmate
penol ogi cal interests.” Harper, 494 U. S. at 223 (internal
citations omtted).
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| east equal to that of a convicted prisoner. See Riggins, 504
U S. at 135; Bell v. Wl fish, 441 U S. 520, 545, 99 S. Ct.

1891, 60 L. Ed. 2d 447 (1979).

In Riggins, the Suprene Court stated:

Al t hough we have not had occasion to devel op
substantive standards for judging forced

adm ni stration of such drugs in the trial or
pretrial settings, Nevada certainly would have
sati sfied due process if the prosecution had
denmonstrated, and the District Court

had found, that treatnment with anti psychotic

medi cati on was nedical ly appropriate and,
considering less intrusive alternatives, essential
for the sake of Riggins' own safety or the safety of
others. Simlarly, the State m ght have been able
to justify medically appropriate, involuntary
treatment with the drug by establishing that it
coul d not obtain an adjudication of Riggins' guilt
or innocence by using less intrusive neans.

Ri ggins, 504 U S. at 135 (internal citations omtted).

The D.C. Circuit did not prescribe a substantive standard
for this Court’s review “preferring instead to await the
[ Court’s] findings on remand using the guidance that Riggins

provi des.” Weston, 206 F.3d at 12-13.% Accordingly, the

H1Courts have applied different standards to review the
deci sion to nmedi cate dangerous and non-dangerous defendants.
In United States v. Charters, 863 F.2d 302, 308 (4th Cir.
1988), a pre-Riggins decision, the Fourth Circuit held that
judicial review of a doctor’s decision to forcibly nmedicate a
pretrial detainee to prevent dangerousness and restore
conpetency for trial was only available to guard agai nst
arbitrariness. Likewise, in United States v. Mrgan, No. 98-
00428, February 9, 1999 Order (D.S.C.) rev'd on other grounds,
193 F.3d 252 (1999), the District Court of South Carolina
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Court applied the Riggins guidance to address both of the
governnment’s justifications for treating Weston involuntarily
with antipsychotic nmedication. The governnment bears the
burden of proof on these issues by clear and convincing

evi dence. 2 See Riggins, 504 U S. at 135 (citing Addington v.

applied an arbitrary and capricious standard of review to a
doctor’s decision to forcibly nedicate a pretrial detainee to
prevent dangerousness and restore conmpetency for trial. See
al so United States v. Keeven, 115 F. Supp. 2d 1132, 1137 (E.D.
Mo. 2000) (reviewing a decision to forcibly nedicate a
pretrial detainee on dangerousness grounds for arbitrariness).
In United States v. Brandon, 158 F.3d 947 (6th Cir.
1998), the Sixth Circuit addressed the question of whether a
non- dangerous pretrial detainee could be forcibly nedicated to
restore conpetency for trial. The Brandon Court held that the
issue “relates solely to trial adm nistration rather than to
prison adm nistration. To forcibly medicate Brandon,
therefore, the government nust satisfy strict-scrutiny review
and denonstrate that its proposed approach is narrowy
tailored to a conpelling interest.” Id. at 957. Brandon is
di stingui shable from Charters, Mrgan, and Keeven because
Brandon was not found to be dangerous to hinmself or others.
See also Bee v. G eaves, 744 F.2d 1387 (10th Cir. 1984)
(adopting strict-scrutiny review to determ ne whether a
pretrial detainee may be forcibly nmedicated to render him
conpetent to stand trial). However, the court in United
States v. Sanchez-Hurtado, 90 F. Supp. 2d 1049, 1055 (S.D. Ca.
1999), concluded that the strict-scrutiny review in Brandon is
“contrary to the mapjority opinion in Riggins.” The court
i ndi cated that Riggins should guide a determ nation as to
whet her the governnent can involuntarily medicate a pretrial
det ai nee to make hi m conpetent to stand trial. See id; see
al so State v. Baker, 511 N.W2d 757 (Neb. 1994) (hol ding that
a pretrial detainee charged with first-degree nurder could be
medi cated, in part, because he was dangerous).

12 The parties concur with this standard; however, the
governnent indicates that in subsequent appell ate proceedi ngs
it intends to advocate a reasonabl eness standard of review,
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Texas, 441 U. S. 418, 99 S. Ct. 1804, 60 L. Ed. 2d 323 (1979));
Brandon, 158 F.3d at 960.

On remand, the governnment contends that the Court shoul d
allow it to treat Weston involuntarily with antipsychotic
medi cati on because it is nedically appropriate and necessary
to attain two essential governnent interests: to render him
non- dangerous for nedical/safety concerns and to render him
conpetent to stand trial. Therefore, the Court first analyzed
whet her anti psychotic treatnent is nedically appropriate,
i ncl udi ng whet her treatnent violates nmedical ethics. The
Court concludes treatnment with anti psychotic nedication is
nmedi cally appropriate to treat Weston’s illness. Second, the
Court anal yzed each interest the governnment advances:
treating Weston’ s dangerousness and naki ng him conpetent for
trial. The Court concludes that each interest is conpelling
and either will support the proposed treatnment, in |ight of
|l ess intrusive alternatives. Third, the Court analyzed the
potential inpact of involuntary medication on Weston’s fair
trial rights. At this stage of the proceedings, the Court

concludes that while involuntary medication may inmpact these

t hus, the government argues that its position here should not
be construed as a wai ver.
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rights if Weston is tried, they will not be so affected as to

prevent himfromreceiving a fair trial.

The Proposed Treatnent is Medically Appropriate

Weston is a diagnosed paranoid schizophrenic. The
parties do not dispute that treatnment with antipsychotic
medi cation is the only therapeutic intervention that may
address Weston’s synptons, |essen his delusions, and make him
conpetent to stand trial. They do dispute whether
anti psychotic nedication is nedically appropriate given a
range of considerations, including its likely side effects and

medi cal ethics inplications.

A. Treatment for Weston’'s Condi tion

Anti psychotic medication is the nedically acceptabl e and
indicated treatnment for Weston’s illness. See Tr. at 11 (Dr.
Johnson); Dr. Daniel’s Report at 38; 7/25/00 P.M Tr. at 10-11
(Dr. DePrato); 7/26/00 P.M Tr. at 67-68 (Dr. Zonana). While
Weston’ s attorneys do not propose any alternative treatnments
for Weston’s synptons, they dispute the efficacy of
anti psychotic nedication. Wston's expert, Dr. Gur, opined
that “within a reasonabl e degree of nedical certainty,

anti psychotic nedication will not restore M. Wston's
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conpetency.” Dr. Gur Ltr. at § 4. Dr. Gur explained the
basis for her opinion:
In light of the length of time (about two decades)
t hat he has experienced del usi ons, the pervasiveness
of his delusional system |ack of treatnment, and the
unfortunate fact that he has acted on his del usions,
make it extrenely unlikely that medication wll
elimnate or substantially attenuate his del usi ons.
There is a grow ng body of evidence that suggest]s]
t hat when the psychotic process remains untreated it
causes further deterioration in brain function
resenbling an irreversible toxic effect.

ld. at T 4.

Dr. Johnson opines that Weston's del usions do not reach
back twenty years, at least not in their current form
Rat her, “it's only been in the |later years, particularly from
1996 to present, that we have seen this full-blown del usional
system” 7/8/99 Tr. at 58-59. She testified that the chance
Weston will respond positively to the treatnment is enhanced
because he has had relatively little exposure to antipsychotic
medi cation. See 8/20/99 Tr. at 56. Weston already exhibited
a receptiveness to treatnent with anti psychotic nmedication in

1996 in Montana. See 7/27/00 AM Tr. at 121.'® Specifically,

B¥The Montana State Hospital, Warm Springs, Montana,

medi cal records provide insight into the effectiveness of
treating Weston with antipsychotic medication. Wston's
Di scharge Summary, signed by three hospital staff nenbers,
i ncludi ng one psychiatrist, states: “Russell does notice
i nprovenent on his nmedications. He is aware that his thoughts
are nore organi zed and his energy level is less erratic.

He does have sone persistent delusional beliefs but has
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West on was “cal ner, |ess agitated, |ess threatening, exhibited
sonme insight that he was ill, less emptionally invested in his
del usional material and better able to attend to other matters
after treatnent.” Dr. Daniel’s Report at 40. Moreover

approxi mately seventy to eighty percent of schizophrenics
respond positively to nmedication. See

7/24/00 P.M Tr. at 108.

Dr. Daniel concurs that Weston is likely to benefit from
treatment with antipsychotic nmedication. See Dr. Daniel’s
Report at 34. He notes that nearly all patients with acute
psychotic synptonms benefit from anti psychotic nedication. See
id. at 35. Dr. Daniel also opines that Weston will respond

favorably to nmedication, based on his response to treatnent in
1996, noting that “[c]linicians generally regard past
treat ment response as a val uable predictor of future treatnent

response.” Id. at 40.

The Court credits Dr. Daniel and the governnent experts

nore insight when nedi cated and woul d not becone viol ent and
act upon his fears.” In addition, the Montana State Hospital
Aftercare Plan, signed by a physician, states “Russell remains
del usi onal ; however, he appears |ess conpelled to share his
belief with others, and when he does, it is with much |ess
enotion and intensity than upon adnission. He is currently

pl easant and cooperative, and has nade no threats toward
anyone since he has been stabilized on nmedications.”
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and concl udes that antipsychotic medication is the nmedically

appropriate treatnment for Weston's condition.

B. Side Effects of Antipsychotic Medication

The Court nust bal ance the potential efficacy of
anti psychotic nedi cation against the |ikelihood and severity
of its potential side effects, which are relevant to Weston’'s
medi cal interests and trial rights. Here, the Court wll
focus on Weston's nedical interests. The Court wl|
scrutinize the fair trial inplications in that section of this
Opi ni on.

The |ikelihood and severity of possible side effects
depend on the type of antipsychotic nedication adm ni stered.
Cenerally, there are two categories of antipsychotics: (1)
typicals, the ol der generation of antipsychotics, and (2)
atypicals, the newer antipsychotics with | ower side effect
profiles. Currently, atypical antipsychotic nmedications are
not available in injectable form See 7/24/00 P.M Tr. at 64-
66. Dr. Johnson has stated that she would not attenpt to
treat Weston with atypical antipsychotics, but would start
with Haldol, an injectable typical with which the side effect
tardi ve dyskinesia is closely associated. See id. at 64-65,

92-94. Dr. Johnson’s clinical experience suggests that
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following the short-termuse of an injectable typica

anti psychotic on an involuntary basis, the patient generally
begins to respond and, ultimately, agrees to take orally
atypical nmedications. See 7/24/00 AAM Tr. at 107. Since
Weston may be treated with both types of antipsychotic

medi cation, the Court will analyze the side effects of both.

1. Typi cal Antipsychotics

Typi cal antipsychotics can produce the follow ng side
effects: (1) dystonic or acute dystonic reactions, which
involve a stiffening of nuscles; (2) acuesthesia, which is
restl essness or an inability to sit still; (3)Parkinsonian
side effects, which can slow an individual; (4) tardive
dyski nesia, which causes repetitive, involuntary tic-1like
novenments of the face, eyelids, and mouth; (5) neuroleptic
mal i gnant syndronme (“NMS”), which causes tenperature control
probl ens and stiffness; and (6) perioral tremor, referred to
as rabbit syndrom because of the mouth novements associ at ed
with it. See 7/24/00 AAM Tr. at 109-11; 7/24/00 P.M Tr. at

6, 101.1%

“Dr. Daniel notes the follow ng potential side effects:
1) motor side effects; 2) cardiovascul ar side effects; 3)
sedation; 4) weight gain; 5) neuroleptic malignant syndrone;
6) hematol ogic disorders; 7) endocrine disorders; and 8)
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The governnent’s witnesses testified that each of these
potential side effects is generally manageabl e and outwei ghed
by the potential benefits of nedication. See 5/28/99 A M
Tr. at 19-20; 7/24/00 AM Tr. at 105-12 (Dr. Johnson);
7/24/00 P.M Tr. at 112 (Dr. Johnson); 7/25/00 AM Tr. at 40
(Dr. Johnson); 7/25/00 P.M Tr. at 10-11 (Dr. DePrato). The
defense presented little expert testinony regardi ng side
effects, but presented a nore negative picture of medication
during cross examnation and in their pleadings. See
generally 7/24/00 P.M Tr. at 91-112 (Dr. Johnson).

Weston’ s experience with anti psychotic nedication is
inconclusive. During his comnmtnment in Montana, Weston
recei ved anti psychotic nedication for about two nonths during
which time he reportedly experienced sone inprovenent and al so
appeared to suffer sonme side effects. Weston apparently
suffered fromrestl essness, or acuesthesia, and stiffness, a
dystonic reaction. See 7/24/00 P.M Tr. at 5. Nevertheless,
Dr. Johnson testified that acuesthesia can be treated with
side effect medication, by adjusting the dose of nedication,
or by changing the type of

medi cati on. See 7/24/00 P.M Tr. at 7. In addition, Dr

sei zur es.
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Johnson stated that while, in its nost acute and rare form an
acute dystonic reaction can be fatal, any acute dystonic
reactions can quickly be treated using a side-effect

medi cati on, and that in her experience, such treatnent is

al nost one hundred percent successful. See 7/24/00 P.M Tr.

at 95-97.

The experts also discussed the other possible side
effects fromtypical antipsychotic nedication. Parkinsonian
side effects <can be effectively treated by decreasing the
dose or by a variety of other adjunctive nedications. See
7/24/00 AM Tr. at 110-11; 7/24/00 P.M Tr. at 99. Dr .
Johnson testified that tardive dyskinesia and perioral trenor
generally occur only after a patient has been treated with
hi gh doses of nedication over an extended period. See 7/24/00
A M Tr. at 111; 7/24/00 P.M Tr. at 101. NMS resenbles a
severe form of Parkinsonianismw th catatonia that devel ops as
an idiosyncratic response. See 7/24/00 AAM Tr. at 111.

W t hout i medi ate nedical attention, ten percent of persons
di e when NMS devel ops. See 7/24/00 P.M Tr. at 99. However,
Dr. Johnson testified that, should either NMS or tardive
dyski nesi a devel op, the type of nedication can be switched or
t he nmedi cation can be stopped. See 7/24/00 AM Tr. at 111.

2. Atypical Antipsychotics
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Atypi cal antipsychotics have a nore favorable side effect
profile and are better tolerated by the average patient. See
7/24/00 PPM Tr. at 3; 7/24/00 AM Tr. at 108. Dr. Zonana
testified that atypicals have so few side effects that studies
use them on individuals who have not yet been diagnosed wth
schi zophreni a, but who only have synptons that suggest they
m ght develop the disease. See 7/26/00 AM Tr. at 39. 1In
short, "there is a world of difference" between the
anti psychotic nedications described in the judicial opinions
of the early 1990s and the current atypical antipsychotic
medi cati ons now available. 7/26/00 P.M Tr. at 95 (Dr.
Johnson). Despite Dr. Gur’s opinion that nedication would not
be effective, she stated that if Weston were nedi cated, he
shoul d be given atypical antipsychotic medications because
t hey "have better side effect profiles, are better tolerated
and are effective on a broader range of synmptons."” Dr. Gur
Ltr. at T 5.

Dr. Johnson acknow edged that serious side effects may
occur with the atypical nedications. Agranulocytosis is a
severe side effect, associated with clozapi ne, that nay result
in death. See 7/24/00 P.M Tr. at 3-4. However, there is a
hi ghly effective nonitoring systemto prevent this result, if

clozapine is admnistered. See id. |In addition, atypical
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medi cati ons nmay cause sedation, weight gain, seizures, and
problems with |ipid netabolism However, Dr. Johnson stated
that, as with the typical antipsychotics, any treatnent

regi men involving atypical antipsychotics can be carefully
nmonitored so as to "identify a patient who is heading into a
probl em area and stop the nmedication or nmake an adj ustnent.”
7/24/00 P.M Tr. at 4; see also 7/26/00 AM Tr. at 61 (Dr.
Zonana). Additionally, Dr. Daniel notes that while serious
side effects are associated with anti psychotic nedi cations,
“the side effects can nost often be managed by an alternative
course of treatnment provided to the benefit of the patient.
CGeneral experience with antipsychotics, particularly the newer
medi cati ons, indicates that given their benefits they are
reasonably safe and well tolerated.” ©Dr. Daniel’s Report at
37.

The Court acknow edges that there is a linmted
under st andi ng of the side effects of atypical antipsychotics.
West on presented evidence from Professor Bl oche, who did not
assess the specifics of antipsychotics, just the inplications

of their status as a relatively new nedical technol ogy.!® See

pr of essor Bl oche testified that new kinds of nedical
t echnol ogy, such as antipsychotic drugs, enter the market
acconpani ed by pronmi sing reports and becone nore conmonpl ace
in clinical practice. Typically, he stated it is realized
only years | ater—sonetimes decades | ater—that the technol ogy
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7/26/00 P.M Tr. at 37. 3. Anal ysi s

The potential side effects of antipsychotic medication
are a cause for concern since the atypicals are relatively new
and there is little data about their long-termeffects and the
typi cal s have many side effects. Nevertheless, the Court nust
wei gh these concerns agai nst the overwhel m ng evi dence that
anti psychotic nmedication is the cornerstone of treating
Weston’s illness. Dr. Zonana stated that the standard
treatnment for schizophrenia is antipsychotic nedication, and
not to treat Weston with such nedication would be nedically
negligent. See 7/26/00 AM Tr. at 64; see also 7/24/00 P. M
Tr. at 11 (Dr. Johnson). Moreover, Drs. Zonana and DePrato
testified that they were unaware of any hospital in the
country that would not treat Weston with antipsychotic
medi cation. 7/25/00 P.M Tr. at 11 (Dr. DePrato); 7/25/00
P.M Tr. at 54-55 (Dr. Zonana).

Certainly, risks and uncertainties are associated with

anti psychotic nedication. However, the powerful testinony of

is not as effective as originally anticipated and may have
side effects that were not originally appreciated. See
7/26/00 P.M Tr. at 37-39. But see 5/28/99 AM Tr. at 19-20.
However, he has not studied antipsychotic medications, has not
written about antipsychotic medication, has not previously
testified as an expert, and clainms no “specific and detail ed
know edge about the controversy over typical versus atypical
anti psychotics.” 7/26/00 P.M Tr. at 14, 17-18, 19.
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Dr. Daniel and the government experts persuade the Court that
anti psychotic nmedication is appropriate, notw thstanding the
potential side effects since they can be managed with cl ose

oversi ght.

C. Medi cal Ethics

Weston’ s attorneys raise two ethical objections to the
proposed treatnment. First, they claimthat involuntary
treatnment with antipsychotic nedication is not nedically
appropri ate because treating a pre-trial detainee solely to
make hi m conpetent to stand trial is unethical. Second, they
contend that, even if a pretrial detainee may be involuntarily
medi cated, a treating psychiatrist nust take into account the
context of the detainee’s circunstances in determ ning what is
medi cal |y appropriate and that this treatnent is unethical in

a potential capital case.

1. A Psychiatrist Can Treat Solely to Render a
Def endant Conpetent to Stand Tri al

The first ethical argunent posits that a doctor cannot
ethically treat a defendant solely to make hi m conpetent to
stand trial, since such action would make the psychiatrist an

agent of the governnent rather than the patient. The Court is
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unaware of any legal authority to support this theory. The
defense relies on the testinony of Professor Bl oche, who
relied on the United Nations Principles of Medical Ethics

Rel evant to the Role of Health Personnel, Particularly
Physicians, in the Protection of Prisoners and Detai nees

agai nst Torture and Ot her Cruel, |nhuman, or Degrading
Treatnent or Punishment, U N G A Res., New York, Decenber 18,
1982, U.N. Doc. A/ REX/37/94 (“1982 U.N. Principles”),® and the
Hi ppocratic GCath. See 7/26/00 P.M Tr. at 29-30, 31-33.

Prof essor Bl oche asserts that these ethical nornms govern a
psychiatrist’s participation in the medication of a pretrial
detai nee. This argunment assunes that no other basis, such as
danger ousness, notivates the governnment’s effort to nedicate
West on.

The Court is not persuaded that the 1982 U. N. Principles,
as interpreted by Professor Bloche, mandate a finding that it
woul d be unethical for a psychiatrist to nmedicate a pretrial
detai nee involuntarily to restore conpetency. The 1982 U N
Principles state that “[i]t is a contravention of nedical
ethics for health personnel, particularly psychiatrists, to be

invol ved in any professional relationships with prisoners or

16The 1982 U.N. Principles were validly pronul gated and
adopted and have the status of customary international |aw.
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det ai nees the purpose of which is not solely to eval uate,
protect, or inprove their physical and nental health.” 1982
U.N. Principles, UN Doc. AAREX/37/94 (Principle 3). Those
principles were available to the U.S. nedical community when
it established its ethical guidelines, which neither sanction
nor prohibit involuntary medication for a pretrial detainee.
The nore recent guidelines and debates anpng the American
Medi cal Association and other U. S. nedical ethical societies
have not enbraced the argunment advanced by the defense. The
Court will not create medical ethical prohibitions where the
medi cal community has not inposed such prohibitions.
Simlarly, the Court does not credit Professor Bloche’'s
interpretation of the Hi ppocratic GCath, which states, in part,
that “into each house | come | will enter only for the good of
my patients,” over that of nunerous |icensed nedical
psychiatrists who testified that nedical ethics do not
precl ude nedi cating Weston. See 7/25/00 PPM Tr. at 13-14
(Dr. DePrato); 7/25/00 P.M Tr. at 72 (Dr. Zonana); 7/24/00
P.M Tr. at 13-14 (Dr. Johnson).

Thus, while the Court concludes that an individual
psychiatrist m ght object to involuntarily treating Weston
with nedication due to the psychiatrist’s own sense of ethics,

no established ethical barrier to such treatnment exists.

-26-



2. | nvoluntary Treatnent Could Result in the Death
Penal ty

The defense maintains that involuntary treatment with
nmedi cati on woul d be unethical and nedically inappropriate in
this case because it could potentially begin an unbroken chain

of events leading to Weston’s execution. This argunent

assunes Weston will be rendered conpetent, the government wll
seek the death penalty, Weston will be convicted and sentenced
to death, and will remain conpetent for trial and execution

even if he is later permtted to refuse nedication. The
def ense contends that the treating psychiatrist must assune
t hat permanent rem ssion is possible or, in the alternative,
t hat Weston woul d continue to be nedicated during any post-
conviction | egal proceedings, and executed. However, Weston's
wi t ness, Professor Bloche, conceded that the |ink between
pretrial treatnment and execution is “attenuat[ed].” 7/26/00
P.M Tr. at 55-56.

Nevert hel ess, the Court is persuaded by the opinions of
Drs. Zonana and DePrato, both of whom currently hold positions
on nedi cal ethics panels, that nedical ethics does not
preclude nedicating a patient in Wston’s situation. See
7/25/00 PP.M Tr. at 71-72 (Dr. Zonana); 7/25/00 P.M Tr. at
13-14 (Dr. DePrato). The controlling nedical ethics
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authorities in this area, codified by the American Medi cal
Association and its Council on Ethical and Judicial Affairs,
do not bar treatnment of a patient such as Weston. See 7/25/00
P.M Tr. at 59-61. These guidelines distinguish between a
convi cted defendant and a pretrial detainee. They state that
it is unethical to nmedicate a convicted defendant solely to
render him conpetent to be executed. See 7/25/00 P.M Tr. at
60 (Dr. Zonana). These guidelines do not extend the sane
prohibition to a pretrial detainee, even in a potenti al
capital case. See 7/25/00 PPM Tr. at 73 (Dr. Zonana).
Furthernmore, the Court rejects the assunption that once
medi cat ed Weston wi ||l be executed. Safeguards exist at al
stages of the proceedings to prevent the unbroken chain from
involuntary treatnent to execution hypothesized by Weston’'s
attorneys. The Court will be vigilant and available to
address whet her Weston should be permtted to refuse
medi cation at a |l ater stage of the proceedings. Moreover, the
Court is satisfied that no presunption exists that pre-trial
involuntary medication will automatically continue post-tri al
because Weston will be reassessed if his conpetency is

restored. See 7/26/00 P.M Tr. at 87-89 (Dr. Johnson).

D. Concl usi on
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The Court holds that antipsychotic nedication is the only
t herapeutic, nmedically appropriate treatnment for Weston's
illness, notwithstanding its potential side effects. Further,
the Court holds that no established ethical barriers render
such treatnment medically inappropriate for Weston at this

tinme.

1. The Governnent's Interest in Medicating Weston

The Court holds that there are two essential governnent
interests, either of which support nedicating Weston: (1) to
render him non-dangerous and (2) to render him conpetent to

stand trial.

A. Danger ousness: The Proposed Treatnent is Essenti al
for the Safety of O hers

The D.C. Circuit held that “[i]f the governnent advances
the nedical/safety justification on remand, it will need to
present additional evidence showi ng that either Weston's
condition or his confinenent situation has changed since the
hearing, so as to render him dangerous.” Weston, 206 F.3d at
14. The government presented additional evidence and
testinmony fromthe follow ng witnesses: (1) Dr. Johnson,

Weston’s treating psychiatrist and an expert witness; (2) Dr.
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Landi s, Weston’s treating psychol ogi st and an expert witness;
(3) Drs. DePrato and Zonana, expert w tnesses; and (4)
Commander Penny Royall, Weston’s physical therapist. 1In
addition, Dr. Daniel testified as a Court appointed

i ndependent expert. The Court reviewed the original evidence
of dangerousness coupled with the new evidence presented. In
vi ew of the expanded evidentiary record and the testinony of
the nedi cal experts, the Court rejects Weston' s attorneys’
arguments and hol ds that the governnent has proven, by at

| east cl ear and convincing evidence, that Weston presents a

ri sk of danger to others.?’

"The governnment has not presented evidence sufficient for
the Court to find that Weston’s condition has changed to make
hi m nore of a danger to hinmself now than at the tine of the
Court’s Septenber 9, 1999 Opinion. The Court recognizes that
Weston is a danger to others, but not necessarily a danger to
hi msel f. The governnment argues that Weston is a danger to
hi msel f because, in his current, non-responsive, del usional
state, he neither consistently nor fully cooperates with his
own physical treatnment plan. 1In fact, Dr. Daniel states that
Weston’s illness has progressed to the point where Weston is
preoccupi ed and dom nated by his del usional system “to the
excl usion of alnost all aspects to existence beyond vegetative
functions.” Dr. Daniel’s Report at 39. While this is of
concern, the Court is unaware of authority suggesting that
this sort of passive deterioration supports a finding of
dangerousness to one’s self.

Dr. Johnson also testified that there is an ongoing risk
that Weston will commt suicide in his present untreated
state. 7/24/00 AM Tr. at 99; see also 7/25/00 AM Tr. at
38 (13% i nci dence of successful suicides in patients with
Weston’s synptom picture). |In Dr. Daniel’s opinion, this risk
m ght be higher for Weston because of Weston’'s belief that
death is not permanent. Dr. Daniel’s Report at 41. However,
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In 1999, Dr. Johnson testified that Weston was dangerous
because he acted on his delusions in the past. See 7/8/99 Tr.
at 51. She also testified that Weston's del usi ons caused him
to place hinmself in a high-risk situation where the risk of
serious injury was great and ultimately realized. See id. at
51. Dr. Johnson now states that Weston's del usi ons have
expanded since Septenmber 1999. See 7/24/00 AM Tr. at 92-93.
Mor eover, she testified that because he incorporates those
around himinto his delusions, they are at risk of harm See
id. at 99.

The governnment presented persuasive evidence that
Weston’ s deterioration, since this Court’s Septenber 9, 1999
Opi nion, has resulted in instances of hostility. Weston has
not presented any evidence that rebuts the conclusion that his
condition has deteriorated. Accordingly, the Court concl udes
that his condition has further deteriorated since the
Septenber 9, 1999 Opinion and that Weston is indeed a danger
to others.

Several professionals charged with Weston’s care have
experienced instances of hostility since the Court’s Septenber

9, 1999, Opinion. Conmander Royall, Weston's physical

this evidence is essentially the sanme as the evidence before
t he Court on Septenber 9, 1999.
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therapist, testified that in October 1999, Weston "said
sonething to the effect that, I am Commander of all the arm es
of the world and you will no | onger be able to touch ne" when
she tried to work with him 7/24/00 AM Tr. at 13. A
hostil e stare acconpanied this comment and caused her to feel
frightened and threatened.

See id. at 20, 37, 42. Commander Royall stated that, in her
seven years at FCl-Butner, this was one of the very few tines
t hat she had ever felt threatened by a patient. See id.

Dr. Landis, the forensic psychol ogist, stated that he
perceived hinself to be at risk when Weston accused him in
April 2000, of being a murderer who had killed his wi fe and
raped his children. See 7/25/00 AAM Tr. at 75-76, 90.
Weston, in a very loud voice, accused Dr. Landis of nurderous
conduct and then began progressing toward Dr. Landis until
Weston stood right in front of him See id. at 75-76. Dr.
Landi s was concerned, "[a]s sonmebody who has spent a great
many years with people with serious nental illnesses, this was
one of a very limted nunber of occasions where | considered
|"d better think fast.” 1d. at 90. |In addition, Dr. Landis
testified that an art therapist, who worked with Weston in
Decenber 1999, becane frightened when Weston jerked away from

her and decl ared that he was a Congressi onal Medal of Honor
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wi nner and that she was not to come within 10 feet of him
See id. at 78-79. Dr. Landis also testified regarding
Weston’s refusal to take an anti bl ood clot nedication and his
del usi onal statenent to a nurse that if she forcibly injected
hi m she woul d be prosecuted and dealt with by NATO  See

id at 84.

These incidents of hostility bolster Dr. Johnson’s
initial conclusion that Weston' s del usions cause himto place
himself in high-risk situations that could cause himto hurt
others. Weston “has been perceived as nore nmenacing .

[jJust angry and belligerent, not wanting people to cone into
his room” 7/24/00 AAM Tr. at 92. Weston’'s del usions

i ncorporate those who are treating him These del usi ons
relate to murder, rape, and war. He believes that he is the
conmander of the armes, that “the people around him the
governnment, his attorneys, the staff, other unidentified
peopl e are doing terrible things, and that he has a mssion to
stop this regardl ess of what the consequences are.” 7/24/00
A M Tr. at 99. He also believes that death is not permnent.
See id. This sort of delusional thinking is at the heart of
his all eged conduct at the U S. Capitol.

The proposed nedication is not to control Weston after he

has commtted an act of violence; rather, it is to prevent
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Weston from harm ng others, in light of the evidence that his
mental condition could cause such harm Cf. United States v.
Horne, 955 F. Supp. 1141, 1147 (D. M nn. 1997) (hol ding that
“unl ess the respondent’s nental illness is treated, he woul d
pose a danger to prison staff and his fellow inmtes if he is
renoved from segregation”). As Dr. Daniel noted

“[u] nnmedi cated and in the general population, [Wston] woul d
be at an extrenmely high risk of inflicting violence on other

i nmates, staff nmenbers, or visitors who m ght becone
incorporated into his delusional system The tim ng of such
potential violence could be very hard to predict.” Dr
Dani el *s Report at 34.

It is uncontroverted that Weston has not struck or
physically injured anyone while incarcerated at FCI-Butner.
However, a finding of dangerousness does not require such
acts. See, e.g., United States v. Husar, 859 F.2d 1494, 1498
(D.C. Cir. 1988) (finding that the district court did not err
in holding that defendant should not be rel eased because the
smashi ng of a glass case, which led to his arrest and
confinenent, sufficiently indicated his dangerousness); United
States v. Muhammad, 165 F.3d 327, 336 (5th Cir. 1999) (finding
def endant dangerous because "whatever physical or medi cal

probl ens she had or m ght have in the future would go
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undet ect ed or undi agnosed"” due to her "refusal to have nedi cal
treatment”), cert. denied, 526 U. S. 1138 (1999); United States
v. S. A, 129 F.3d 995, 1001 (8th Cir. 1997) (defendant found
dangerous despite no overt acts of violence because
"[defendant] has spent nost of his time at FMC-Rochester in

i sol ation and has therefore had m niml contact with others
and, consequently, mnimal opportunity to engage in violent
behavior"); United States v. Ecker, 30 F.3d 966, 970 (8th Cir.
1994) ("[o]vert acts of violence, however, are not required to
prove dangerousness"); United States v. Steil, 916 F.2d 485,
488 (8th Cir. 1990) (finding appellant should be commtted

based on testinony fromfive nmental health professionals that

he was nentally ill and dangerous). The potential for
i medi ate harm exi sts because Weston’s ill ness renmnins
unt r eat ed.

Nor is Weston' s dangerousness necessarily belied by his
occasi onal cooperation with staff nmenbers. As Dr. Johnson
stated, it is the unpredictability of Weston’s actions that
makes hi m dangerous. She indicated that often schi zophrenic
behavi or has no warning signs; schizophrenics “coul d appear
very calmand turn around and assault someone or kil
soneone."” 7/25/00 AM Tr. at 7. Dr. Landis also stated that

“[p] eopl e with schizophrenia can behave erratically .
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[Clertainly one of the things that's characteristic in M.
Weston's case is very sporadically you have these surprise

incidents." |d. at 104.

Nurmer ous medi cal experts, including Drs. Daniel, DePrato,
and Zonana, also persuade the Court that Weston is dangerous. ®
Dr. Daniel’s report explains that in assessing dangerousness,
he 1 ooks to: (1) the individual’'s past violent behavior; (2)
the individual’s underlying condition; and (3) the
i ndi vidual’s |ack of expression of regret for past violent
behavior. Dr. Daniel’s Report at 32-34. Weston' s past
vi ol ent behavi or includes an October 15, 1996 assault on a
staff menber at Montana State Hospital, the July 24, 1998
incident at the U S. Capitol, and the previously discussed
incidents of hostility at FCI-Butner. Dr. Daniel stated that
Weston’ s underlying condition, paranoid schizophrenia, is the
etiology of the paranoid del usions that caused Weston' s past
acts of violence, and continue to make Weston dangerous. Dr.
Dani el stated that “the delusional material the patient has

expressed i ndicates that he believes that death for hinself

¥Drs. DePrato and Zonana based their opinions on the
testi nony and concl usi ons reached by other experts.
Nevert hel ess, the Court concludes that their opinions, as well
as those of Drs. Johnson, Daniel, and Landis, are sound, based
on sufficient education and experience, and are not outwei ghed
by ot her evidence.
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and others is not permanent. Thus, the consequences of
suicide or hom cide are substantially reduced in his belief
system and the attendant risk of violence is heightened.” Id.
at 33. Finally, Dr. Daniel stated that Weston is not
docunmented to have expressed regret for his past violent
behavi or or shown insight into the del usional basis of his
past vi ol ent behavior which increases the chance Weston coul d
repeat simlar acts. Dr. Daniel’s Report at 34.

The Court has reviewed possible alternatives to
anti psychotic nedication that nay be |l ess intrusive and found
t hem i nadequate for treating and controlling Wston’'s
dangerousness. Dr. Johnson testified that she has consi dered
at length and rejected alternative treatment interventions,
such as individual psychotherapy and group therapy, because
t hey woul d not have any inpact on Weston’s nental ill ness.
See 7/8/99 Tr. at 55-56. Dr. Johnson expressed the sane
opi nion at the July 2000 hearing, testifying that alternatives
such as verbal therapy, recreation therapy, antidepressants,
anti-anxi ety medication, or sedatives, were either ineffective
or not indicated for Weston in his current condition. See
7/ 24/ 00 AM Tr. at 98-99.

To mtigate Weston’ s dangerousness, he is currently

housed in FCl-Butner’s Seclusion Adm ssion Unit and i s under
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twenty-four hour observation by a guard posted outside his
room Nevertheless, staff nmust enter his roomto check on him

and tend to his basic needs. See 7/25/00 AAM Tr. at 69-70.

As Dr. Landis stated, "there is no way to avoid himfrom
having contact with the nurses, the officers on a daily basis,
and with Dr. Johnson and I on a sonmewhat | ess frequent basis"
7/25/00 AM Tr. at 71. In Dr. Johnson’s opinion, Wston
"presents an i mmediate risk of harmto people who are entering
his room" 7/24/00 AM Tr. at 91. At the onset, the Court
notes that Weston does not have a due process right to
secl usion. See Horne, 955 F. Supp. at 1148-1149 (hol ding that
“prisoners do not have a due process right to remain in
i solation or segregation to avoid a particular form of
treatment, such as the forcible adm nistration of psychotropic
medi cations”); see also United States v. Watson, 893 F.2d 970,
982 (8th Cir. 1990) (doubting that segregated confinenent
constituted a less restrictive alternative to drug treatnent
of a prisoner.)

Seclusion is sinmply the warehousing of Weston in a

psychotic state. See 7/24/00 AM Tr. at 100. It is not

treatnent;1° at best it contains dangerousness. See 7/24/00

9“The accrediting organi zations in the country,
particularly the Joint Comm ssion for Accreditation of Health
Care Facilities, [are] increasingly placing nore stringent
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A M Tr. at 100; 7/25/00 P.M Tr. at 13. In fact, seclusion
could be the cause of further deterioration of Weston, as
i ndi cated by the new evidence. See 7/24/00 AAM Tr. at 101
7/25/00 P.M Tr. at 18. Dr. Daniel indicated that seclusion
“has the potential to interact with and worsen core “negative”
synptons of schi zophrenia, including autistic tendencies,
soci al isolation, egocentricity, passive social wthdrawal,
and general social inpairnent.” Dr. Daniel’s Report at 38.
The nedi cal experts also stressed that seclusion is typically
viewed as a short-term last resort, rather than an acceptable
|l ong-term strategy to cope wth dangerousness. See 7/24/00
A M Tr. at 59-60, 100-03; 7/25/00 A-M Tr. at 104-05.

Further, it is Weston’s dangerousness that mandates his
secl usi on and twenty-four-hour observation. See 7/24/00 P.M
Tr. at 12 (Dr. Johnson stating that the “first issue with M.
Weston is to get his psychotic synptons under control and
decrease his dangerousness. That is the factor that is
placing the restrictions on his housing situation at this
particul ar point in
time."). According to Dr. Daniel, Weston's current conditions

of confinenent “cannot be inferred to indicate that he is not

st andards on the use of seclusion, because of the negative
consequences it has to an individual.” 7/24/00 AM Tr. at
102.
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acutely dangerous, only that he is prevented fromcarrying out
dangerous activity.” Dr. Daniel’s Report at 34. Since
secl usion has no therapeutic effect, it does not address the
government’s interest in treating Weston’s illness.

Al so, the doctors and the BOP enpl oyees entrusted with
his care and treatnent clearly do not perceive seclusion as a
| egiti mate, ongoi ng response to dangerousness. See, e.g.,
7/24/00 AM Tr. at 60, 100; 7/25/00 P.M Tr. at 13, 17-18.
The governnent presented testinony, in addition to that of the
medi cal experts, that the extreme neasures taken by FCI-Butner
personnel, seclusion coupled with twenty-four hour
observation, are not an admnistratively feasible |ong-term
solution to Weston’s present dangerousness. First, Assistant
Director Phillip Steven Wse of the BOP's Health Services
testified that seclusion beds are designed only for short-term
use, "to stabilize, to assess, and then put an inmate or
i ndi vi dual back in a nore normal sort of setting." 7/24/00
A M Tr. at 60. Second, seclusion beds are a limted, finite
resource and continuing to house Weston in seclusion is
straining the BOP s resources. See 7/24/00 AM Tr. at 62;
Har per, 494 U.S. at 227 (holding that respondent “failed to
denonstrate that . . . seclusion [is an] acceptable

substitute[] for antipsychotic drugs, in ternms of either their
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medi cal effectiveness or their toll on limted prison
resources”). The long-termuse of seclusion beds by patients
i ke Weston woul d be very troubling according to Assistant
Director Wse. See 7/24/00 AAM Tr. at 62. These concerns
underm ne the useful ness of seclusion as a neans to treat
dangerousness. The courts in Watson and Horne consi dered

t hese factors inportant in determ ning whether to use

i solation instead of drug treatnment to address dangerousness.
See Watson, 893 F.2d at 982; Horne, 955 F. Supp. at 1149.

I n conclusion, the Court is persuaded that the governnent
has presented additional factual evidence, as well as expert
testinmony, to support a conclusion that Weston is a danger to
those around him Having considered the alternatives to
anti psychotic nedication, the Court holds that antipsychotic
medi cation is essential to control and treat Weston's
dangerousness to others. In view of the foregoing, the Court
hol ds that Weston poses a danger to others, that medication
woul d significantly dimnish his dangerousness, and that no
| ess intrusive nmeans exist to ensure the safety of those

around him
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B. Trial Conpetency: The Governnment Cannot Obtain an
Adj udi cation of Weston's Guilt or I nnocence with
Less I ntrusive Means

The governnment has an essential interest in bringing
Weston to trial. See Illinois v. Allen, 397 U S. 337, 347, 90
S. C. 1057, 25 L. Ed. 2d 353 (1970) (Brennan, J., concurring)
("[c]onstitutional power to bring an accused to trial is
fundamental to a schene of 'ordered liberty' and prerequisite
to social justice and peace"); Wnston v. Lee, 470 U. S. 753,
762, 105 S. Ct. 1611, 84 L. Ed. 2d 662 (1985) ("the
community's interest in fairly and accurately determ ning
guilt or innocence . . . is of course of great inportance");
Brandon, 158 F.3d at 954 ("governnent's interest in bringing a
defendant to trial is substantial”); Khiemv. United States,
612 A . 2d 160, 167 (D.C. 1992) ("governnment's interest [in
bringing a nurder defendant to trial] is a 'fundanmental' one
and of a very high order indeed").

It does not follow however, that the governnent has an
essential interest in prosecuting every alleged crime so as to
justify involuntary medication in all cases. See Brandon, 158
F.3d at 961; Wuodl and v. Angus, 820 F. Supp. 1497, 1513 (1993)
(stating that “the State’s interest is not in trying plaintiff
under any circunstances, but in trying plaintiff fairly and

accurately”). Nor is the Court articulating a bright I|ine
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test for determ ning which crinmes trigger an essenti al
interest in bringing a defendant to trial. However, the Court
is persuaded that the facts of this particular case give rise
to such an essential interest given the serious and viol ent
nature of the charges, that the imediate victinm were federal
| aw enforcenment officers performng their official duties, and
that the killings took place inside the U S. Capitol amd a
crowd of innocent bystanders. This case is unlike Brandon
where the defendant was charged with sending a threatening
letter through the mail, a crime carrying only a five-year
penalty.

| nvol untary nedication is the least intrusive nmeans to
meet this essential governnment interest because, as previously
di scussed, antipsychotic nedication is the only therapeutic
intervention avail able that could possibly inmprove Weston's
synptom picture, |essen his delusions, and make hi m conpet ent
to stand trial. Although, it is not certain that the
medi cation will restore Weston’s conpetency, the Court credits
t he previously discussed testinony of the nental health
experts that this outcone is |likely. See Wodland, 820 F.
Supp. at 1512 (stating that where the state seeks to nedicate
a pretrial detainee involuntarily to render him conpetent to

stand trial, the state need not guarantee that the medication
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will achieve that purpose but “there nust be at |east a
showi ng that such a course of action can reasonably be

expected to in fact render the defendant conpetent”).

[, Weston’s Trial Rights

Al t hough the government’s interests in treating Weston’s
danger ousness and restoring his conpetency are essential and
anti psychotic nmedication is the |east intrusive neans to neet
these interests, the Court nust still balance those interests
agai nst Weston’s trial rights. Involuntary antipsychotic
medi cati on has the potential to adversely affect Weston's
ability to obtain a fair trial. See Wston, 206 F.3d at 341;
Brandon, 158 F.3d at 954. Accordingly, before allow ng the
governnment to nedi cate Weston, the Court nust consider the
potential inpact of nedication on his fair trial rights.

The Court has carefully anal yzed whet her the governnment’s
pursuit of its interests will inpair Weston’s following Fifth
and Sixth Amendnment rights: (1) the right not to be tried
unl ess conpetent to “consult with counsel and assist in his
def ense,” Drope v. Mssouri, 420 U.S. 162, 171, 95 S. Ct. 896,
43 L. Ed. 2d 103 (1975); (2) the right to testify and to
“present his own version of events in his own words,” Rock v.

Ar kansas, 483 U. S. 52, 107 S. Ct. 2704, 97 L. Ed. 2d 37
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(1987); (3) the right to be present in the courtroom at every
stage of the trial, see Allen, 397 U S. at 338; and (4) the
right to present a defense, including an insanity defense, see
18 U.S.C. 8§ 17 (setting forth requirenments for insanity

def ense).

A. Weston's Right to Consult with Counsel and Assist in
hi s Def ense

lronically, a strong |ikelihood exists that medication
wi Il enhance sone of Weston's trial rights, particularly his
right to consult with counsel and to assist in his defense.
Currently, Weston is either unable or unwilling to speak with
his attorneys. See 7/24/00 AAM Tr. at 87-89. The evidence
suggests that he may not believe that his attorneys are
actually representing him Dr. Johnson testified that “[h]e
has all along had an intermttent belief that he has other
attorneys fromthe past, fanous attorneys who are involved in
his case and who continue to have an interest in his case.”
ld. at 89. Indeed, while Weston appeared sonewhat attentive
during the July 2000 hearing, Dr. Johnson testified that

Weston was not able to follow and process what happens in

court or while at FCl - Butner. See 7/24/00 AAM Tr. at 89-90.

- 45-



Successful treatnment with antipsychotic nedication wl|l
probably decrease Weston’s del usi onal thinking and increase
his attention and ability to concentrate. See 7/25/00 A M
Tr. at 24. Medication, therefore, has the potential of
greatly enhancing Weston’s ability to communi cate meaningfully
with his attorneys. Medication should al so enhance Weston’s

ability to understand and follow the testinony at trial.

B. Weston's Right to Testify

Medi cation mght alter the content of Weston's testinony
and interfere with his ability to testify. For instance, Dr.
Johnson testified that anti psychotic nedication m ght cause
Weston to filter out events that m ght be too disturbing for
himto cope with or to recount events as one would recount a
dream See 7/25/00 AM Tr. at 4-5. Antipsychotic nedication
may al so adversely affect Weston’s nenory, although Dr.
Johnson di scounted this possibility. See 7/24/00 P.M Tr. at
50-51; 7/25/00 AM Tr. at 4-5. Further, a jury listening to
a non-del usi onal Weston explain his delusional beliefs may be
nore skeptical than a jury listening to a del usional,
unnmedi cated Weston. In such circunstances, the jury m ght
find it hard to believe that a person with an appropriate

affect did not understand the nature and wrongful ness of his
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behavior at the tine of the charged conduct. See Weston, 206
F.3d at 21 (Tatel, concurring).

The potential prejudice to Weston regardi ng his demeanor
and potential testinony at trial is of concern to the Court
because his ability to present his version of the facts is a
critical one. See Conmmonwealth v. Louraine, 453 N. E. 2d 437,
442 (Mass. 1983). Moreover, if Weston's sanity is at issue,
the jury is entitled to consider Weston’s denmeanor in court.
See id. Nevertheless, even on this vital question of
courtroom deneanor and testinonial rights, courts have not
regarded a defendant’s right to refuse nedication as absol ute.
Rat her, courts have scrutinized the particulars of a case and
taken nmeasures to mtigate the prejudice. For instance,
courts have analyzed the distinction between sedatives, that
can dull thought processes, and antipsychotics that should
restore or inprove cognitive function by a nentally il
def endant. See, e.g., People v. Hardesty, 362 N.W2d 787, 797
(Mch. App. 1984) ("since it was a matter of specul ation how
nearly defendant in an undrugged state of mnd at trial would
reflect his nmental state at the tinme of the offenses, we
believe that informng the jury of his drugged condition
adequately protected his right to testify"); State v. Law, 244

S.E. 2d 302, 306 (S.C. 1978) ("[Tlhere is nothing to indicate
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t he nedi cations underm ned the appellant's sanity defense.
There was much testinony given before the jury

regardi ng the nmedications and their effect. The jury was well
aware of the appellant's nental history and present condition
and knew that the appellant's rem ssive state and cal m
denmeanor at trial were the result of nedication.").

The defendant’s right to appear before the jury in an
unmedi cated state may depend upon how cl osely that state
approxi mates his deneanor at the tine of the charged offense.
Cf. State v. Hayes, 389 A 2d 1379, 1381-82 (N. H 1978).
West on was not taking nedication at the time of the charged
of fense and has deteriorated significantly over the
intervening two years. Wth or w thout nedication, Weston
woul d not appear at trial in the same condition as at the tine
of the incidents at the U. S. Capitol.? Therefore, Wston’'s
right to appear before the jury in an unnedicated state is
| ess absolute than it m ght be were his current condition |ike
his condition at the tine of the alleged offense.

The Court recognizes the cautionary statenment in Riggins

that “[e]lven if . . . the Nevada Suprene Court was right that

20l ndeed, it appears that Weston is currently unwilling or
unabl e to discuss his delusions, although he did so freely in
the period immediately following his arrest. See 5/28/99 A M
Tr. at 21-22.
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expert testinony allowed jurors to assess Riggins’ demeanor
fairly, an unacceptable risk of prejudice remained.” Riggins,
504 U.S. at 138. However, the Court nust evaluate the

| anguage in concert with the statenents in Riggins that an
essential government interest can sometinmes justify trial
prejudice. See Riggins, 504 U S. at 138 (citing Hol brook v.
Flynn, 475 U. S. 560, 568-69, 106 S. Ct. 1340, 89 L. Ed. 2d 525

(1986)) .

C. Weston’ s Deneanor and Appear ance

As indicated, antipsychotic nmedication raises concerns
regarding its possible effect on Weston’s denmeanor and
appearance in front of the jury. Side effects of the
medi cation may alter Weston’s reactions in the courtroom
cause uncontrol | abl e novenents, or create other changes in
behavi or that may prejudice Weston. See Riggins, 504 U S. at
141- 43 (Kennedy, J., concurring). Advances in the primary
anti psychotic nedi cations and adjunct therapies make such side
effects less likely. See 5/28/99 AM Tr. at 19-20; 7/24/00
A M Tr. at 105-06. Additionally, nedications that help
control side effects are avail able and Weston will be very
closely nonitored. |In fact, antipsychotic nedication is

likely to make Weston’s affect nore, rather than |ess,
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appropriate. See 7/26/00 AM Tr. at 62-63 (Dr. Zonana);

7/25/00 AM Tr. at 4, 23-24 (Dr. Johnson).

D. Weston's Right to Present a Defense, Including an
| nsanity Defense

Judge Tatel stated in his concurring opinion that
“[r]endering Weston nondel usional may inpair his ability to
mount an effective insanity defense. . . . Were Weston’s
testinmony the only way for himto present an insanity defense,
| would thus
have serious doubts about whether the government coul d
involuntarily nmedicate him” 206 F.3d at 21 (Tatel, J.,
concurring). Judge Tatel went on to suggest that Weston's
testimony may not be the only way to present an insanity
def ense and directed this Court to “review the tapes to
det erm ne whet her they show Weston in his delusional state,
and if so, whether, conmbined with psychiatric testinony, they
woul d enabl e defense counsel to nount an effective insanity

defense.” 1d.21

2'The Court pursued this issue in open court with counsel

for both parties and in seal ed proceedings with Weston’s
attorneys only. Suffice it to say, without violating the
confidentiality of the sealed conversation with Weston’'s
attorneys, they took the position that it was not Weston’s
burden to present evidence on this issue. Further, they

mai nt ai ned that they had no authorization fromtheir client to
present any evidence on this issue. The governnment al so
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Consi der abl e evi dence docunents the extent and nature of
Weston’s delusions. At the July 2000 hearing, Weston's
attorneys cross-exam ned Dr. Johnson at | ength about Weston's
del usi onal system including those delusions that notivated
himto go to the U S. Capitol on July 24, 1998. See 7/24/00
P.M Tr. at 16-48. Further, videotaped interviews with
defense expert, Dr. Phillip Resnick, docunent this del usional
system?> Dr. Resnick interviewed Weston at |east six tines
over approximately twelve hours. Also, one defense expert,
Dr. Seymour Halleck, interviewed Weston shortly after the
shootings in the presence of a governnent expert, Dr. Robert

Phillips. The tapes and psychiatric reports reviewed by the

claimed that it was not its burden to present evidence on this
i ssue and, |ikew se, presented no additional evidence on this
issue. In view of the unusual posture of this case, pre-
arrai gnnent, the federal rules allowing a party to obtain

di scovery of this type of evidence froma party opponent do
not enable the Court to order either side to produce relevant
evidence at this tinme on the issue of insanity. 1In the event
Weston is ever arraigned, however, and serves a Fed. R Crim
P. 12.2 notice, the parties can exchange di scovery on this

i ssue and the Court can order a responsibility assessnent
pursuant to 18 U.S.C. § 4242(a).

22Even predating the all eged of fenses, the Central
I ntelligence Agency taped an extensive interview with Weston
in which he discussed his delusional beliefs at |length. See
7/24/00 P.M Tr. at 26-27. See generally 7/26/00 P.M Tr. at
28- 36.
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Court docunent Weston's delusional state over several years.?
However, the tapes do not necessarily focus on the particulars
of the alleged offense or the precise details of how Weston’s
delusions relate to his alleged actions on July 24, 1998.
Nei t her the government nor the Court requested that Dr.
Johnson or Dr. Daniel render an opinion about Weston’s sanity.
However, their reports, which are incorporated herein as if
set forth seriatem are replete with evidence of the
foll owi ng: Weston’s nental condition, hospitalizations, and
treatment before and after the tinme of the offenses charged,
as well as evidence of his nmental condition at the time of the
of fense; the deterioration of his nmental condition over many
years and the know edge of such deterioration by his famly
menbers, friends, and nental health professionals; the
relative stabilization of his assaultive and threatening
behavi or when nedi cated; that he had not been taking
medi cation for many years preceding his arrest; and that he

had a | ong history of prior hospitalizations and treatnent for

23The vi deot apes revi ewed by the Court include: 1) an

interview between Dr. Phillip Resnick and Weston at Central
Treatment Facility on January 31, 1999; 2) an interview
between Dr. Phillip Resnick and Weston at Central Treatnent

Facility on March 27, 1999; 3) an interview of Weston
conducted at the Central Intelligence Agency’s headquarters in
1996; and 4) a Christnmas dinner and gift exchange with Weston
and his famly in 1997.
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hi s mental problens.

Mor eover, the reports identify nunerous |ay w tnesses,
including fam ly nenmbers, who could testify about Weston’s
behavi or, appearance, speech, actions, and extraordi nary or
bi zarre acts by himover a significant period. Al so,
according to Weston’s attorneys, material released by the
governnment on the eve of the conpetency hearing, pursuant to
Brady v. Maryland, 373 U S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963), identifies witnesses who observed Weston while he
appeared del usional and acting bizarre. At this prelimnary
stage of the proceedings, and m ndful that Weston has never
been arraigned, it is the Court’s prelimnary opinion that the
t apes, when conbined with psychiatric and lay testinony may
al l ow Weston to nmount an effective insanity defense, which

would entitle himto an instruction on this issue.? See 18

U.S.C. § 17(b).

24l ndeed, courts “have generally taken a |liberal approach
to the admi ssibility of evidence in support or contradiction
of the affirmative defense of insanity.” United States v.
Rezaq, 918 F. Supp. 463, 466 (D.D.C. 1996); see also United
States v. Brawner, 471 F.2d 969, 994-95 (D.C. Cir. 1972);
United States v. Al exander, 805 F.2d 1458, 1464 (11th Cir.
1986) (noting that a court “should be liberal in admtting
testimony (and evidence) regarding the issue of insanity”);
United States v. Sanuels, 801 F.2d 1052, 1056 (8th Cir. 1986);
United States v. MRary, 616 F.2d 181, 184 (5th Cir. 1980);
United States v. Ives, 609 F.2d 930, 932-33 (9th Cir. 1980);
United States v. Smith, 507 F.2d 710, 711 (4th Cir. 1974).
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The restoration of Weston’s conpetency could trigger the
producti on of additional relevant evidence from which the
Court could supplenent its findings on this issue. For
instance, if Weston is arraigned, he will then have the
opportunity to file a notice, pursuant to Fed. R Crim P.
12.2, that he intends to rely on the defense of insanity and
that he intends to introduce expert testinony relating to a
ment al di sease or defect or any other nental condition bearing
on the issue of guilt. Upon the filing of such notice and
noti on by the governnment, the Court would order a psychiatric
or psychol ogi cal exam nation of Weston and that a report be
filed with the Court pursuant to 18 U.S.C. § 4242(a).

Further, discovery by Weston and the governnment of additional
mental health evidence would occur pursuant to Fed. R Crim
P. 16. Thus, if Weston regains conpetency and wi shes to
assert an insanity defense, there nmay be additional evidence

regarding this issue.

E. Summary

There are many uncertainties regarding the effects that
medi cation will have on Weston’'s deneanor and thought
processes because the reaction to nedication is unique to each

patient. However, the Court rejects Weston’s attorneys’
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contention that this uncertainty precludes the use of

medi cation in this context at this tinme. To interpret “clear
and convi nci ng” evidence as the defense suggests woul d
effectively preclude involuntary medication in every case,
since the government could never establish that a given

i ndi vidual would respond in a predictable manner, no matter
how high the statistical probabilities.

It is difficult for the Court to determ ne at this point
whet her unacceptable trial prejudice would result fromthe
medi cation. Nor is it essential that the Court attenpt to
resolve all these uncertainties at this stage of the
proceedi ngs. See Weston, 206 F.3d at 21 (Tatel, J.,
concurring) (stating that he “see[s] no reason why the
potential for side effects would preclude the district court
from ordering nedication, provided that, should Weston becone
conpetent to stand trial, the district court conducts a second
hearing to determ ne the extent to which any side effects
Weston is actually experiencing mght affect his fair trial
rights"); see also Mdrgan, 193 F.3d. at 264-65 ("further
procedural protection” avail able post-treatnment to assess
i mpact of nedication of defendant's fair trial rights).

As Judge Tatel recognized, “‘the Constitution entitles a

crimnal defendant to a fair trial, not a perfect one.’”
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West on, 206 F.3d at 22 (Tatel, J., concurring) (citing

Del aware v. Van Arsdall, 475 U.S. 673, 681, 106 S. Ct. 1431,
89 L. Ed. 2d 674 (1986)). Thus, the correct inquiry at this
stage is whether Weston could receive a fair trial
notw t hstandi ng the potential prejudice. There is no reason
to conclude, at this time, that involuntary medication woul d
preclude Weston fromreceiving a fair trial. First, should
the nmedication significantly alter Weston’s deneanor or
menory, there is substantial extant information concerning his
past and present delusions that would aid the Court in
reassessing the inpact involuntary treatnment m ght have on
Weston's fair trial rights and aid himin presenting an
insanity defense. Second, the Court credits the testinony of
t he governnment experts and Dr. Daniel, the independent expert,
that the side effects of nedication are nmanageabl e t hrough
adjustnments in the timng and anount of the dose, and through
suppl ementary nedi cations. Third, Weston has no absolute
right to present hinmself as he was on the day of the alleged
crime, nor could he, with or without nedication. As the
governnment correctly notes, Weston is already in a
significantly different nental condition conpared with the day

of his arrest.

The Court will reassess, upon request, its determ nation
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regarding the prejudice to Weston’s fair trial rights
resulting from nmedi cati on when testinmony about the actual, not
hypot hetical, inpact of the nedication is available. The
Court is confident that any such review will not cone too |ate
to prevent inpairnment of Weston’s rights. However, since
Weston’s reaction to the nedication is, at this point,
unknown, by proceeding to nmedicate him the governnent risks
the possibility of forfeiting its right to bring Weston to
trial. Nevert hel ess, the Court is reasonably confident,
based on the persuasive expert testinmony, that any prejudice
that m ght arise would occur with anple tine for the Court to
revisit these issues.

| f Weston is nmedicated and his conpetency is restored,
the Court is willing to take whatever reasonable neasures are
necessary to ensure that his rights are protected. This may
include informng the jurors that Weston is being adm ni stered
nm nd-al tering nmedication, that his behavior in their presence
is conditioned on drugs being adm nistered to himat the
request of the government, and allow ng experts and others to
testify regarding Weston’s unnedi cated condition, the effects
of the nedication on Weston, and the necessity of medication
to render Weston conpetent to stand trial.

Mor eover, Weston's treatment with antipsychotic
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medi cation will be closely nonitored. First, pursuant to the
adm ni strative regul ati ons governing the use of involuntary
treatment and the accreditation requirements of the Joint

Conmmi ssi on on Accreditation of Health Care Organizations,
every 30 days Weston's nedication treatnment plan will be
reviewed by a non-treating psychiatrist. See 7/26/00 P.M Tr.
at 90-91. These 30-day reviews will focus on: (1) the onset,
if any, of side effects; (2) any nedical problens that nmay
devel op; (3) the psychiatrist's use of appropriate |ab

anal yses, such as eye exam nations, and liver enzynme tests;
and (4) the appropriateness of current dosages. See 7/26/00
P.M Tr. at 91-92. Weston “can ask the hearing officer for an
i n-person review at any tinme instead of the 30-day review."
7/26/00 P.M Tr. at 94. Second, every week at FCl-Butner, a
non-treating doctor reviews the nedications of all patients in
the hospital with an eye toward ferreting out anything unusual
and nmonitoring conpliance. See 7/26/00 P.M Tr. at 92.

Third, apart fromthe psychiatrists, pharmacy personnel review
dosages and nedi cati on conbinations on a nonthly basis. See
7/26/00 P.M Tr. at 93. Fourth, a report on Weston’s
treatment shall be provided to the Court every nonth and the
Court is reserving the option of having each report reviewed

by an i ndependent expert. See 7/26/00 P.M Tr. at 93. Fifth,
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Weston’s attorneys and fam |y can i ndependently nonitor him

upon request to the Court. See 7/26/00 P.M Tr. at 94.

CONCLUSI ON

The Court has found by at |east clear and convincing
evi dence that antipsychotic nmedication is nedically
appropriate. Further, considering |ess intrusive
alternatives, antipsychotic nmedication is essential to prevent
Weston from harm ng others and restore his conpetency and to
bring himto trial. The Court has carefully scrutinized the
i kely inmpact of the nedication on Weston’s fair trial rights
and, at this stage, is persuaded that Weston can be nedi cated
wi t hout inperm ssibly infringing on his ability to receive a
fair trial. The Court will conduct subsequent evidentiary
hearings, as appropriate, to consider the actual effects of
t he nedi cation on Weston and the related inplications on his
trial rights.

Accordingly, for the reasons articulated, it is hereby

ORDERED t hat the Bureau of Prisons is authorized to treat
t he defendant, Russell Eugene Weston, Jr., involuntarily with

anti psychotic nmedication. The Court will STAY this ruling
until March 19, 2001, at 5:00 P.M to enable Weston to file a

Noti ce of Appeal, and thereafter to seek a further stay of the
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Court’s ruling fromthe United States Court of Appeals; and it
S

FURTHER ORDERED t hat the Bureau of Prisons provide the
Court and the parties with a report regarding Weston’s
treatnment every thirty days; and it is

FURTHER ORDERED t hat the Bureau of Prisons bifurcate the
roles of forensic evaluator and treating psychiatrist in this

case.

I T 1S SO ORDERED

DATE EMVET G. SULLI VAN
United States District Judge

-60-



Copi es to:

Ronal d Wal utes, Esquire

Davi d Goodhand, Esquire

Assi stant United States Attorneys
Judi ciary Center Building

555 4th St., N W

Washi ngt on, DC 20001

A.J. Kraner, Esquire

Federal Public Defender

Gregory Poe, Esquire

Assi st ant Federal Public Defender
625 | ndi ana Ave., NW

Suite 550

Washi ngton, DC 20004

Sally Johnson, M D

Associ ate Warden Health Services
Federal Correctional Institute --
P. O. Box 1000

But ner, North Carolina, 27509-1000

David G Daniel, MD.
6066 Leesberg Pike

Si xth Fl oor

Falls Church, VA 22041

-61-

But ner



