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VEMORANDUM OPI NI ON

Plaintiff, the United States House of Representatives, seeks
summary judgnent agai nst the Departnent of Conmerce and the
Bureau of the Census (“defendants”) in this action chall enging
def endants’ plan for the 2000 census. Plaintiff clainms that
using statistical sanpling to suppl enent the headcount
enuneration used to apportion representatives anong the states
violates the Census Act, 13 U S.C. 8 1 et seq., and Article I,

section 2, clause 3 of the Constitution. The House seeks a



declaration that statistical sanpling is unlawful and/or
unconstitutional and an injunction preventing defendants from
using statistical sanpling in the 2000 census.

Now before the court are defendants’ and intervenor-
def endants’! notions to dismss plaintiff’'s conplaint pursuant to
Rul es 12(b)(1) and (6) of the Federal Rules of G vil Procedure,
and plaintiff’s notion for summary judgnment pursuant to Federal
Rule of Cvil Procedure 56. For the reasons stated bel ow, the
nmotions to dismss wll be denied and plaintiff’s notion for

summary judgnent will be granted.

| . BACKGROUND

The Constitution requires Congress to conduct an “actual
Enuneration” of the population every ten years “in such Manner as
they shall by Law direct.” U S. Const. art. I, 8 2, cl. 3; see

Wsconsin v. Gty of New York, 517 U S. 1, 5 (1996). Congress

has del egated broad authority over the conduct of the census to
the Secretary of Commerce through the Census Act. See 13 U.S.C.

8§ 1 et seq.; see also Wsconsin, 517 U S. at 19. The Census Act

governs the Census Bureau's (the “Bureau”) gathering of economc,

1On May 27, 1998, pursuant to Fed. R Civ. P. 24(b), the
court granted the notions of four groups of novants to intervene
as defendants: the R chard A Gephardt Goup, the California
Legi slative Goup, the Cty of Los Angel es G oup and the Nati onal
Korean Anerican Service and Educational Consortium G oup. For
purposes of clarity, the original defendants and the four
i ntervenor-defendants collectively will be referred to as
“def endant s” except where their interests or argunents diverge.
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soci al and denographi c data about the United States, including
t he decenni al apportionnent census nandated by the Constitution.

Despite the constitutional nandate to obtain an *actual
enuneration” of the population, “no census is recogni zed as
havi ng been whol ly successful in achieving that goal.”

Wsconsin, 517 U S. at 6 (citing Karcher v. Daggett, 462 U S

725, 732 (1983): Gaffney v. Cummings, 412 U.S. 735, 745 (1973)).

The 1990 census was no exception. According to the Bureau,

“[t] hough better designed and executed than any previ ous census,
the Census in 1990 took a step backward on the fundanental issue
of accuracy. For the first tinme since the Census Bureau began
conducti ng post-census evaluations in 1940, the decennial census
was | ess accurate than its predecessor. . . . the undercount rate
of 1.8 percent in 1990 was 50 percent greater than the rate had
been in 1980." United States Departnent of Conmerce, Bureau of

t he Census, Report to the Congress -- The Plan for Census 2000,
at 2 (revised August 1997) (“Census 2000 Report”). Specifically,
the Bureau reports that children, renters (particularly in rural
areas), and racial and ethnic mnorities were significantly

under counted. Anong those the 1990 census m ssed were 4. 4% of
African- Anericans, 5.0% of Hispanics, and 12.2% of American

I ndians |iving on reservations, but only 0.7% of Non-H spanic

Whites. See Census 2000 Report at 3-4.2 This undercounting of

2That the undercount problemis not evenly distributed, and
that mnorities are thought to be undercounted to a greater
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certain groups relative to others, known as the “differenti al
undercount,” raises the possibility of congressional

mal apportionnment, as jurisdictions with | arge nunbers of
under count ed persons may have a greater share of the total
popul ati on than the census figures suggest.

Concer ned about problenms with the 1990 census, Congress
passed t he Decenni al Census | nprovenent Act of 1991, P.L. 102-
135, 105 Stat. 635 (1991), which directed the National Acadeny of
Sciences to study “the neans by which the Governnent coul d
achi eve the nost accurate popul ati on count possible,” including
consideration of “the appropriateness of using sanpling nethods
in conbination with basic data-collection techniques.” I1d.
(quoted in Census 2000 Report at 6). The National Acadeny
established three panels to devel op a neans to achi eve greater

accuracy for the 2000 census. All three panels concl uded that

degree than the popul ation as a whole, are anong the nost
troubling aspects of the census in the late 20'" century. The
Suprene Court and other review ng courts have observed the

persi stence of the differential undercount problemeven as the
overall census count has become nore accurate. See W sconsin,
517 U.S. at 7; Gty of Detroit v. Franklin, 4 F.3d 1367, 1371
(6" Cir. 1993) (noting that in the 1990 enuneration bl acks and
other mnorities were undercounted to a greater degree than non-
Hi spanic whites); Tucker v. Departnent of Conmmerce, 958 F.2d
1411, 1412-13 (7" Gr. 1992) (“There is reason to believe .

that the undercount is not randomly distributed, but instead is
concentrated in the poor, anong whom bl acks and Hi spanics are

di sproportionately represented, and anong illegal aliens, who are
di sproportionately H spanic”); see also Christopher Taylor, Note,
Vote Dilution and the Census Undercount: A State-by-State
Solution, 94 Mch. L. Rev. 1098, 1102 (1996) (docunenting the
increase in the African-Aneri can undercount since 1940).
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traditional census nethods needed to be nodified in response to
soci etal changes, and that statistical sanpling techniques would
both increase the census’ accuracy and |lower its cost. See
Census 2000 Report at 7-8 (quoting the conclusion of the Acadeny
Panel on Methods that “[d]ifferential undercount cannot be
reduced to acceptable | evels at acceptable costs without the use
of integrated coverage neasurenent and the statistical nethods
associated wth it”).

Based upon the results of these congressionally-authorized
Nat i onal Acadeny studi es, conbined with ninety years of census-
t aki ng experience, neetings with the public in thirty cities,
congressional input, and advice fromno fewer than six advisory
commttees, see Census 2000 Report at 9-10, the Bureau devel oped
its master plan for the 2000 enuneration. At issue is the
Bureau’s plan to use statistical sanpling to supplenent data

obt ai ned t hrough traditional census nethods.?

]I nnovations in the 2000 census are not limted to
statistical sanpling. The Bureau al so has devel oped a nunber of
techniques to inprove returns in the traditional headcount phase.
First, the Master Address File (MAF) of the estimated 118 mllion
housing units in the nation wll be far superior to the one
generated in 1990. See Census 2000 Report at 19-21 (detailing
the methods that will be used to conpile a nore accurate NAF).
Second, the Bureau plans to inprove overall outreach by mailing
two waves of census questionnaires (with each wave preceded by a
mai |l ed notice/rem nder), creating nore ways to respond, and
enpl oyi ng questionnaires witten in other |anguages. 1d. at 21-
22. Finally, the Bureau plans to introduce several new
technologies to elimnate nultiple responses fromthe sane
househol d, and to use new hardware and software for better data
capture. |1d. at 22.



Statistical sanpling is best understood as using information
derived froma portion of a population to infer information on
t he popul ation as a whole. The Bureau intends to use sanpling in
three different phases of the 2000 census. First, the Bureau
W Il use sanpling in the Postal Vacancy Check programto verify
the United States Postal Service's determ nation that certain
housing units are vacant and to correct for anticipated errors in
this designation. Second, the Bureau will use sanpling
techni ques in the Nonresponse Follow Up (“NRFU ) phase of the
census. Finally, the Bureau intends to conduct a post-census
survey, an operation referred to as Integrated Coverage
Measurenent (“1CM). The Postal Vacancy Check sanpling plan is
not at issue in this litigation. The court will describe the

|atter two processes briefly.

1. Nonresponse Fol |l ow Up: If all househol ds returned their

census forns by mail, NRFU woul d be unnecessary. However, in
1990 only 65% of househol ds returned their forms, down from 78%
in 1970. The Bureau does not expect a substantially higher rate
of return in 2000, estimating that even with its innovations, the
response rate will be around 67% or approximately 34 mllion
non-respondi ng househol ds. See Census 2000 Report at 26.

During the 1990 census, Bureau enunerators personally
visited all non-respondi ng housing units, with sonme hones
receiving as many as six repeat visits before the Bureau
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ultimately relied upon proxy data (from nei ghbors) or inputation
data (conputer-inferred) to determ ne the nunber of persons
residing in each non-respondi ng household. The Bureau considers
t he nonresponse followup to be the “nost difficult |ogistical
segnent” of the census. Census 2000 Report at 27.

Under the planned NRFU program enunerators will not
endeavor to personally contact all non-responsive househol ds.
Rather, they will visit a randomy sel ected sanple of non-
respondi ng housing units. The sanple is randomto ensure that
the units chosen “wll be statistically representative of al
housing units in a non-responding tract.” Census 2000 Report at
27-28 (defining a “tract” as havi ng honbgeneous popul ati on
characteristics, such as economc status and |iving conditions).
The percentage of housing units visited wll vary with the nai
response rate to ensure that enunerators directly contact 90% of
the units in each tract. For exanple, in census tracts in which
only 30% of househol ds respond, 6 of 7 addresses will be visited
by enunerators, but in tracts with an 80% return rate, only 1 of
2 wll be contacted. As to the households in each tract not
personally visited, the Bureau will estimate the nunber of
persons residing wthin those units based upon data coll ected
fromthe households that received a followup visit. The Bureau
states that with this sanpling technique, enunerators will only
have to visit 22.5 mllion housing units, as opposed to the 34
mllion they would have to visit w thout relying upon sanpling.
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See Census 2000 Report at 27.

2. Integrated Coverage Measurenent: The second phase of the

2000 census chal |l enged by the House is the ICM a post-census
survey which utilizes “Dual System Estimation” (“DSE’) or
“capture/recapture” to conpensate for any undercount or
differential undercount after the initial enuneration is

conplete. See Census 2000 Report at 29-32; see also Wsconsin,

517 U.S. at 8-9 (explaining how DSE woul d operate in counting the
nunmber of punpkins in a large punpkin patch). To conduct the
ICM the Bureau wll classify each of the country’'s 7 mllion
city blocks into categories the Bureau refers to as “strata.”
These strata will be based on characteristics of the block
determned in the 1990 census such as the block’s state, racial
and et hnic conposition, and proportion of renters to honmeowners.*
The Bureau will then select blocks at random from each stratum
for a total of 25,000 blocks. Based on an average of 30 housing
units per block, it will obtain information from approxi mately
750, 000 housing units. That nunber will establish a
representative sanple | arge enough, the Bureau clains, to
estimate popul ation totals for each state.

ICMinterviewers will interviewthe residents of the 750, 000

housing units in the sanple bl ocks, thereby establishing a roster

“An exanpl e of a “honpbgeneous sanpling stratuni would be
“blocks in large central cities with a 1990 census popul ati on
that was 30 percent or nore African Anerican renters and with 10
percent or nore Hispanic renters.” Census 2000 Report at 30.
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of Census Day residents independent of the initial enuneration
roster. |If data collected for a household during the | CM
interview differs from data obtained during the original
headcount phase, a followup ICMinterviewer will return to the
address to rectify the discrepancy and find the “true” situation.
Each person then will be assigned to a unique “poststratum”
which is a group of persons who have a simlar probability of
being counted in the initial data collection operation. The
poststrata are defined by state geographi c subdivision (such as
rural or urban), owner or renter, age, sex, race and ethnic
origin.

Upon conpl etion of this process, using the statistical
nmet hodol ogy of DSE, the Bureau will derive popul ati on data by
conparing the results of the original headcount for the sanple
bl ocks with the ICMresults for those sane bl ocks. The Bureau
will then determine the error rate in the nati onwi de headcount
for each poststratum The error rates will be applied to the
ori ginal headcount results to ascertain the nunber of housing
units and total population in each poststratum These totals
wll then be summed to obtain the total population for each

state.

Anot her central feature of the Bureau’s plan is that it wll
conduct a “one-nunber census.” See United States Departnent of
Comrerce, Bureau of the Census, Census 2000 Operational Plan at
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-1, 5, IX-18, 20, 23 (April 1998) (“Census 2000 Operati onal
Plan”); see also 33 Wekly Conp. Pres. Doc. 1927 (Nov. 26, 1997).
The Bureau does not intend to conduct two parallel enuneration
efforts enploying different nethodol ogies. The only nunber that
woul d be ascertained by the Bureau is a nunber derived through
statistical sanpling. The “raw data” woul d be unusable for
apportionnent. See 33 Wekly Conp. Pres. Doc. 1927 (Nov. 26,
1997) .

Upon announcenent of the Departnment of Commerce’s plan to
utilize statistical sanpling in the 2000 enuneration effort,
Congress attenpted to anend 13 U. S.C. 8§ 141(a) to provide that,
“In]otw thstandi ng any other provision of Iaw, no sanpling or any
ot her statistical procedure, including any statistical
adj ustnent, may be used in any determ nation of population for
pur poses of the apportionnent of Representatives in [C]ongress
anong the several States.” Supplenental Appropriations and
Resci ssions Act, H R 1469, 105'" Cong., 1%t Sess. (1997).
President dinton vetoed this bill, in part due to its
prohi bition on the use of sanpling in the 2000 decenni al
enuneration. See 33 Wekly Conp. Pres. Doc. 846-48 (June 19,
1997) .

Following this veto, Congress enacted, and the President
signed into law, a statute requiring the Departnent of Commerce
to provide a conprehensive witten report explaining the design
for the 2000 census and detailing any planned use of statistical
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sanpling techniques. See Pub. L. No. 105-18, 111 Stat. 158, 217
(1997). Pursuant to that |egislation, the Commerce Depart nent
i ssued the Census 2000 Report.

After receipt of the Census 2000 Report, Congress passed,
and the President signed into |law, the 1998 Departnents of
Commerce, Justice, and State, the Judiciary, and Rel ated Agencies
Appropriations Act, Pub. L. No. 105-119, 111 Stat. 2440, 2480-87
(1997) (“1998 Appropriations Act”). Section 209(c)(2) of this
Act provides that the Census 2000 Report and the Census 2000
Operation Plan “shall be deened to constitute final agency action
regardi ng the use of statistical nethods in the 2000 decenni al
census, thus making the question of their use in such census
sufficiently concrete and final to now be reviewable in a
judicial proceeding.” Section 209(b) authorizes “[a]ny person
aggrieved by the use of any statistical nethod in violation of
the Constitution or any other provision of |aw (other than this
Act), in connection with the 2000 or |ater decennial census, to
determ ne the popul ation for purposes of the apportionnent or
redistricting of Menbers in Congress,” to bring a civil action to
obtain declaratory, injunctive, and any other appropriate relief.
Section 209(d) defines an “aggrieved person” to include, inter
alia, “either House of Congress.”

The United States House of Representatives filed this suit
on February 20, 1998, as a person directly affected and aggri eved
by the Bureau's decision to use statistical sanpling in the 2000
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census. The House seeks a declaration that the use of sanpling
to determ ne the popul ation for purposes of apportioning nmenbers
of the House of Representatives anong the several states violates
the Census Act and the Constitution. The House al so seeks a

per manent injunction preventing defendants from usi ng sanpling
for Nonresponse Foll ow Up, for Integrated Coverage Measurenent,
or in any other way, in the apportionnent aspect of the 2000

census.

1. MOTIONS TO DI SM SS

Def endants’ notions to dism ss® offer several grounds for
dismssal: (1) that the United States House of Representatives
| acks Article Il standing because it has not established that it
wll suffer a legally cognizable injury; (2) that the House’'s
chall enge is not ripe for adjudication; (3) that the court should
decline to hear this case because it constitutes a dispute
between the two political branches of governnment; and, (4) that
permtting the House of Representatives to bring this action
viol ates the doctrine of separation of powers. Each of these

argunents will be considered in turn.

A. Article I'll Standing: Legally Cognizable Injury

SAt oral argunent, intervenor-defendant National Korean
Anerican Service & Education Consortium Inc., et al. noved to
join the Departnent of Comrerce’s notion to dismss, and the
court granted that notion.
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On a notion to dism ss under Rule 12(b) of the Federal Rules
of GCvil Procedure, “both the trial and review ng courts mnust
accept as true all material allegations of the conplaint,
and nust construe the conplaint in favor of the conplaining

party.” Warth v. Seldin, 422 U. S. 490, 501 (1975). 1In the

context of a challenge to the plaintiff’'s standing to sue, this
means that the plaintiff’s argunents on the nerits are accepted

as valid. See More v. United States House of Representatives,

733 F.2d 946, 950 (D.C. Cir. 1984); Anerican Fed'n of Gov't

Enpl oyees v. Pierce, 697 F.2d 303, 305 (D.C. Cr. 1982) (*"For

pur poses of the standing issue, we accept as valid Congressman

Sabo’s pl eaded | egal theory”); CGoldwater v. Carter, 617 F.2d 697,

701-02 (D.C. Cr.) (en banc) (sanme; noting plaintiffs’ theory
that the Senate has a constitutional right to vote on a proposed

treaty termnation), vacated on other grounds, 444 U S. 996

(1979); see also Wiitnore v. Arkansas, 495 U. S. 149, 155 (1990)
(noting that the standing inquiry “in no way depends upon the
merits”). Here, plaintiff’s substantive argunent is that either
the Census Act or the Constitution forbids the use of statistical
sanpling to determ ne popul ation for purposes of apportioning
congressional representatives anong the states.

Under Article 111, section 2 of the Constitution, federal
courts only have jurisdiction to hear and deci de “cases” or

“controversies.” Alen v. Wight, 468 U S. 737, 750 (1984). One

aspect of this limtation is that a plaintiff nust establish that
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he has standing to sue. See Lujan v. Defenders of Wldfile, 504

U.S. 555, 560 (1992). “The standing inquiry focuses on whet her
the plaintiff is the proper party to bring this suit, although
that inquiry ‘often turns on the nature and source of the claim

asserted.’” Raines v. Byrd, 117 S. C. 2312, 2317 (1997)

(quoting Warth, 422 U. S. at 500) (internal citation omtted).
The Supreme Court has al ways demanded strict conpliance with the
standing requirenent, see Allen, 468 U. S. at 752, and “our
standing inquiry has been especially rigorous when reaching the
merits of the dispute would force us to deci de whether an action

taken by one of the other two branches of the Federal Governnment

was unconstitutional.” Raines, 117 S. C. at 2317-18 (citations
omtted).

Article Ill standing® consists of three elenments. First, a
plaintiff nust “have suffered an ‘injury in fact’ -- an invasion

of a judicially cognizable interest which is (a) concrete and
particul ari zed and (b) actual or inmnent, not conjectural or

hypot hetical.” Bennett v. Spear, 117 S. C. 1154, 1163 (1997)

(citing Lujan, 504 U. S. at 560-61 (footnotes, citations and

SAny prudential limtations on standing have been elim nated
in this case by section 209(b) of the 1998 Appropriations Act.
See Federal Election Commin v. Akins, 118 S. C. 1777, 1783-84
(1998); Raines, 117 S. . at 2318 n.3 (“Congress’ decision to
grant a particular plaintiff the right to challenge an act’s
constitutionality . . . elimnates any prudential standing
[imtations.”); Warth, 422 U S. at 501 (“Congress may grant an
express right of action to persons who ot herwi se would be barred
by prudential standing rules.”).
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internal quotations omtted)). The inmm nence requirenent

“ensure[s] that the alleged injury is not too specul ative for

Article Ill purposes -- that the injury is ‘certainly
i npending.’” See Lujan, 504 U S. at 564 n.2 (quoting Witnore,

495 U. S. at 158). Second, there nust be a causal connection
between the injury alleged and the conduct conpl ai ned of; the
injury nust be fairly traceable to the defendants’ acts and not
the result of conduct by a third party not before the court.
Finally, it nust be likely, as opposed to specul ative, that the

injury will be redressable through a court’s favorable

di sposition of the matter. See Bennett, 117 S. C. at 1163;
Lujan, 504 U. S. at 560-61. “The party invoking federal
jurisdiction bears the burden of establishing these elenents.”

Lujan, 504 U S. at 561 (citing EWPBS, Inc. v. Gty of Dallas

493 U. S. 215, 231 (1990); Warth, 422 U S. at 508). As the

parties do not dispute, and the court has no doubt, that the

causation and redressability elenents are satisfied,’” the court

I'n their reply nmenorandumin support of their nmotion to
di sm ss, defendants for the first tine claimthat redressability
is at issue to the extent that the House relies upon 2 U S.C. §
2a(a) as a source of injury, because it is the President, not the
Secretary or the Bureau, who ultimately transmts the
apportionnment statenent to Congress. See Franklin v.
Massachusetts, 505 U.S. 788, 797 (1992). This argunent |acks
merit. Section 2a(a) directs the President to transmt to
Congress the nunber of persons “as ascertai ned under the
decenni al census of the population,” neaning that the President
must use the census figures as the basis for the nunbers he
forwards. See id. at 797 (noting that the president nust use
“data fromthe ‘decennial census’”). An injunction issued
agai nst the Secretary or the Bureau prohibiting the use of
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[imts the standing discussion to whether plaintiff suffers an
injury in fact sufficient to satisfy Article I11.8

Def endants note that no matter how t he 2000 census is
conduct ed, the subsequent House of Representatives wll be
conposed of 435 nmenbers. They therefore claimthat any “injury”
to the House due to the nethodol ogy used or results derived
therefrom such as a change in the distribution of seats anong
the states, would not be an injury separate and distinct from
that suffered by the general public. The asserted harm woul d be
“shared in substantially equal neasure by all or a large class of
citizens.” Warth, 422 U S. at 499. “Wuether styled as a
constitutional or prudential Iimt on standing, the Court has
sonetinmes determ ned that where | arge nunbers of Americans suffer
ali ke, the political process, rather than the judicial process,
may provide the nore appropriate renmedy for a widely shared
grievance.” Akins, 118 S. . at 1785 (citations omtted); but
see id. at 1786 (“where a harmis concrete, though w dely shared,

the Court has found ‘injury in fact.””) (citation omtted). In

statistical sanpling in the apportionnment census woul d grant
plaintiff the relief it seeks.

8Because Article Ill standing is subject to an “i mm nence”
t hreshol d, and ripeness requires a finding of “direct and
i mredi ate harm” these two justicability doctrines often nerge.
See Warth, 422 U S. at 499 n.10 (noting the “close affinity”
bet ween ri peness and standing). For purposes of clarity, this
section on standing will be limted to determ ni ng whet her
plaintiff has alleged a legally cognizable injury. Section II.B
wll then turn to the question of whether the alleged injury is
sufficiently inmediate and “certainly inpending.”
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ot her words, even conceding that statistical sanpling would cause
a legally cognizable injury, defendants posit that such a
“generalized grievance” cannot confer standing, citing Allen, 468

U S at 755-56, and Valley Forge Christian College v. Americans

United for Separation of Church and State, Inc., 454 U S. 464,

475 (1982) (noting that the court should refrain from
adj udi cati ng questions of wi de public significance that anmount to
general i zed grievances).

The House of Representatives offers four “concrete and
particularized” injuries that it will suffer if the 2000 census
enpl oys statistical sanpling to supplenent the initial headcount
enuneration. First, the House asserts a right to tinely receive
fromthe President census information that conplies with the
Census Act and Constitution. See 2 U S.C. § 2a(a). The House
alleges that if the Bureau enploys statistical sanmpling in
tabul ati ng the popul ation for apportionnent, it will be deprived
of its receipt of a statenent of “the whole nunber of persons in
each state . . . as ascertained under the . . . decennial census
of the popul ation,” thereby suffering an “informational injury.”
Id. Second, the House contends that it has a concrete and
particularized interest in its conposition, and that if
statistical sanpling is utilized, subsequent Houses el ected under
that apportionment will necessarily have an unl awful and/or
unconstitutional conposition. Third, the House states that it
has a particularized interest in the use of a census procedure
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that mnimzes the opportunity for political manipulation,

t hereby preserving the House’'s institutional integrity. Finally,
t he House contends that it has a mandatory constitutional duty to
ensure that an actual enuneration is taken every ten years, and

t hat the House nmenbership is apportioned in accordance wth that
enuneration. Because the court finds that plaintiff has properly
alleged a judicially cognizable injury through its right to
receive information by statute and through the institutional
interest inits |lawful conposition, it need not consider the

third and fourth cl ai ns.

1. The Informational Injury Is Legally Cognizable

Plaintiff alleges that the Bureau s decision to use
statistical sanpling will deprive Congress of information which
it is entitled to receive under 2 U . S.C. 8§ 2a(a). That provision
states, in relevant part, “the President shall transmt to the
Congress a statenent show ng the whol e nunber of persons in each
State . . . as ascertained under the . . . decennial census of
the popul ation.” The essence of the injury claimis that
statistical sanpling will deprive Congress of information it is
entitled to by statute (and the Constitution), and nust have in
order to performits mandatory constitutional duty -- the
apportionnment of Representatives anong the states.

The inability to receive information which a person is
entitled to by lawis sufficiently concrete and particular to

18



satisfy constitutional standing requirenents. |In Federal

Election Commin v. Akins, 118 S. C. 1777 (1998), plaintiffs

clainmed as their “injury in fact” their failure to receive donor
lists and canpai gn contribution and expenditure information that
vari ous subsections of 2 U S.C. 8§ 431 required the American

| srael Public Affairs Commttee to nake public. See id. at 1782-
83. In holding that this injury satisfied Article Ill, the Court
noted that “a plaintiff suffers an ‘“injury in fact’ when the
plaintiff fails to receive information which nmust be publicly

di scl osed pursuant to a statute.” 1d. at 1784-85 (citing Public

Citizen v. Departnent of Justice, 491 U S. 440, 449 (1989);

Havens Realty Corp. v. Coleman, 455 U. S. 363, 373-74 (1982)).

The court noted that the information would hel p respondents

eval uate candi dates for public office and determne the rol e that
financial assistance mght play in a specific election.
“Respondents’ injury consequently seens concrete and particular.”
Akins, 118 S. . at 1784.

The “informational injury” supporting Article I1l standing
in Akins will be suffered by the House of Representatives. |If
statistical sanpling in the apportionnent census violates the
Census Act or the Constitution, Congress will not receive
information that it is entitled to by statute. And, while Akins
indicated that the information desired by a plaintiff need only
“hel p” him acconplish desired goals, the information sought by
t he House here is necessary to performa constitutionally
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mandat ed function, making its injury claimfar nore conpelling.
In Akins, the Court addressed a situation in which
information to which the conplaining party was statutorily
entitled was never disclosed. 1In the instant matter, the House
does not claimthat it will not receive any census statenent from
the President, but rather that it will receive an incorrect
stat enent because the decennial census will have been unlawfully
or unconstitutionally conducted. However, here, receipt of the
wrong information is no less of an injury than failure to receive
any information at all. In either instance, Congress would not
be provided with information it was entitled to receive by |aw,
and woul d be equally unable to perform properly the single
mandat ory constitutional function dependent upon receipt of that
information. For exanple, if the Secretary decided, in the
exercise of his broad discretion, to count only persons over the
age of 18, there is little question that Congress would receive
the “wong” nunbers fromthe President, and the resulting
apportionnment would be constitutionally infirmbecause it would
not be based upon an “actual enuneration.” The House cl ai ns
that, no different than excluding mnors, using statistical
sanpling necessarily provides it with the wong information. 1In
this instance, receipt of the wong “statenment show ng the whol e
nunber of persons” constitutes an “informational injury”
sufficiently concrete so as to satisfy the irreducible
constitutional mnimmof Article IIlI.
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Before the Suprene Court’s Akins decision and the cases
supporting that holding, it was well established that a
| egislative body suffers a redressable injury when that body
cannot receive information necessary to carry out its
constitutional responsibilities. This right to receive
information arises primarily in subpoena enforcenent cases, where
a house of Congress or a congressional commttee seeks to conpel

information in aid of its legislative function. In MGain v.

Daughtery, 273 U. S. 135, 175 (1927), the Suprenme Court affirnmed
the Senate’'s right to enforce its power of inquiry by subpoenaing
w tnesses for information pertinent to |egislative concerns. In
so holding, the Court noted, “[a] |egislative body cannot

|l egislate wisely or effectively in the absence of information
respecting the conditions which the legislation is intended to
affect or change.” The ability of the Senate to seek redress in
court denonstrates that the deprivation of pertinent |egislative
information constitutes an Article Il injury. Simlarly, in

United States v. AT&T, 551 F.2d 384 (D.C. Cir. 1976), the House

sought information “necessary for the fornulation of new
| egi slation,” and the Executive Branch asserted its authority to
mai ntain control over the information. |d. at 385. The court

held that “[i]t is clear that the House as a whol e has standing

to assert its investigatory power,” thereby holding that a

failure to receive sought-after information constitutes an

Article I'll injury to the legislative body. 1d. at 391 (enphasis
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added). See also In re Application of United States Senate

Per manent Subconm on Investigations, 655 F.2d 1232 (D.C. G

1981) (permtting a Senate subcommittee to cone to federal court
to obtain an order enforcing a subpoena for testinony on nob

vi ol ence and organi zed crine); Senate Select Comm on

Presi dential Canpaign Activities v. Nixon, 498 F.2d 725, 727

(D.C. Gr. 1974) (seeking a judicial declaration as to whether
the President nust conply with a subpoena duces tecum.

The exi stence of a legally cognizable injury arising froma
legislature’s inability to obtain information is not limted to

the legislative function. |In Barry v. United States ex rel.

Cunni ngham 279 U.S. 597, 613, 616 (1929), the Court extended
MGain to a case in which the Senate sought information in
conjunction with its power to judge the elections, returns and
qualifications of its nmenbers under Article |, section 5, clause
1 of the Constitution. “[BJut the principle is equally, if not a
fortiori, applicable where the Senate is exercising a judicial
function.” 1d. at 616. Because a |egislative body suffers
injury when it cannot obtain information necessary to performits
constitutional legislative or judicial functions, this court sees
no principled basis on which to conclude that the House is not

simlarly (if not a fortiori) injured when it cannot obtain

i nformati on necessary to performits constitutional apportionnment
function.
The court concludes that the House has Article Il standing
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because it alleges that the use of statistical sanpling wll
cause it to fail to receive census information to which it is
entitled as a matter of law. This injury is indisputably
concrete and particularized, as it affects the House “in a

personal and individual way.” See Akins, 118 S. C. at 1791

(Scalia, J., dissenting) (quoting Lujan, 504 U S. at 560 n.1).

2. The House Has A Concrete and Particul arized Interest in
its Lawful Conposition

The House al l eges that the failure to conduct the
apportionnment census in a manner consistent with the requirenents
of the Census Act and Constitution would necessarily result in
the unl awful conposition of any House el ected and seated pursuant
to the resulting apportionnent. It clains that its institutional
interest in preventing its unlawful conposition is a sufficient

injury in fact for Article I'll. See Powell v. MCornmack, 395

U S. 486, 548 (1969) (“Unquestionably, Congress has an interest
in preserving its institutional integrity.”).

That a |l egislative body has a personalized and concrete
interest in its conposition is far froma novel concept. I n

Si xty-Seventh M nnesota State Senate v. Beens, 406 U. S. 187

(1972), three qualified voters challenged the constitutionality
of M nnesota’s 1966 Act apportioning the |legislature, and the
State Senate intervened as a party defendant under Fed. R G v.

P. 24(a). The district court declared the 1966 Act
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unconstitutional and entered orders reapportioning the

| egi sl ature, reducing the nunber of senate seats. The State
Senat e appeal ed the orders; anong the grounds appel |l ees asserted
in support of their notion to dism ss was that the Senate | acked
standing to prosecute the appeal. See id. at 193. In holding
that the Senate had standing, the Court stated, “certainly the
Senate is directly affected by the District Court’s orders

[ concerning apportionnent].” [1d. at 194. This “direct effect,”

di spositive in Beens, is also present in the instant matter,

because whether or not statistical sanpling is utilized by the
Bureau may potentially affect the conposition of the House.

As defendants accurately note, in Beens the district court’s

orders affected the nunber of seats in the M nnesota Senate. In
the instant matter, the number of seats allocated to the House of
Representatives will remain at 435 no matter how the census is

conduct ed. However, the Court’s reliance on Silver v. Jordan,

241 F. Supp. 576, 579 (S.D. Cal. 1964), aff’'d, 381 U.S. 415

(1965) in reaching its Beens concl usion denonstrates that a

legislature’s claimof an institutional interest inits
conposition is not limted to instances in which the size of the
| egi sl ature woul d necessarily change. |In Silver, the nethod of
apportionnment -- popul ation v. geographic -- was the subject of
the litigation. The court concluded that the State Senate had
standing to intervene because it would be “directly affected by
the decree” of the district court. 1d. at 579.
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On the basis of Beens, and the Suprene Court’s citation to
Silver, it is apparent that a legislative body has a judicially
cogni zable interest in matters affecting its conposition so as to
satisfy Article 111, whether or not the challenged conduct wll

ultimately have an effect on the size of the body.?®

3. The Current House of Representatives May Prosecute This
Sui t

Def endants all ege that even if statistical sanpling inflicts
a concrete and particularized injury sufficient to satisfy
Article Ill standing requirenents, the injuries will not be felt
by this plaintiff. Defendants contend that it is not the present
House of Representatives that will suffer the infornational
injury. Rather, the effects of sanpling will be felt by the
107'" House, because it is the 107'" House that will be seated at
the time that the President transmts the apportionnment statenent
to Congress. See Defendants’ Reply Menorandumin Support of Its
Motion to Dismss at 18-19. Simlarly, the present House wll
not suffer any conpositional injury, because the 108'" House wil |

be the first House el ected and seated based upon the 2000

The concept that the House of Representatives (and the
Senate) has a concrete and particularized interest in matters
affecting its conposition has constitutional inklings as well.

Article I, section 5, clause 1 of the Constitution states that
“[e] ach House shall be the Judge of the Elections, Returns and
Qualifications of its own Menbers.” Wile that clause does not

go directly to the conduct of the census or apportionnment, it
provi des sone indication that the franers believed that each
chanber has an individualized interest in its own conposition.
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apportionnent. Therefore, the 105'" House, the House that filed
t he conpl aint, does not have Article Il standing.
Def endant s have marshal ed authority for the concept that the

House of Representatives is not a continuing body. See Eastland

v. United States Servicenen's Fund, 421 U S. 491, 512 (1975);

&ojack v. United States, 384 U S. 702, 706 n.4 (1966) (noting

that “[n]either the House of Representatives nor its commttees
are continuing bodies”); MGain, 273 U S. at 181 (distinguishing
the Senate, which is a “continuing body,” fromthe House).
Furthernore, at oral argunent, defendants noted that when the
House used to jail a person for contenpt of Congress, the
contemmor was released at the end of the session because no

continuing authority existed to hold the person. See Anderson v.

Dunn, 19 U S. (6 Weat) 204, 230 (1821) (“[A] nd although the

| egi sl ati ve power continues perpetual, the |egislative body
ceases to exist, on the nonent of its adjournnent or periodical
di ssolution. It follows, that inprisonment nust termnate with
t hat adj ournnment.”).

Al t hough the House reconstitutes every two years, as an
institution it is, in some respects, a continuing entity.
Chapter 4 of Title 2 of the United States Code descri bes
ext ensi ve procedures governing the House of Representatives (and
the Senate). |Its provisions indicate that certain functions
transcend the seating of a new House, such as the ownership of

property. See, e.g., 2 U S.C § 112e(b).
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However, whether or not the House of Representatives is a
continuing body for purposes of prosecuting or defending suits is
a matter that need not be definitively resolved here. The court
finds that the 105'" House of Representatives is a proper
plaintiff. Even assum ng that only the 107'" and | ater

Congresses will suffer the clained injuries, these Congresses do

not presently exist. Nor will they exist until after the 2000
census has been conducted. If judicial review nust be deferred
until after the 107'" House is seated, the possibility of
irreparable harm-- both nonetary and non-nonetary -- is |ikely,
if not certain. Should the courts invalidate the census in 2001
or anytinme thereafter, the “one-nunber census” nethod woul d
require the entire enuneration to be re-conducted at a cost of $4
billion, and, nore inportantly, the new census would not be

conpl eted before the date Congress is supposed to performits
constitutional duty regarding apportionnent.

In sum the injuries are now inmmnent. Like the inpact of a
wave that has not yet reached the shore, the injuries, although
yet to be felt, are inexorable if they are not prevented now.

For this reason we conclude that the 105'" House is a proper
plaintiff. The 107'" House -- the first House that will suffer
fromthe injury -- is not yet in place and cannot bring suit in
its own right; but the court does not conclude therefromthat no
one has standing to sue. While there are sonme injuries for which

no one may bring suit, see United States v. Richardson, 418 U. S.
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166, 179 (1974) (noting that “the absence of any particul ar
individual or class to litigate these clains gives support to the
argunment that the subject matter is commtted to the surveillance
of Congress, and ultimately to the political process”), the court
has already held that the injuries clainmd by the House are

cogni zabl e and that the 107'" House could, if it were already in
exi stence, bring this suit. The present incapacity of the 107"
Congress shoul d be viewed not as an insurnountable barrier but as
a reason to allow the present House to bring suit on behal f of
its successor.

There are three prudential requirenents for third party
standing: the plaintiff nmust have a “close relationship” with
the real party in interest, the litigation nust have “an inpact
[upon] the rights” of that third party, and there nmust be “a
barrier” keeping that party fromasserting its rights. Hutchins

by Ovens v. District of Colunbia, 144 F. 3d 798, 803 (D.C. Grr.

1998); see Barrows v. Jackson, 346 U.S. 249, 257-59 (1953). The

current situation neets all three requirenents. The 105'" House
has a close relationship to its successor, the 107", the
litigation will affect the interests of the 107'" House; and the
107" House cannot bring suit itself intine to avert the claimed
injury.

Odinarily a plaintiff asserting the rights of another nust

itself have suffered an Article Ill injury. See Hutchins, 144

F.3d at 803. Here, as the court has just explained, the 107"
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House will certainly suffer an injury. |In the peculiar
ci rcunst ances of this case, however, we need not deci de whet her
the current House also suffers a present injury. |In the court’s
view, the 105'" House need not itself suffer an injury in order
to vindicate the rights of its successor House. In so holding we
draw upon cases granting standing both to “next friends” and to
fiduciaries without requiring that they have thensel ves suffered
an Article Il injury.

A “next friend” nust provide “an adequate expl anation
why the real party in interest cannot appear on his own behal f,”
and nust be “truly dedicated to the best interests of the person
on whose behalf he seeks to litigate.” Witnore, 495 U S. at 163
(enmphasis added). |If the plaintiff neets these high standards,
however, he may litigate on behalf of a third party w thout
hi msel f having an Article Il injury. Simlarly, because a
fiduciary nust dedicate hinself to the best interests of his
beneficiary, and has the |legal obligation to vindicate the
beneficiary’'s interests, by litigation if necessary, courts have
granted standing to fiduciaries who do not thenselves suffer an

Article I'll injury. See, e.qg., lrving Bank Corp. v. Board of

&overnors of the Fed. Reserve Sys., 845 F.2d 1035, 1039 (D.C.

Cir. 1988).
Wt hout hol ding that the 105'" House is itself either the
“next friend” of or a fiduciary for the 107'" House, we hol d t hat

because of the special relationship between the present House and
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its successor once renoved, the 105'" House has standing to
litigate on behal f of the 107'" House. This permits the current
House to vindicate the later House's interest in fulfilling its
constitutional duties regarding the census, without giving rise
to general legislative standing, as explained in the next

secti on.

4. The Finding of an Injury in This Matter Neither Conflicts
with Raines v. Byrd Nor Gves Rise to a Doctrine of Genera
Legi sl ative Standing.

The House of Representatives alleges an injury based upon
clainms that it will not receive information to which it is
entitled by law and which it needs to performa mandatory
constitutional function, and that an inproperly conducted census
W ll cause it to becone unlawfully conposed. Therefore, holding

that the House has standing is not at odds with Raines v. Byrd.

Nor does it give rise to generalized |legislative standing, by
whi ch the House or Senate could file suit whenever either alleged
that the Executive Branch was acting in a manner contrary to the
| aw or the Constitution.

I n Raines, the Suprene Court rejected appellees’ claimof
| egi sl ative standing. The Court concluded that a cl ai m of
di m nution of |egislative power did not support Article |11
st andi ng because the congressional plaintiffs did not have a
sufficient “personal stake” in the dispute and the injury was not

sufficiently concrete. See Raines, 117 S. C. at 2322. However,
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in reaching this conclusion, the Court expressly distinguished

Powel | v. M Cornmack, 395 U S. 486 (1969), and Coleman v. Ml er

307 U.S. 433 (1939), thereby indicating that |egislative standing
survives in cases in which the injury to a legislator (or

| egislative entity) is personal, or where the institutional
injury alleged is not “wholly abstract and wi dely dispersed.”
Raines, 117 S. C. at 2322. This case falls within the narrow
area left by the Court. The House is, as per the precise

| anguage used by the Supreme Court, “clainfing] that [it is

bei ng] deprived of sonmething to which [it] personally [i5s]

entitled.” [d. at 2318. And, the institutional interest is not
wi dely dispersed; it is particularized to the House of
Represent ati ves because the House’s conposition will be affected
by the manner in which the Bureau conducts the Census. “Standing
depends consi derably upon whether the plaintiff is hinself an
object of the action (or forgone action) at issue. |If he is,
there is ordinarily little question that the action or inaction
has caused himinjury.” See Lujan, 504 U S. at 561

Furthernore, in declining to grant standing to the
legislative plaintiffs in Raines, the majority “attach[ed] sone
i nportance to the fact that appellees ha[d] not been authorized
to represent their respective Houses of Congress in this action.
Rai nes, 117 S. C. at 2322. Here, the House of Representatives
has been granted authority by statute to prosecute this suit and

to enploy the services of outside counsel and ot her experts in so
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doing. See 1998 Appropriations Act 8 209(g). Additionally,
Justice Souter noted that the virtue of denying standing in
Rai nes was only confirned by the certainty that a private suit
woul d surely follow See id. at 2325 (Souter, J., concurring).
Here, defendants do not suggest that any other plaintiff would
suffer an “actual,” “personal and individual,” and “concrete,”
injury, see id., such that he could successfully nount a pre-
census chall enge. Consequently, if the House does not have
standi ng, this question m ght evade review until after the
possi bl e seating of an unconstitutionally conposed House.

In concluding that the House of Representatives has pl eaded
a legally cognizable injury and satisfied Article Ill, the
specter of “general |egislative standing” based upon clains that
the Executive Branch is msinterpreting a statute or the
Constitution is not raised. This is because the vast majority of
| egi slation does not affect a legislature or a legislator in a
concrete and particul arized manner, and in a manner distinct from
the general public. Only in an extrenely rare case could a house
of Congress claimthat existing law, as interpreted and
i npl emrented by the Executive Branch, injures that house in a
matter that satisfies Article Il1’s rigorous demands. However,
because the Executive' s interpretation of existing | aw and the
Constitution here affects the House' s statutory right to receive
information and ultimately will affect its conposition, this suit

is that extrenely rare case.
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B. Ri peness
In order for a matter to be justiciable by a federal court,

that nmatter nust be ripe for resolution. See Duke Power Co. V.

Carolina Envt’'|l Study Goup, Inc., 438 U S. 59, 81 (1978); Abbott

Laboratories v. Gardner, 387 U. S. 136, 148 (1967), overruled on

ot her grounds, Califano v. Sanders, 430 U.S. 99, 105 (1977). The

doctrine of ripeness is intended “to prevent the courts, through
avoi dance of premature adjudication, fromentangling thensel ves

in abstract disagreenents.” Abbott Laboratories, 387 U S. at

148. Wiile the ripeness doctrine prevents courts fromrevi ew ng
injuries that are specul ative, the Suprene Court has al so
established that “[o] ne does not have to await the consunmmati on
of threatened injury to obtain preventative relief. |If the

injury is certainly inpending that is enough.” Pennsylvania v.

West Virginia, 262 U S. 553, 593 (1923). See also New York v.

United States, 505 U. S. 144, 175 (1992).

1. Article I'll Concerns

Article Ill requires not only that an injury be concrete and
particul ari zed, but also immnent or certainly inpending. See
Lujan, 504 U. S. at 560; Witnore, 495 U. S. at 158; Nati onal

Treasury Enpl oyees Union v. United States, 101 F. 3d 1423, 1427

(D.C. Gr. 1996). As the Suprene Court noted this term “[a]

claimis not ripe for adjudication if it rests upon ‘contingent
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future events that may not occur as anticipated, or indeed may

not occur at all.’” Texas v. United States, 118 S. C. 1257, 1259

(1998) (quoting Thomas v. Union Carbide Agric. Products Co., 473

U S. 568, 580-81 (1985)). Defendants contend that a nunber of
steps nust occur before the “decision” of the Bureau to utilize
statistical sanpling in the 2000 census is ripe for review, and
that many of these events nmay not occur at all. See, e.qg.,

Boehner v. Anderson, 30 F.3d 156, 163 (D.C. G r. 1994)

(dism ssing, on ripeness grounds, a challenge to a congressional
pay raise statute because no quadrenni al adjustnment had been
proposed or enacted).

Def endants first posit that Congress and the President may
anend the Census Act to preclude sanpling. See Defendants’
Motion to Dismss at 28. They allege that Congress has not yet
reached its ultimate | egislative conclusion as to whether

statistical sanpling will be part of the 2000 census. See

e.qg., 143 Cong. Rec. H10,931 (daily ed. Nov. 13, 1997) (statenent
of Rep. Dixon) (arguing that one of the purposes of the 1998
Appropriations Act was to “leave that fight [over statistical
sanpling] to be fought another day.”). They note that the 1998
Appropriations Act requires that “[s]ufficient funds appropriated
under this Act or under any other Act for purposes of the 2000
decenni al census shall be used by the Bureau of the Census to

pl an, test, and becone prepared to inplenent a 2000 decenni al

census, wi thout using statistical nethods.” 1998 Appropriations
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Act 8 209(j) (enphasis added). Also, defendants point to the
Secretary’s current dress rehearsals using both sanpling and non-
sanpl i ng net hdol ogi es. See Defendants’ Mtion to Dism ss at 29.
Def endants al l ege that both the reservation of funds for a non-
sanpling census and the dress rehearsals denonstrate that a non-
sanpling census is a present possibility, rendering this matter
unri pe. 10

In the alternative, defendants claimthat the matter should
not be deened ripe at |least until the authorization of final
funding for the 2000 Census. Defendants claimthat, “[a]s
denonstrated by the appropriations conprom se, Congress has not
yet decided how to fund Census 2000 and further debate both in
Congress and between the political parties is sure to follow.”
Def endants’ Mdtion to Dismss at 30. The essence of defendants’
argunent appears to be that the unresol ved funding issue
guarantees at | east one additional congressional “pass” at the
census, which may result in a decision to proceed with a non-
sanpl i ng census.

Utimately, however, defendants do not argue that either the
potential for supervening |legislation or the need for final

appropriations renders this matter constitutionally unripe for

¥The House offers an alternative explanation for the non-
sanpling census preparations: the preparations allow the Bureau
to nmove forward during the time required for the courts to
resolve this I egal controversy and be prepared should plaintiff
prevail. See Plaintiff’'s Qpposition to Defendants’ Mtion to
D smss at 36.
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resolution. Rather, they contend that the disagreenent will no

| onger be “abstract” only when the President transmts to
Congress in 2001 “a statenent show ng the whol e nunber of persons
in each state . . . and the nunber of Representatives to which

each State would be entitled.” Franklin v. Massachusetts, 505

U S 788, 792 (1992) (quoting 2 U . S.C. § 2a(a)). They claimthat
until the President issues his certification, the “effect” of

Census 2000 is unknowable, and it would be only then that the

House m ght suffer any cognizable injuries. “[N o claimcan be
ripe before that [Presidential] certification.” Defendants’
Motion to Dismiss at 28. In sum defendants claimthat pre-

census chal |l enges are proscri bed.

This court concludes that this matter is now ripe for
resol ution, because the alleged informational injury to the House
is immnent and certainly inpending, and not too specul ative for
Article Ill purposes. See Lujan, 504 U. S. at 560; National

Treasury Enpl oyees Union, 101 F.3d at 1430.

Critical to this conclusion is that the House need not
denonstrate that the use of statistical sanmpling will either
alter state population totals or the resultant apportionnent of
representatives anong the states. This is because the
i nformati onal and conpositional injuries originate fromthe
procedure utilized for conducting the 2000 census. “[Where a
procedural violation is asserted, the courts have applied the

i mm nence requirenent to the procedural violation, not to the
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discrete injury that m ght soneday flow from such.” Nationa

Treasury Enployees Union, 101 F.3d at 1430-31 (citing Lujan, 504

US at 572 n.7). In this case, the failure to utilize the
met hodol ogy required by the Census Act and/or the Constitution
constitutes a procedural violation. The matter therefore becones
ripe at the point at which use of this procedure is “certainly
i npendi ng” -- the point at which it is certain that the Bureau
wll enploy statistical sanpling in conducting the apportionnent
enuneration. That tine is now.

The 1998 Appropriations Act, passed by both houses of
Congress and signed into | aw by the President, expressly provides
that the Census 2000 Report and the Census 2000 Operational Pl an

“shall be deened to constitute final agency action regarding the

use of statistical methods in the 2000 decenni al census, thus
maki ng the question of their use in such census sufficiently
concrete and final to now be reviewable in a judicial

proceedi ng.” 1998 Appropriations Act 8 209(c)(2) (enphasis
added). A final action is, by definition, not prelimnary,
procedural or internediate. See 5 U.S.C. §8 704. In light of
this statutory declaration, this court is hard-pressed to
understand how the statistical sanpling plan can be construed as
a nerely tentative position, subject to reconsideration by the
Bureau, the President, or Congress. The fact that the

| egi sl ati on deem ng the Census 2000 Report as final agency action

may have been the result of “conpromse,” or that it may have
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been passed with “political rancor,” see Defendants’ Mtion to
Dismss at 19-21, does not direct this court to question the
unanbi guous decl arations contained therein. Surely neither party
proposes that a court should give | ess weight to the plain text
of a statute based upon the strength of the opposition.

The clainmed injuries do not fail the imediacy test nerely
because the debate over sanpling in Congress is ongoing, or
because Congress may yet pass supervening | egislation or take
ot her actions that could nopot the controversy. To ask the court
to stay its hand because Congress hypothetically may anmend the
statutory framework of the Census Act as it now exists, or change
the current nethodol ogy by attaching a rider to a future
appropriations bill, or create a “census crisis” by refusing to
fund the decennial enuneration, is asking the court to stay its
hand based upon nothing nore than nere speculation -- the kind of
specul ation typically offered by a plaintiff. |If Congress or the
Executive should take an action that noots this controversy, the

Suprene Court no doubt will act accordingly. See, e.g., United

States Dep’'t of Treasury v. Galioto, 477 U S. 556 (1986)

(vacating judgnent of the district court because Congress anended
the statute under consideration). However, the fact that a case
i s capabl e of being rendered noot by congressional action does
not, w thout nore, nmake it unripe.

The holdings in Texas v. United States, 118 S. C. 1257

(1998) and Boehner v. Anderson, 30 F.3d 156 (D.C. Gr. 1994) do
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not dictate otherwise. In Texas, the Suprene Court addressed a

decl aratory judgnent challenge to sections of the Texas Education
Code requiring appoi ntnent of a master or managenent teamto
oversee poorly functioning school districts. The Court held that
the chal |l enge was not ripe for adjudication because no Texas
school district had yet been affected by the statute. Wether a
district would ever be required to appoint a master or a
managenent team depended upon a school falling below the state

st andards and upon the unsuccessful inposition of other renedial

sanctions. See Texas, 118 S. C. at 1259. In other words, if

specific steps did not transpire, there would never be an injury.
Simlarly, in Boehner, a Congressman’s challenge to a pay raise
statute was deened “far fromripe” because no quadrennial salary
adj ust nrent had been proposed or enacted, nor was an adj ust nent
schedul ed to occur for at |east another five years. Even then,
Congress woul d have had to recommend a pay adjustnent effective

prior to the seating of a new Congress. See Boehner, 30 F.3d at

163. Again, contingent events X, Y, and Z had not occurred, and
in the absence of those events, there would be no injury.

By sharp contrast, in the instant case, the injury is not
dependent upon future events X, Y, and Z taking place. Nothing
addi tional need occur for statistical sanpling to be used in the
2000 census. Quite the opposite: “contingent future events that
may not occur as anticipated, or indeed nay not occur at all” are

necessary for statistical sanpling not to be utilized in the 2000
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census for purposes of congressional apportionnent. See Texas,
118 S. C. at 1259 (citation omtted).

Al though it is true that approximately twenty nonths wll
pass between this date and Census Day 2000, it is also true that
“Iwjhere the inevitability of the operation of a statute against
certain individuals is patent, it is irrelevant to the existence
of a justiciable controversy that there will be a tine del ay
before the disputed provisions will conme into effect.” Buckley

v. Valeo, 424 U.S. 1, 114 (1976) (quoting Regi onal Rai

Reor gani zati on Act Cases, 419 U. S. 102, 143 (1974)). That

statenent especially resonates in this matter, where a “point of
no return” arises at sone indetermnate time prior to Census Day
2000. This “point of no return” exists because the Departnent of
Commerce is conpelled to nmake a nunber of prelimnary

determ nations, nost notably the nunber of enunerators to hire,
based upon the nethodology it will enploy. See, e.qg., Census
2000 Report at 37-39 (noting that using a non-sanpling

met hodol ogy woul d require 25,000 to 30,000 enunerators, as
opposed to 5,000 with sanpling, and explaining all the additional
efforts and mandatory costs associated with utilizing a

headcount-only nmethod). Conpare New York v. United States, 505

US at 175 (noting that even though a take-title provision was
not to take effect until a future date, the challenge was ripe
because it takes years to construct a waste site).

Finally, Franklin v. Massachusetts does not support
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defendants’ claimthat all census challenges are premature prior
to presidential certification under 2 U.S.C 8§ 2a(a). 1In
Franklin, the Secretary of Comrerce allocated 922,819 overseas
mlitary personnel to the state designated in their personnel
records as their “home of record.” The state of Massachusetts
and two voters challenged this decision of the Secretary,
claimng that it was inconsistent both wwth the Admnistrative
Procedure Act and with the constitutional requirenent that the
apportionnent of representatives be determ ned by an “actual

Enuneration” of persons “in each state.” See Franklin, 505 U S

at 795. The Court rejected the challenge, holding that the
Secretary’s allocation decision was not final agency action
because the President is not required to transmt the agency’s
report directly to Congress under 2 U.S.C. 8 2a(a). The court
noted that the “Secretary’ s report to the President carries no

di rect consequences for the reapportionnent” and that it is “the
President, not the Secretary, [who] takes the final action that
affects the states.” Franklin, 505 U S. at 798-99. In other
words, the report had no i ndependent inpact on apportionnment
because the President had the power and the duty to either accept
or reject the Secretary’ s proposed allocation of mlitary
personnel. “In this case, the action that creates an entitlenent
to a particular nunber of representatives is the President’s
statenent to Congress, not the Secretary’'s report to the

President.” 1d. at 797.
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In the instant matter, by contrast, it is the Bureau that
“takes the final action that affects the states,” and the Census
2000 Report “carries . . . direct consequences for
reapportionnment.” That is because this challenge affects the
manner in which the decennial census will be conducted in order
to generate the nunber -- and the only nunber -- that the
President will receive fromthe Secretary. And, nost critically,
the President is required to use the data fromthe decenni al
census. See id. at 797. Unlike the allocation of mlitary
personnel decision in Franklin, the President here will not have
an option to proceed in one manner over another as to whether
statistical sanpling should be used when he receives the
Secretary’s report. That decision will have been nmade for him by
the “final agency action” of the Census 2000 Report and Census
2000 Operation Plan. Notably, if the Secretary conducted a two-
nunber census, and the President could el ect between statistical
sanpling and headcount enuneration options, it is probable that
under Franklin a challenge to the census would not be ripe until
the President made that election and sent his statenent to
Congress. However, as the 2000 enuneration is to be a one-nunber
census, “the action that creates an entitlenent to a particul ar
nunber of representatives and has a direct effect on
reapportionnment” is the final agency action of the Census 2000
Report. See id. at 797. Therefore, Franklin does not

contradict, and in fact supports, the conclusion that this matter
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is presently ripe for adjudication.
For the above reasons, the court finds that Article |11
ri peness concerns are satisfied because the injuries clainmed by

plaintiff are sufficiently “immnent” and “certainly inpending.”

2. Prudential Concerns

“Prudentially, the ripeness doctrine exists to prevent the
courts fromwasting our resources by prematurely entangling
oursel ves in abstract disagreenents, and, where, as here, other
branches of governnent are involved, to protect the other
branches fromjudicial interference until their decisions are
formalized and their ‘effects felt in a concrete way by the

chal l enging parties.”” National Treasury Enployees Union, 101

F.3d at 1431 (quoting Abbott Laboratories, 387 U S. at 148-49).

I n deci ding whether a controversy is prudentially ripe for

adj udi cation, the Suprene Court directs consideration of two
factors: “the fitness of the issues for judicial decision and
the hardship to the parties of w thhol ding court consideration.”

Abbott lLaboratories, 387 U S. at 149. O course, all prudenti al

barriers to jurisdiction in this matter have been renoved by
statute. However, because the prudential concerns weigh so
heavily in favor of exercising jurisdiction, the court wll
address them briefly.

First, the hardship fromw thhol ding court consideration

prior to conducting the census is considerable. As noted
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previously, a central feature of the 2000 enuneration is that it
is designed to produce a “one-nunber census,” neaning that the
only figures that will be produced by the Bureau and forwarded to
the President, and thereafter to Congress, wll be based upon
statistical sanpling. See Census 2000 Operational Report at -1,
5 1X-23. If this court does not rule on this question now, and
thereafter a reviewi ng court concludes post-census that
statistical sanpling is statutorily or constitutionally
proscribed, it will be inpossible at that point to determ ne what
t he headcount-only nunber woul d have been. The only recourse
woul d be to re-conduct the census, even though doing so woul d
cone too late for the House to fulfill its duties to oversee a
constitutional census every decade. Furthernore, while the
subsequent full headcount was being conducted, the House of
Representati ves woul d be unlawful |y conposed.

Second, the issues are currently fit for judicial decision.
The questions presented are purely legal, involving only
statutory and constitutional interpretation. The passage of
additional tinme will not result in further elaboration of the
record such that the task of determ ning whether the Census Act
or Constitution forbids statistical sanpling in the apportionnent
enuneration woul d be nade easier or nore concrete. Nor is the
court faced with ““too renote and abstract an inquiry for the
proper exercise of the judicial function,’”” nerely because the

census has not been funded or conducted and an apportionnent not
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yet determned. Texas v. United States, 118 S. C. at 1260

(quoting Longshorenmen v. Boyd, 347 U. S. 222, 224 (1954)). A

particul ar application will not help the court “better grasp[]”
the relevant statutes and constitutional provisions. See id.

In light of the extreme hardship that would arise fromthis
court staying its hand, and the fitness of the issues for
judicial determnation, there is “no better tine to decide” this

controversy. Regional Rail Reorganization Act Cases, 419 U S. at

144.

C. Equitable Discretion

Def endants offer another barrier to this court’s reaching
the nerits of this case: that even if all Article I11
jurisdictional requirenents are satisfied, the court should
nonet hel ess decline to involve itself in a dispute between the
political branches in the absence of a “constitutional inpasse.”

See oldwater v. Carter, 444 U.S. 996, 997 (1979) (Powell, J.,

concurring) (“Prudential considerations persuade ne that a

di spute between Congress and the President is not ready for
judicial review unless and until each branch has taken action
asserting its constitutional authority.”). Raines specifically
notes that courts should be wary of plunging into a “bitter
political battle being waged between the President and the
Congress.” Raines, 117 S. C. at 2321. And, this circuit has a

wel | - devel oped body of law calling for the exercise of “renedial”
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or “equitable” discretion to dismss legislative suits even when
Article Ill standing requirenents are satisfied. See Myore, 733
F.2d at 955 (noting the need for flexibility in congressional

suits to address separation of powers concerns); Vander Jagt V.

O Neill, 699 F.2d 1166, 1175 (D.C. G r. 1983) (explaining that
respect for coordinate branches of governnment counsel ed restraint

in hearing a legislative suit); R egle v. Federal Open Market

Comm , 656 F.2d 873, 881 (D.C. Gr. 1981) (calling for the
exercise of judicial restraint when dispute was with other
menbers of Congress, relief could be obtained fromfell ow
| egi slators, and private plaintiffs would have standing).

However, the specifics of this case lead this court to
concl ude that exercising equitable or prudential discretionto
di sm ss the conplaint would be inprovident.

By enacting section 209 of the 1998 Appropriations Act, both
Congress and the President have invited the courts to resolve
this issue. This direct invitation “significantly |essens the
risk of unwanted conflict with the Legislative Branch when that
plaintiff brings suit.” Raines, 117 S. C. at 2318 n.3 (citing
Bennett, 117 S. C. at 1162-63 (noting that a jurisdictional
statute expands standing to the full extent allowed under Article

I11)); see also dadstone, Realtors v. Village of Bellwod, 441

U S 91, 100 (1979) (sane).
O course, a federal court may not accept such an invitation

to adj udi cate when Article Ill prerequisites are not net. “[We
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nmust put aside the natural urge to proceed directly to the nmerits
of this inmportant dispute and to ‘settle’ it for the sake of
conveni ence and efficiency.” Raines, 117 S. . at 2318; see

also d adstone, 441 U S. at 100 (“In no event, however, nmay

Congress abrogate the Art. Il mnima.”). And, as Raines notes,
those Article Il standing prerequisites are “especially
rigorous” in cases in which a court may be call ed upon to
determ ne whether an action taken by one of the other two
branches of the federal governnment is unconstitutional. See id.
at 2317-18. However, when the heightened Article Il burden of
establishing a personal, concrete, inmnent and ot herw se
judicially cognizable injury is satisfied and a jurisdictional
statute has been passed by Congress and signed into | aw by the
President, the presunption should be in favor of a federal
court’s retaining jurisdiction. Wile there may be sone

ci rcunstances in which a court should decline to hear a case even
when all constitutional requirenments are net -- such as where
there is a “textually denonstrable constitutional conmtnent of
the issue to a coordinate political departnent; or a |ack of
judicially discoverabl e and manageabl e standards for resol ving

it,” Baker v. Carr, 369 U S. 186, 217 (1962) -- the court sees no

reason to withdraw fromlitigation concerning the census. Courts
routinely adjudicate these matters, frequently in instances where
the disputes pit the states against the federal governnent.

In sum even though this case involves |litigation between
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the | egislative and executive branches as to whether a decision
of the executive violates the |law or the Constitution, the fact
that: 1) the House has satisfied Article Ill’'s “case” or
“controversy” requirenent; 2) a jurisdictional statute permts
this plaintiff to bring the case; and 3) the federal courts
routinely resol ve census disputes, |eaves no doubt that the court

should resolve this nmatter

D. Separation of Powers

Def endants’ final argunent for dismssal of this action
i nvol ves separation of powers. As the Court noted in INS v.
Chadha, 462 U.S. 919, 963 (1983) (Powell, J. concurring)
separation of powers is violated when “one branch assunes a
function that nore properly is entrusted to another.” Defendants
argue that “because Article Il of the Constitution entrusts
l[itigation on behalf of the United States to the Executive rather
than the Legislative Branch, neither Congress nor its Menbers may
initiate litigation designed to vindicate the general public and
governmental interest in the proper adm nistration of federal
aw.” See Defendant’s Mdotion to Dismss at 38. Defendants base
this contention in large part upon the Suprene Court’s

pronouncenent in Buckley v. Valeo that:

the discretionary power to seek judicial relief, is
authority that cannot possibly be regarded as nerely in
aid of the legislative function of Congress. A |lawsuit
is the ultimate remedy for a breach of the law, and it
is to the President, and not to the Congress, that the
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Constitution entrusts the responsibility to “take Care
that the Laws be faithfully executed.”

Buckl ey, 424 U.S. at 138 (quoting U S. Const. Art. Il, 8§ 3); see

al so Metropolitan Washi ngton Airports Auth. v. Citizens for the

Abatenent of Aircraft Noise, 501 U S. 252, 274 (1991)

(“[Congress] may not ‘invest itself or its Menbers with either

executive power or judicial power’”) (quoting J.W Hanpton, Jr.,

& Co. v. United States, 276 U. S. 394, 406 (1928)); Bowsher v.

Synar, 478 U.S. 714, 733-34 (1986) (“[Q nce Congress nakes its
choice in enacting legislation, its participation ends. Congress
can thereafter control the execution of its enactnment only
indirectly -- by passing new |l egislation.”) (citing Chadha, 462
US at 958). By “vesting itself” with the authority to initiate
| egal actions, defendants claimthat the danger of either

encroachnent upon or aggrandi zenent of executive powers by the

| egislature is omipresent. See Mstretta v. United States, 488
U S 361, 382 (1989) (noting the need for caution when the
separate branches exceed the outer limts of their power).

That a house of Congress may turn to the federal courts for
vindi cation of certain concrete and particularized interests
w t hout violating separation of powers is well established. As
di scussed in greater detail earlier, legislative bodies have been
permtted to i nvoke the power of the federal courts to enforce a

subpoena w thout violating separation of powers. See Buckl ey,

424 U. S. at 137-38; see also 2 U S.C. 8§ 288b(b) (authorizing
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Senate counsel to bring an action to enforce a subpoena); Barry,
279 U. S. at 618-19; MGain, 273 U.S. at 174. The concept that
the legislative branch may initiate | egal process to obtain
informati on necessary to |egislate provides tacit support for the
proposition that the House may initiate litigation to obtain
information it needs to performits apportionnment function

W t hout violating separation of powers.

This litigation presents a sonmewhat different posture from
t he subpoena cases, as the House is not seeking to conpel the
production of information in the possession of another, but
rather a judicial determ nation as to what the Census Act and/or
Constitution require so as to ensure that the correct information
i s obtained. Nonetheless, the court concludes that permtting
the House to prosecute this lawsuit in order to vindicate an
Article I'l'l injury to itself does not violate separation of
powers.

Def endants’ invocation of Buckley fails to recognize that
the House is not endeavoring to “take care that the | aws be
faithfully executed” or vindicate a general public interest in
the proper adm nistration of |aw, which are quintessenti al
executive functions reserved exclusively to the Executive Branch.

See Buckley 424 U. S. at 138. Rather, the House is pursuing |egal

process on its own behalf to prevent a legally cognizable injury
toitself. It seeks to vindicate a personal, concrete, and

particularized institutional interest -- the receipt of census
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information that confornms with the Census Act and the
Constitution to prevent it from becom ng unlawful |y conposed.

Conpare United States v. WII, 449 U. S. 200, 209 (1981)

(permtting federal judges to sue to obtain a determnation as to
whet her congressional action violated the Conpensation C ause).
Di stinguishing this lawsuit fromthat which the Court addressed
in Buckley is perhaps best done through illustration.

Under 2 U.S.C. §8 27, if the President believes that “from
t he preval ence of contagi ous sickness, or the existence of other
ci rcunstances” it woul d be hazardous to the health of nenbers of
Congress to neet at the seat of the governnment, the President may
convene Congress at such a place “as he nmay judge proper.”
Presunme that on the date before an inportant vote in the spring,
the President concluded that the pollen count in the District of
Col unmbi a was sufficiently high so as to, “in the opinion of the
President,” constitute a “hazard” to the “health of the nmenbers.”
By proclamation, the President mght require the House and Senate
to convene at a location on the west coast or in the desert
sout hwest where the pollen count was lower. It would be
difficult to conlcude that it would be a violation of separation
of powers for either the House or the Senate to cone to federal
court and obtain a judicial declaration as to whether the
Presi dent was exceeding his authority under 2 U S.C. 8§ 27. As
courts have reaffirnmed tine and again, “[i]t is enphatically the

province and duty of the judicial departnent to say what the | aw
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is.” Marbury v. Madison, 5 U S. (1 Cranch) 137, 177 (1803).

Thi s hypothetical accurately portrays the situation
presented in this suit. Congress has del egated to the Executive
Branch, through the Census Act, the responsibility to conduct the
decenni al census and determ ne the nunber of persons in each
state for purposes of apportionnment. The Bureau has determ ned
that for the 2000 census it will use statistical sanpling
techni ques to supplenent the initial headcount enuneration. The
House contends that this exercise of the Secretary’s broad
di scretion violates both the Census Act and the Constitution.

And, nost critically, if the executive s interpretation of the
statute is, in fact, contrary to the law or the Constitution, the
nost directly affected entity is the institution of the House of
Represent ati ves, because of its mandatory duty to apportion
representatives based upon a | awful and constitutional decennial
census, and because of its legally cognizable interest inits

| awf ul conposition. Consequently, the same l[imting principle
show ng that today’s hol ding does not create general |egislative
standing (see Part |I1.A 4., above) al so denonstrates that we need
not be concerned here with the principle of separation of powers.
The House may file suit only when it satisfies the rigorous
injury in fact requirenments of Article Ill, and not whenever
there is alleged executive branch nonconpliance with federal |aw

Havi ng determ ned that: 1) the House of Representatives has

Article Ill standing; 2) the matter is ripe for resolution; 3)
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di sm ssal on an equitable basis is not called for, and, 4) the
doctrine of separation of powers is not violated, the court wll

now turn its attention to the nerits.

I'11. PLAINTIFF S MOTI ON FOR SUMVARY JUDGVENT

In Wsconsin v. New York, the Suprene Court addressed a

chal l enge to the Secretary of Comrerce’ s decision not to adjust
statistically the headcount results fromthe 1990 enunerati on.
In holding that the Secretary’s decision was “entirely
reasonable,” the Court noted the “virtually unlimted discretion”
that the Secretary has over the census by virtue of Congress’
broad del egation through the Census Act. Wsconsin, 517 U S at
18-19, 24. However, the Court expressly noted that it was not
being call ed upon to decide “whether the Constitution m ght
prohi bit Congress from conducting the type of statistical

adj ust nent consi dered here” or “the precise bounds of the
authority delegated to the Secretary through the Census Act.”
Id. at 20 nn.9, 11. Mst notably, because the Wsconsin
chal | enge centered around whet her sanpling was required, as
opposed to proscribed, the Court did not have occasion to

consi der Okl ahoma’ s argunent that “Congress has constrained the
Secretary’s discretion to statistically adjust the decenni al
census [through 13 U S.C 8§ 195].” |d. at n.11. The question

| eft unresolved in Wsconsin -- whether, as an exercise of his

di scretion, the Secretary may enpl oy statistical sanpling to
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determ ne the popul ation for purposes of congressional
apportionnment w thout violating either the Census Act or the

Constitution -- is squarely before this court.

A. The Census Act

The interpretation of two provisions of the Census Act,
sections 141(a) and 195, is ultimtely determ native as to
whet her statistical adjustnent to the initial headcount is
perm ssible or proscribed.! These provisions were | ast anended
in 1976, and the resolution of this dispute depends upon the
substantive effect of the anmendnents. Plaintiff contends that
whil e the 1976 anmendnents encourage, if not require, the
extensive use of sanpling to collect the nyriad of general
denographic information that the Bureau is obliged to conpile

under the Census Act -- from occupational to educational to

1UThis statutory anal ysis does not require the court to give
deference to the agency’s interpretation pursuant to Chevron
US A ., Inc. v. Natural Resources Defense Council, Inc., 467 U. S
837, 842-44 (1984). First, as wll be denonstrated, the plain
| anguage and | egislative history | eave no doubt as to the purpose
under |l yi ng Congress’ promul gation of the 1976 anendnents to the
Census Act. “If the intent of Congress is clear, that is the end
of the matter.” 1d. at 842. Second, the Secretary of Commerce
has reversed his position on this issue, see 45 Fed. Reg. 69,
366, 69371-73 (1980), and the new position is entitled to
“considerably | ess deference than a consistently held agency
view.” See Thomas Jefferson University v. Shalala, 512 U. S. 504,
515 (1994) (citations omtted). Finally, the Secretary has not
anply justified his change of interpretation with a “reasoned
analysis.” See Rust v. Sullivan, 500 U S 173, 187 (1991)
(quoting Motor Vehicle Mrs. Assn. of United States, Inc. v.
State Farm Mut. Autonpbile Ins. Co., 463 U S. 29, 42 (1983).
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income -- they do not permt the use of statistical sanpling to
determ ne popul ation for purposes of apportionnent. Defendants
all ege that Congress’s grant of authority to use sanpling
techni ques extends to the apportionnent enuneration. O her
courts that have addressed these two sections and the effect of
the 1976 anmendnents have rejected the view that the Census Act

prohi bits statistical sanpling. See Cty of New York v.

Departnent of Commerce, 34 F.3d 1114, 1124-25 (2d Cr. 1994),

rev’'d on other grounds sub nom, Wsconsin v. Cty of New York,

517 U.S. 1 (1996); Carey v. Klutznick, 508 F. Supp. 404, 415

(S.D.N. Y. 1980) (concluding that the Bureau may only use sanpling
in addition to nore traditional nethods of enuneration); Gty of

Phi | adel phia v. Klutznick, 503 F. Supp. 663, 679 (E.D. Pa. 1980);

Young v. Klutznick, 497 F. Supp. 1318 (E.D. Mch. 1980), rev'd on

ot her grounds, 652 F.2d 617 (6'" Cir. 1981). For the follow ng

reasons, the court nust disagree.

1. The Pre-1976 Law

Prior to 1957, Congress did not identify any manner in which
t he decenni al census was to be conducted. In 1957, in an effort
to make “the various census activities . . . nore uniform nodern
and practicable,” see HR Rep. No. 85-1043, at 1 (1957),
Congress enacted 13 U. S.C. 8§ 195, which provided:

[ e] xcept for the determ nation of population for

apportionnment purposes, the Secretary may, where he
deens it appropriate, authorize the use of the
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statistical nethod known as ‘sanpling in carrying out
the provisions of this title.

Pub. L. No. 85-207, 71 Stat. 481, 483-84 (1957).

It cannot reasonably be disputed that this version of
section 195 distingui shed between congressi onal apportionnent and
ot her census data collection activity regarding statisti cal
sanpling, proscribing its use in the fornmer. The legislative
history is emnently clear on this issue.

Section 195 provides that the Secretary of Conmerce may

authorize the use of the statistical nmethod known as

sanpling in carrying out the purposes of title 13, if

he deens it appropriate. However, section 195 does not

aut hori ze the use of sanpling procedures in connection

wi th apportionnment of Representatives.

The purpose of Section 195 in authorizing the use of

sanpling procedures is to permt the utilization of

sonething | ess than a conplete enuneration, as inplied
by the word “census,” when efficient and accurate
coverage may be effected through a sanpl e survey.

Accordingly, except with respect to apportionnent, the

Secretary of Commerce may use sanpling procedures when

he deens it advantageous to do so.

H R Rep. 85-1043, at 10. Additionally, the pre-1976 version of
8§ 141 did not nention the use of statistical sanpling.

There is also little question that the primary purpose of
the 1976 legislation on the Census Act was to authorize the
Secretary of Commerce to conduct a m d-decade census. See S.

Rep. No. 94-1256, at 1 (1976); Franklin v. Mssachusetts, 505

U S at 816-17 n.16. Wether the existing prohibition against
the use of sanpling to determ ne popul ati on for apportionnent

pur poses was al so elimnated through the anmendnents is the
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question to which the court now turns.

2. The 1976 Amendnents and Their Effect

Three prelimnary points nust be addressed before this court
consi ders whether the 1976 anmendnents altered the manner in which
the Secretary nmay conduct the apportionnent enuneration. First,
“[a] party contending that |egislative action changed settled | aw
has the burden of showi ng that the | egislature intended such a

change.” Geen v. Bock Laundry Mach. Co., 490 U. S. 504, 521

(1989). Gven that settled |law proscribed sanpling in the
apportionnment census, the burden here falls on defendants.

Second, “‘where an otherw se acceptable construction of a statute
woul d rai se serious constitutional problens, the Court wll
construe the statute to avoid such probl ens unless such
construction is plainly contrary to the intent of Congress.’”

Public Gtizen v. Departnent of Justice, 491 U S. 440, 466 (1989)

(quoting Edward J. DeBartolo Corp. v. Florida Gulf Coast Building

& Construction Trades Council, 485 U S. 568, 575 (1988)); see

also United States v. X-Citenent Video, Inc., 513 U. S. 64, 69

(1994); United States ex rel. Attorney General v. Delaware &

Hudson Co., 213 U. S. 366, 408 (1909). Finally, the court notes
that for the 1980 census, the first enuneration affected by the
1976 amendnents, the Departnment of Conmerce took the position
that statistical sanpling in connection wth the apportionnent

enuneration remai ned prohibited. See Census Undercount
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Adjustnent: Basis for Decision, 45 Fed. Reg. 69, 366, 69, 371-73
(1980) (“Thus, Title 13 clearly continues the constitutional
mandat e and hi storical precedent of using the ‘actual
Enuneration’ for purposes of apportionnment, while eschew ng
estimates based on sanpling or other statistical procedures, no

matt er how sophi sticated.”).

a. Section 195
i. Plain Text

Amended section 195 provi des:

Except for the determ nation of popul ation for purposes

of apportionnent of Representatives in Congress anong

the several States, the Secretary shall, if he

considers it feasible, authorize the use of the

statistical nethod known as “sanpling” in carrying out

the provisions of this title.

Def endants point to “the extraordinary clarity of the
statutory text,” Defendants’ Summary Judgnment Qpposition at 37,
as they argue that the discretion to decide whether to use
statistical sanpling for congressional apportionnent is now
commtted to the Secretary. Defendants note that the 1976
amendnents to section 195 altered the call for non-apportionnent

use of statistical sanpling nethods from“may,” which is an

aut horization, to “shall,” which is a mandate.'* Defendants

2Am ci_ Washi ngton Legal Foundation, et al. contend that the
second clause of 8 195 is not truly a ‘mandate’ to use sanpling.
By directing the Secretary to use sanpling “if he considers it
feasible,” its use is still effectively left to the discretion of
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argue that an exception froma nmandate is not a prohibition in
the area covered by the exception; instead, the area covered by

the exception is discretionary. See Defendants’ Mtion to

D sm ss at 59-60.

To illustrate defendants’ interpretation of how this
sentence structure operates, consider the directive, “Except for
Mary, all children at the party shall be served cake.” That al
children other than Mary nust be served cake is beyond di spute.
However, that mandate does not affirmatively prohibit the host
fromserving cake to Mary. The decision as to whether to serve
cake to Mary is, by defendants’ understanding of the instruction,
a matter left to the host’s discretion. Applied to the instant
case, defendants claimthat with respect to apportionnment,
current section 195 commts the decision to use sanpling to the
di scretion of the Secretary.

Def endants cite several exanples fromthe United States Code
supporting their interpretation of the “except . . . shall”
structure, in which an exception froma mandate that a federa
officer “shall” do sonething does not constitute a prohibition in
the area covered by the exception. The provision:

[ e] xcept in enmergencies, any regul ations of the

Secretary pronul gated under this section shall be put

into effect only after consultation with the
appropriate fish and gane agency,

the Secretary. See Brief of Washington Legal Foundation at 17.
Because this point does not affect the outcone of this analysis,
the court declines to address it in detail.
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does not forbid the Secretary of the Interior fromconsulting
with fish and gane agencies in an energency if he so chooses.
See 16 U . S.C. § 230d; see also 16 U.S.C. 88 459i -4, 460w 4.
Simlarly, the directive in 5 U S. C 8§ 555(e) that:
[e] xcept in affirmng a prior denial or when the denial
is self-explanatory, the notice shall be acconpani ed by
a brief statenment of the grounds for denial,
does not proscribe the issuance of a brief statenent when

affirmng a prior denial. At |east one court has read section

195 in this manner. See City of Phil adel phia v. Klutznick, 503

F. Supp. at 679 (“Thus, although the Bureau is not required to
make statistical adjustnents, it is not expressly prohibited from
doing so.”) (enphasis in original).

Though defendants’ interpretation of the except/shal
sentence structure is proper in sone instances, the court finds
it to be strained and incorrect when applied to anended section
195. Common sense and background know edge concerning the
subject matter of the exception dictates that the “except” clause
must be read as prohibitory.

First, an exception froma command to do “X’ nore often than
not represents a prohibition against doing “X’" with respect to
the subject matter covered by the exception. |In the party
hypot heti cal, one woul d expect that the person who issued the
directive “except for Mary, all children at the party shall be
served cake” would be quite surpised to learn that Mary had been

served cake.
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This reading of the except/shall structure beconmes even nore
obvi ous when one knows sonet hi ng special about the subject matter
of the excepted class that would nmake it highly unlikely that its
treatment would be conmtted to the discretion of another.

Consi der the directive “except for nmy grandnother’s weddi ng
dress, you shall take the contents of ny closet to the cleaners.”
It is far nore likely that the granddaughter woul d be upset if
the recipient of her directive were to take the wedding dress to
the cl eaners and subsequently argue that she had left this
decision to his discretion. The reason for this result, as
contrasted with the cake exanple, is because of our background
know edge concerni ng weddi ng dresses: W know that they are
extraordinarily fragile and of deep sentinental value to famly
menbers. We therefore would not expect that the decision to take
a dress to the cleaners would be purely discretionary.

The apportionnment of congressional representatives anong the
states is the wedding dress in the closet. W have a prior
under st andi ng that demands the concl usion that whether to use
statistical sanpling is not to be left to the discretion of the
Secretary of Commerce absent a nore direct congressional
pronouncenent. The apportionnment function is, after all, the
“sol e constitutional purpose of the decennial enuneration.” 1998
Appropriations Act 8 209(a)(1). The manner in which it is
conducted may inpact not only the distribution of representatives

anong the states, but also the bal ance of political power wthin
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t he House. And, the apportionnment has a direct effect upon the
presidency as well, as the nunber of electors in the electoral
college is “equal to the whol e Nunber of Senators and
Representatives to which the State may be entitled in the
Congress.” Art. Il, 8 2, cl. 2. That the congressiona
apportionnment function nerits particularized treatnment is best
denonstrated by the fact that when Congress first authorized the
use of sanpling in 1957, that function was expressly excepted.
Havi ng been conpletely explicit then, it is hard to believe that
Congress decided to rely upon subtle shifts in |anguage to direct
the opposite in 1976.

In light of the special position occupied by congressional
apportionnment in the universe of functions entrusted to the
Bureau of the Census, the nost |ogical reading of the effect of
t he amendnents to section 195 is that while they strengthen the
call for sanpling in non-apportionnment information gathering,
they do not have the inplicit collateral effect of transformng
what was formerly an absolute proscription into a matter of pure
agency discretion. Utimately, the court agrees with plaintiff’s
assertion that ‘[d]efendants’ argunent that Congress elimnated a
200 year old prohibition against the use of statistical
estimation techniques in the constitutional census by way of a
perm ssive negative inference froman exception to a statutory
mandate is wholly inplausible.” Plaintiff’s Summary Judgnent

Reply at 11.
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ii. Legislative History

Even if the nmeaning of section 195 could not be resol ved
fromthe face of the statute, the legislative history of the 1976
amendnents woul d | eave no doubt that the m nor textual
nodi fications do not work an historic change in the manner in
whi ch the Secretary is permtted to conduct the apportionnent
enuneration. Conpare 45 Fed. Reg. at 69,372 (“The legislative
history of Title 13 makes it em nently clear that sanpling was
not to be used in apportionnent.”).

It is a cardinal principle of statutory interpretation that
dramati c departures from past practices should not be read into
statutes without a definitive signal from Congress. “[I]f
Congress had such an intent [to exclude judicial elections from§
2 of the Voting Rights Act because of the inclusion of the word
“representatives”] Congress would have nmade it explicit in the
statute, or at |east sonme Menbers would have identified or

mentioned it at sonme point in the unusually extensive |legislative

history.” Chisomyv. Roener, 501 U S. 380, 396 (1991); see also

Connecticut National Bank v. Germain, 503 U S. 249, 255 (1992)

(Stevens, J., concurring) (“If Congress had intended such a
significant change . . . sone indication of this purpose would

al nost certainly have found its way into the |egislative

history.”); United States v. Hansen, 772 F.2d 940, 944 (D.C. Cr
1985) (Scalia, J.) (“It is a venerable rule, frequently

reaffirmed by the Suprenme Court, that ‘repeals by inplication are
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not favored,’” and will not be found unless an intent to repeal is
‘clear and manifest.””) (citations omtted). Perhaps the nost
el oquent statenent of this concept conmes fromthen-Justice

Rehnqui st, witing in dissent in Harrison v. PPG |Industries,

Inc., 446 U.S. 578, 602 (1980):

In a case where the construction of |egislative | anguage
such as this nakes so sweeping and so rel atively unorthodox
a change as that made here, | think judges as well as
detectives may take into consideration the fact that a

wat chdog did not bark in the night.

(quoted in Chisom 501 U S. at 396 n.23).

Despite defendants’ characterization of the force of the
| egi slative history, and the characterization of at |east one

reviewing court, see Gty of New York, 34 F.3d at 1125, the court

finds no indication that the watchdog barked in the night.

Again, the court notes that the primary rational e behind
amendi ng the Census Act in 1976 was to establish the m d-decade
census. See S. Rep. 94-1256, at 1 (1976). On the issue of
sanpling, the Conference Report | anguage upon whi ch defendants
primarily rely states:

Section 7 of the House bill anmends section 195 of title
13 to require that the Secretary of Comerce authorize
the use of sanpling procedures in carrying out the
provi sions of such title whenever he deens it feasible,
except in the apportionnent of the U S. House of
Representatives. This differs fromthe present

provi sions of section 195 which grant the Secretary

di scretion to use sanpling when it is considered
appropriate. This section, as anended, strengthens the
congressional intent that, whenever possible, sanpling
shal | be used.

H R Conf. Rep. No. 94-1719, at 13 (1976); see also S. Rep. No.
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94- 1256, at 6 (same with m nor textual changes).

Thi s | anguage re-enforces what is obvious fromthe plain
text of anmended section 195: that Congress was issuing a much
stronger directive to the Departnent of Comrerce to enpl oy
sanpl i ng nmet hodol ogi es in nost aspects of its Title 13 data
gathering responsibilities. However, Congress’s explicit
directive again includes that ubiquitous qualifier -- “except in
the apportionnment of the U S. House of Representatives.” The
inclusion of this “except” |anguage nmust be read to nean that one
area was affirmatively carved out fromthe general desire to
augnent the use of sanpling -- the area of the congressional
apportionnment enuneration. The second sentence of the excerpted
| anguage is even nore damagi ng to defendants’ argunment, as it
states that the only difference between the old and the new
section 195 is a reduction in the Secretary’s discretion to use
sanpling, not a categorical creation of discretion in an area in

whi ch he previously had none. See Franklin, 505 U. S. at 816-17

n.16 (noting the limtation upon the Secretary’s authority in the
nonapportionment census).

The absence of the legislature’s bark is all the nore
conpel I'i ng when one consi ders what the watchdog is guarding. 1In

United States v. Bass, 404 U. S. 336, 349 (1971), the Suprene

Court noted that a plain statenment of intent to change the
meani ng of a statute is especially vital in “traditionally

sensitive areas” because “the requirenent of clear statenent
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assures that the legislature has in fact faced, and intended to
bring into issue, the critical matters involved in the judicial

decision.” Subsequently, in Arnstrong v. Bush, 924 F.2d 282, 289

(D.C. Cr. 1991), the D.C. Circuit applied that rule of statutory
anal ysis to instances in which the bal ance of power between
branches of the federal governnment would be affected. “Although
the ‘clear statenment’ rule was originally articulated to guide
interpretation of statutes that significantly alter the

federal -state bal ance, there are simlar conpelling reasons to
apply the rule to statutes that significantly alter the bal ance
bet ween Congress and the President.” 1d. Bass and Arnstrong
together indicate that in an instance such as this, where the

di scretion afforded the executive on a matter affecting the
conposi tion of another co-equal branch would be dramatically
altered, an especially clear signal by the legislature is
mandated. None is present. Not only is there no indication in
either the House or the Senate Reports that Congress intended to
change the discretion afforded the Executive Branch, but the
record is al so conspicuously devoid of hearings, investigations
and other legislative fact-finding efforts on the issue of
statistical sanpling in 1976. The House of Representatives
apparent lack of interest in a statutory nodification that goes
to the fundanmental matter of its conposition cannot be ignored by

the court. See Connecticut National Bank, 503 U. S. at 255

(Stevens, J., concurring) (“The silence tends to support the
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conclusion that no such change was intended.”) (citation
omtted).

Finally, this court agrees with plaintiff’s contention that
“[i]t borders on the absurd that Congress woul d enact such a
nmoment ous change in such an oblique fashion.” Plaintiff’'s Mtion
for Summary Judgnent at 36. Had Congress wi shed to authorize
sanpling techni ques enployed in the apportionnment enuneration, it
coul d have done so quite sinply by either: a) deleting the
“except” clause in its entirety; or, b) nodifying the clause so
as to affirmatively declare what defendants claimto be true by
inplication; that the Secretary may, in the exercise of his
di scretion, use sanpling techniques to supplenent the inital
headcount enuneration to determ ne popul ation for apportionnment.

Conpare Landgraf v. USI Film Products, 511 U S. 244, 262 (1994)

(“[Pletitioner’s statutory argunent would require us to assune
t hat Congress chose a surprisingly indirect route to convey an
i nportant and easily expressed nessage.”). Because of the
strai ghtforward neans avail able to Congress to acconplish its
purported goal, this court declines to ascribe to Congress the
“surprisingly indirect route” that defendants advance.

Def endants have not net their Bock Laundry burden of show ng

that through the 1976 anmendnents to 13 U . S.C. § 195, Congress
intended to change settled | aw and permt the use of sanpling
techni ques to determ ne popul ati on for apportionnent of

representatives anong the states.
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b. Section 141(a)
i. Plain Text
VWhat ever strength there is to the claimthat using
statistical sanpling in the apportionnment enuneration does not
violate the Census Act cones fromthe fact that section 195 nust
be read together with the other provision addressing sanpling

nmet hodol ogi es: section 141(a). See City of New York, 34 F.3d at

1124; Carey v. Klutznick, 508 F. Supp. at 415; Census 2000 Report
at 53.
Prior to 1976, section 141(a) did not address sanpling
procedures. The post-1976 version states, in relevant part:
The Secretary shall, in the year 1980 and every 10
years thereafter, take a decennial census of population
i n such forn1and content as he may determ ne,

|nclud|nq t he use of sanpling procedures and speci al
surveys (enphasi s added).

Def endants point to the addition of the enphasi zed | anguage to
claimthat statistical sanpling for purposes of apportionnent is
presently perm ssible. 1In support of this assertion, they note
that section 141(a) constitutes the Secretary’'s sole authority to
take the decenni al census of the population. They also note that
section 141(b), which directly addresses the congressional
apportionnment function, references the “tabul ation of total

popul ation by States under subsection (a) of this section as
required for the apportionnment of Representatives in Congress

anong the several states.” |In essence, defendants clai mthat
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because the congressi onal apportionnment function described in
section 141(b) expressly calls for the use of popul ation data
obt ai ned under subsection (a), and subsection (a) permts the use
of sanpling procedures and special surveys to obtain those data,
sanpling procedures and special surveys nmust be permssible in
tabul ating total population for the apportionnent of
representatives.

The House contends that the anmendnents to section 141(a)
cannot be read as an authorization to use sanpling for
congressi onal apportionnent. It notes that the term “census of
popul ation” in section 141(a) is broadly defined in section
141(g) to include far nore than the congressi onal apporti onnent
enuneration, including “population, housing, and matters rel ated
to popul ati on and housing.” Therefore, under plaintiff’s
under st andi ng of how the two provisions co-exist, section
141(a)’ s references to sanpling and special surveys applies only
to the nyriad of denographic data that the Bureau collects in
conjunction with the decennial enuneration. The House cl ains
that the broad authorization of section 141 to use sanpling in
nost aspects of data collection cannot affect the prohibition
concerni ng apportionnent in section 195, because, if it did, the

“except” clause of section 195 woul d be rendered neani ngl ess.

See Bennett, 117 S. C. at 1166 (“[i]t is our duty ‘to give
effect, if possible, to every clause and word of a statute’

rather than to emasculate an entire section”) (citation omtted).
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To the extent that section 141(a), which standing al one
appears to permt statistical sanpling in congressional
apportionnment, and section 195, which indisputably proscribes the
sanme, conflict, the rules of statutory construction dictate the
resolution. The nore specific provision controls the general.

“A general statutory rule usually does not govern unless there is

no nore specific rule.” Bock Laundry, 490 U. S. at 524; see also

Crawford Fitting Co. v. J.T. G bbons, Inc., 482 U. S. 437, 445

(1987). “However inclusive may be the general |anguage of a
statute, it ‘“wll not be held to apply to a matter specifically

dealt with in another part of the enactnent.’” Fourco 3 ass Co.

V. Transmrra Products Corp., 353 U S. 222, 228-29 (1957)

(quoting MacEvoy Co. v. United States, 322 U. S. 102, 107 (1944))

(quoting D. G nsberg & Sons v. Popkin, 285 U. S. 204, 208 (1932)).

Aware of this rule of construction, the parties naturally
di spute which of the two provisions is the specific and which is
the general. 1In this case, the section headings -- which were
enacted into positive law along with the statutory text, see Pub.
L. No. 94-521, § 7, 90 Stat. 2459, 2461 (1976) (Section 141);
Pub. L. No. 85-207, 71 Stat. 484 (1957) (Section 195) --
definitively resolve this conflict. Section 141 is entitled
“Popul ation and Census Information”; section 195 is captioned
“Use of Sanpling.” As between the two, section 195 is clearly
the nore specific, and therefore controlling to the extent that

the two provisions conflict. The precise question that this
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court is called upon to resolve is whether statistical sanpling
in the apportionnment enunmeration violates the Census Act. The
answer to that question nust be gleaned fromthe provision that
addresses when sanpling may be used (and when it may not) over
the section that gives the Secretary the broad authority to
conduct the entire decennial census. Consequently, while § 141
permts sanpling techniques and surveys in the conduct of the
decenni al census, that general grant is subject to the nore
specific “Use of Sanpling” directive in 8 195, which, as
expl ai ned above, explicitly proscribes the use of sanpling for

apportioning representatives anong the states.

ii. Legislative History
As with section 195, a definitive signal that Congress
i ntended the anmendnent to section 141(a) to work a fundanental
change in the manner in which the Secretary could conduct his
popul ation tabul ation responsibilities is strikingly absent.
“The |l egislative history evidences no intention to expand the

scope of the Secretary’s discretion.” Franklin v. Missachusetts,

505 U. S. at 816-17 n. 16.
The Conference Report states:

Section 141(a) of title 13, as anended by section 5(a)

of the House bill, provides for the decennial census,
and is essentially the sane as the provisions of
existing |law, except that a reference is made . . . to

the use of sanpling procedures and special surveys.

H Conf. No. 94-1719, at 11 (enphasis added).
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This statenent is far froma clarion call announcing a
fundanmental change in the conduct of the only constitutional
aspect of the census. The Conference Report explicitly notes
that the subsequent lawis to be “essentially the sane as
existing law.” Existing |aw, of course, proscribed the use of

statistical sanpling for purposes of congressional apportionnent.

See supra; see also 45 Fed. Reg. 66,372; Defendants’ Summary
Judgnment Opposition at 40 (“In addition, Congress knew that, in
enacting the 1976 anendnents to sections 141 and 195, it was
departing frompreexisting law.”). The only other significant
| anguage in the Conference Report is the final clause, but it
strains credulity to translate the statement “reference is nmade .
to the use of sanpling procedures” into “sanpling procedures
may now be used to enunerate the popul ati on for congressional
apportionnment, thereby abandoni ng the | ongstandi ng net hodol ogy by

whi ch we count people.” See Wsconsin, 517 U S. at 11 (citing

the Secretary’ s statenent that “large-scale statistica
adj ustnent of the census . . . would ‘abandon a two hundred year
tradition of how we actually count people’” and that this change
woul d be a step of “*magnitude’”).

Nor is the Senate Report helpful. It states that “[n]ew
| anguage is added at the end of the subsection to encourage the
use of sanpling and surveys in the taking of the decenni al
census.” S. Rep. No. 94-1256, at 4. As explained previously,

the term “decenni al census” enconpasses much nore than the
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popul ati on tabul ati on used to apportion representatives anong the
states. See 13 U.S.C. 8§ 141(g). Therefore, this statenment my
be easily reconciled with the court’s concl usion that sanpling
shoul d be used in any and all areas in which that use is |egal
and/or constitutional, but that it may not be used in the
apportionnment of representatives anong the states.

Readi ng section 141(a) and section 195 together, and
considering the plain text, legislative history and other tools
of statutory construction, this court finds that the use of
statistical sanpling to determ ne the popul ation for purposes of
t he apportionnment of representatives in Congress anong the states

vi ol ates the Census Act.

B. Constitutional G ounds

A federal court is directed to avoid deciding matters on
constitutional grounds when the matter may be resol ved on anot her
basis. “If there is one doctrine nore deeply rooted than any
other in the process of constitutional adjudication, it is that
we ought not to pass on questions of constitutionality .

unl ess such adjudication is unavoidable.” Spector Mtor Service,

Inc. v. MclLaughlin, 323 U S. 101, 105 (1945); see Ashwander v.

Tennessee Valley Authority, 297 U S. 288, 347 (1936) (Brandeis,

J., concurring) (“Thus, if a case can be decided on either of two
grounds, one involving a constitutional question, the other a

gquestion of statutory construction or general |aw, the Court wll
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decide only the latter.”); Siler v. Louisville & Nashville RR

Co., 213 U S 175, 193 (1909) (“Wiere a case in this court can be
deci ded without reference to questions arising under the Federal
Constitution, that course is usually pursued and not departed
fromw thout inportant reasons.”). Because this court finds that
the Census Act prohibits the use of statistical sanpling to
determ ne the popul ation for the purpose of apportionnent of
representatives anong the states, there is no need to reach the

constitutional questions presented.

A separate order and injunction shall issue this date.

Circuit Judge G nsburg and Judge Urbi na concur

Royce C. Lanberth
United States District Judge

DATE
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES HOUSE
OF REPRESENTATI VES,

Pl aintiff,
Cv. A No. 98-0456

Three Judge Court
(RCL, DHG RM))

V.

UNI TED STATES DEPARTMENT OF
COWMERCE, et al.,

Def endant s,
and

RI CHARD A. CEPHARDT, et al.

LEG SLATURE OF THE STATE COF
CALI FORNI A, et al .

CITY OF LOS ANGELES, et al.

NATI ONAL KOREAN AMERI CAN SERVI CE &
EDUCATI ON CONSORTI UM INC., et al.

| nt er venor - Def endant s.

N N N N N N N N N N N N N N N N N N N N N N N N N

ORDER AND JUDGVENT

This matter comes before the court on defendants’ and
i ntervenor-defendants’ notions to dism ss pursuant to Rul es
12(b) (1) and (6) of the Federal Rules of Civil Procedure, and
plaintiff’s notion for summary judgnment pursuant to Rule 56 of
the Federal Rules of Civil Procedure. Upon consideration of the
menor anda of the parties, oral argunment, the rel evant |egal
authorities and the entire record, and for the reasons stated in

t he acconpanyi ng Menorandum Opinion issued this date, it is
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her eby

ORDERED that the notions to dism ss of the Departnent of
Commerce, et al.; Richard A Gephardt, et al.; Legislature of the
State of California, et al.; Cty of Los Angeles, et al.; and the
Nat i onal Korean American Service & Education Consortium Inc., et
al., are DENIED; and it is further

ORDERED t hat plaintiff’s notion for summary judgnent is
GRANTED. SUMVARY JUDGMENT is hereby entered for plaintiff. The
use of statistical sanpling to determ ne the popul ation for
pur poses of apportioning representatives in Congress anong the
states violates the Census Act, 13 U S.C. 8 1 et seq.
Accordingly, it is hereby

ORDERED t hat defendants are permanently enjoined from using
any formof statistical sanpling, including their programfor
nonr esponse follow up and I ntegrated Coverage Measurenent, to
determ ne the popul ation for purposes of congressional
apportionnent.

For the court, SO ORDERED

Royce C. Lanberth
United States District Judge

DATE
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