UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE ALASKA LEG SLATI VE COUNCI L,
et al.,
Plaintiffs,
v. . Givil Action No. 98-0069 (JR)

BRUCE BABBI TT, Secretary of the
Interior, et al.,

Def endant s.

MEMORANDUM

Plaintiffs, the Al aska Legislative Council and certain
menbers of the Al aska State Legislature suing in their capacities
both as legislators and as residents of Alaska, bring three
chal l enges to federal inplenmentation of Title VIII of the Al aska
National Interest Lands Conservation Act (ANILCA), 16 U. S.C. 88
3111-3126. They seek declaratory and injunctive relief against
any inplenentation of ANILCA that, as they see it, would violate
the Commerce Cause, U S Const. Art. I, 8§88, d. 3, the Property
Clause, U S Const. IV, 8 3, d. 2, and the Tenth and El eventh
Amendnents (First Claimfor Relief); the Equal Protection
conponent of the Fifth Amendnent (Second Claimfor Relief); and
the Adm nistrative Procedure Act (APA) (Third Caimfor Relief).

Before the court is defendants’ notion to dismss,
asserting that plaintiffs’ clains are barred by, inter alia, the

statute of limtations, the doctrine of res judicata, |ack of



standi ng, and ripeness. The notion will be granted for the

reasons set forth bel ow

BACKGROUND

Congress enacted Title VIII of ANILCA in 1980 to
respond to a perceived failure on the part of the State of Al aska
and federal authorities to protect subsistence hunting and
fishing in Alaska. Title VIIl requires that rural Al aska
residents who wi sh to nmake non-wasteful subsistence use of fish
and wildlife on public |ands be given a priority to continue such
use. Recognizing that fish and ganme regul ation has traditionally
been a prerogative of the State, however, Congress authorized the
federal government to inplement ANILCA' s subsistence priority
only if Alaska failed to enact | aws of general applicability
consi stent wth AN LCA

The State of Al aska, which has consistently and
vehenmently opposed a federal takeover of wldlife managenent
within its borders, had already enacted such legislation. 1In
1982, the Secretary of the Interior certified Al aska’s
| egislation as sufficient to stay federal inplenentation of
ANI LCA, and the state began to enforce the subsistence priority.
That state of affairs continued until 1989, when the Al aska
Suprenme Court ruled that the state legislation creating the rural

subsi stence priority violated the state Constitution. MDowell



v. Alaska, 785 P.2d 1 (Al aska 1989). Legislative renedies were
t hereafter proposed but not enacted. 1In 1990, the federal
governnment began to inplenent Title VIIN itself.

The instant lawsuit is but the latest in a series of
actions challenging the federal inplenentation of Title VIII.
The others were litigated in the United States District Court for
the District of Alaska and the United States Court of Appeals for

the NNnth Grcuit. The two main challenges, State of Al aska v.

Babbitt and Katie John v. United States, were consolidated before

Judge Russell Holland in the District of Alaska. The plaintiff

in Alaska v. Babbitt challenged the authority of the Secretary of

the Interior to inplenment the subsistence priority, which he had
done by regulation after finding the state to be in nonconpliance
with Title VIIl follow ng the Al aska Suprene Court’s decision in

McDowell. The plaintiffs in Katie John, subsistence users of a

fishing canp | ocated al ong navi gable waters in the Wangell-St.
El i as National Park, challenged the exclusion of navigable waters
fromthe federal schene, arguing that AN LCA defined “public

| ands” subject to the priority to include all navigable waters.

Judge Hol Il and rejected the challenge to federal

i npl enentation by the State of Alaska, ruling that “the Secretary
[of the Interior], not the State of Alaska, is entitled to nanage
fish and ganme on public (federal) lands in Al aska for purposes of

Title VIIl of ANILCA.” John v. United States, 1994 W. 487830, *9

(D. Al aska, Mar. 30, 1994). The Ninth Crcuit resol ved the
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guestion raised by the Katie John plaintiffs, holding that

“public | ands subject to subsistence nmanagenent under AN LCA
i nclude certain navigable waters,” specifically those over which
the United States has reserved water rights, but not al

navi gabl e waters. State of Alaska v. Babbitt, 72 F.3d 698, 703

(9th Gir. 1995), cert. denied, 517 U S. 1187 (1996).' (The Ninth

Circuit reached only the “navigable waters” issue raised by the
Katie John plaintiffs because the state stipulated to the

dism ssal with prejudice of its appeal on the issue of federa
authority to inplenment the subsistence priority. See 72 F.3d at
700 n. 2.)

Plaintiffs brought this new challenge to the federa
government’s authority in an apparent attenpt to avoid the
Hobson’ s choi ce between anmending Al aska’s Constitution to permt
state inplenentation of the subsistence priority and suffering
federal government inplenentation. Defendants imredi ately noved
to transfer the case to Al aska, where Judge Hol |l and was al r eady
famliar with ANILCA and had a sim |l ar case pending on his
docket. Plaintiffs in that pending case, however, voluntarily

di sm ssed their suit, and thereafter, because plaintiffs in this

! For a detailed history of Title VIII and the litigation
chal I engi ng federal inplenentation of the rural subsistence use
priority, see Judge Holland s consolidated opinion in John v.
United States and Alaska v. Babbitt, 1994 W 487830, and the
Ninth Crcuit’s opinion in both cases, 72 F.3d 698.
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action had chosen a proper forum (though perhaps not the nost
| ogi cal one), the notion to transfer was deni ed.

The defendants then filed the instant notion dismss.?
They sought expedited consi deration because the Al aska
Legi sl ature was about to convene for the purpose, anong ot her

t hi ngs, of considering a constitutional anendnent.

ANALYSIS
1. First claim for relief
The first count of the Amended Conpl aint all eges that
Congress exceeded its authority under the Commerce C ause, the
Property C ause, the Enunerated Powers Doctrine, and the Tenth
and El eventh Anendnments. Defendants nove to dismss on the
theory that, because these clainms could have been litigated in

Al aska v. Babbitt, plaintiffs are barred by the doctrine of claim

preclusion frombringing themnow The doctrine of claim

precl usi on provides that

when a final judgnent has been entered on the nerits of a
case, it is afinality as to the claimor demand in
controversy, concluding parties and those in privity with
them not only as to every matter which was offered and
received to sustain or defeat the claimor demand, but as to
any other adm ssible matter which m ght have been offered
for that purpose.

2 Def endants presented nmatters outside the pleadings with
their notion to dismss, but those materials have been excl uded
from consideration pursuant to F.R C.P. 12(b).
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Nevada v. United States, 463 U. S. 110, 129-30 (1983) (internal

guotations and citations omtted); see also Rivet v. Regions Bank

of Louisiana, 118 S.Ct. 921, 925 (1998) (sane). Enforcenent of

the doctrine is necessary to “secure the peace and repose of
society by the settlenent of matters capabl e of judicial

determnation.” Nevada v. United States, 463 U. S. at 129.

| ndeed, “[t]he policies advanced by the doctrine of res judicata

are perhaps at their zenith in cases concerning real property,

| and and water.... Such decisions becone rules of property, and
many titles may be injuriously affected by their change.” 1d. at
129 n. 10 (internal quotations and citation omtted). |In order to

preclude plaintiffs’ clains in this forum defendants nust show,
first, that the clainms were brought or could have been brought in

Al aska v. Babbitt, and, second, that plaintiffs are in privity

with the State for purposes of claimpreclusion.
The first question is not difficult. In Count Ill of

Al aska v. Babbitt “[t]he State raise[d] the fundanental question:

does the Secretary have specific authority to adopt a
conprehensi ve schenme for fish and wildlife nmanagenent on ‘public

| ands’ as defined in Section 102 of AN LCA?” John v. United

States, 1994 W. 487830 at *5. The State did not articulate the

sanme broad Constitutional theories in that case as are pleaded in
this one, but chall enges based on the Commerce C ause, the

Property C ause, and the Tenth and El eventh Amendnents could have




been presented in that action. Judge Holland s ruling against

the State in that action is now final. See John v. United

States, No. A90-484CV (HRH) (D. Al aska, Feb. 13, 1998), appended

to Motion to Dismss as Exhibit 3, (dism ssing Count |1l of

Al aska v. Babbitt with prejudice); see also Alaska v. Babbitt, 72

F.3d at 700 n.2 (“the district court’s holding on this issue
stands.”)

The privity question is controlled by the “conmon
public rights” doctrine enunciated by the Suprenme Court in Gty

of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 340-41 (1958),

Wom ng v. Col orado, 286 U.S. 494, 508-09 (1932) and Washi ngt on

V. Washington State Commerci al Passenger Fi shing Vessel Ass’n,

443 U. S. 658, 692 n.32 (1979). In Gty of Taconma, the Court

expl ained that a final judgnent on the nerits in a prior case to
which the State of WAshington was a party “was effective, not
only against the State, but also against its citizens ... for
they, in their comon public rights as citizens of the State,

were represented by the State in those proceedings, and, like it,

were bound by the judgnment.” 357 U S. at 340-41 (enphasis

added). In Womng v. Colorado, the doctrine was applied to

l[itigation over water rights by individuals: “water claimnts in

Col orado, and those in Wom ng, were represented by their

respective states and are bound by the decree.” 286 U S. at 509

(enphasis added). The clains at issue in plaintiffs’ first claim
for relief —the authority of the Federal CGovernnent to regul ate
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fish and ganme on public |ands under the Commerce C ause, the
Property C ause, and the Tenth and El eventh Anmendnents —are
plainly “common public rights,” and these plaintiffs were
represented by the State in, and bound by the result of, Al aska
v. Babbitt.

Plaintiffs suggest two “exceptions” to the rule of
claimpreclusion, but neither of themalters the result. First,
t hey argue that separation of powers principles require a finding
that the interests of the Al aska Legislative Council and of
i ndividual legislators suing as |legislators are necessarily
different fromthe interests of Alaska s Attorney Ceneral, who

litigated Alaska v. Babbitt on behalf of the State. The argunent

relies on the well-settled concept that one coequal branch of
government may sue another. Resp. at 19. Such actions, however,
i nvol ve infringenent by one branch upon the prerogatives of the
other. Plaintiffs offer no authority for the proposition they
advance here, which is that one branch may sue anot her over
“common public rights” of the State and its citizens.

Plaintiffs second proposed “exception” to the claim

preclusive effect of Alaska v. Babbitt is that, because of

i ntervening case |law, they should now be permtted to bring
Constitutional challenges that may not have been brought in the
State’s earlier case because they seened | ess viable then.

Specifically, they assert that United States v. Lopez, 115 S.C




1624 (1995), and Printz v. United States, 117 S.Ct. 2365 (1997),

shed new Iight on the Constitutional validity of Title VIII. The
answer to this point is that, even if the res judicata effect of
settled | and use issues can be defeated by intervening |aw,
neither Lopez nor Printz is intervening |law. Lopez invalidated a
statute that relied for its validity solely upon the Conmerce
Clause; ANILCA relies also (and perhaps mainly) on the Property
Clause for its validity. Printz invalidated a statute that
commanded a state to enforce a federal |aw, AN LCA gives Al aska
the option of enacting and enforcing a subsistence priority but

does not require it to do so.

2. Second claim for relief

The second count of the Amended Conpl ai nt asserts that
ANI LCA' s rural subsistence use priority violates the equal
protection conmponent of the Fifth Arendnent by discrimnating
bet ween Al aska residents based on their place of residence.?
Def endants do not seriously contend that this claiminvokes a
“common public right” of the State and its citizens for claim
precl usi on purposes, nor is it even clear that this claimcould

have been brought by the State. Instead, defendants assert that

s The second claimfor relief also asserts violations of
the N nth and Tenth Amendnents, see First Amended Conplaint,
82. To the extent that it relies on those theories, the second
claimis barred by claimpreclusion as discussed in Part 1,

supra.



plaintiffs’ second claimfor relief is a facial challenge to
ANI LCA that is barred by the six year statute of limtations
applicable to civil actions against the United States.* See 28

U S C 8§ 2401(a); see also Block v. North Dakota, 461 U S. 273,

282 (1983) (8 2401(a) applies to constitutional clains).
Plaintiffs, for their part, acknow edge the statute of
[imtations but insist that their equal protection claim
chal | enges anendnents to ANI LCA and regul ati ons under AN LCA t hat
were enacted or issued within six years of the date they
commenced this action. They point out that: 1) Congress anended
ANI LCA in 1997 to provide new definitions relevant to the Title
VI11 subsistence schene; 2) the Departnent of the Interior issued
its final regulations inplenenting ANILCA | ess than six years
prior to the filing of this action; and 3) the Departnent has
renewed its “annual regul ations” under AN LCA every year for the
past six years.

VWhat plaintiffs do not allege or assert, however, is
that the classification between rural and non-rural residents

that they seek to challenge flows fromany of these actions,

4 Al though plaintiffs’ first claimwll be dism ssed on
cl ai m precl usion grounds, defendants also nove to dismss it on
statute of limtations grounds. The analysis of the statute of
l[imtations as it applies to the second claimfor relief applies
equally to plaintiffs’ first claimand provides an alternative
basis on which to grant defendant’s notion to dismss the first
claim
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rather than from ANILCA itself.% Absent such a claimor show ng,
it cannot be said that the clains brought in the second count of
t he Arended Conpl aint accrued within six years of the

comrencenment of this action. See Mason v. Judges of the United

States Court of Appeals, 952 F.2d 423, 425 (D.C. Cr. 1991)

(statute of limtations under 8 2401 begins to run when the
“right of action,” determ ned by reference to the “gravanmen of

the conplaint,” “first accrued”), cert. denied, 506 U S. 829

(1992). The claimthat Title VIII, on its face, violates equal
protection principles by arbitrarily discrimnating between
Al aska residents based on their place of residence accrued when
Congress first enacted ANILCA. See 16 U.S.C. § 3114(a) (“such
priority shall be inplenented ... based on the application of the
followng criteria: ... (2) local residency”). The “gravanen” of
plaintiffs’ facial challenge to the regulations is a challenge to
ANILCA itself. That claimis tinme-barred.

Plaintiffs submt, however, that their challenge is
al so an as-applied challenge to the regul ati ons, or perhaps sone

adm xture of a facial and an as-applied challenge, and they

5 The conpl aint asserts that “even to the extent that
ANI LCA can be read to avoid this [equal protection] problem the
manner in which it has been inplenented ... violates the equal
protection conmponent both on its face and as applied.” First

Amended Conplaint, § 83. That “even if” argument, however, does
not change the fact that the rural priority plaintiffs seek to
challenge is required by the statute itself. See 16 U S.C. §
3114(a) (2).



contend that cases such as Dunn- McCanpbell Rovalty Interest, Inc.

v. National Park Service, 112 F.3d 1283 (5'" Cir. 1997), and Wnd

River Mning Corp. v. United States, 946 F.2d 710 (9" Cir.

1991), recognize their right to bring such a challenge in a case

such as this. Dunn-MCanpbell recognized the “proposition that

an agency’s application of a rule to a party creates a new, six-
year cause of action to challenge to [sic] the agency’s
constitutional or statutory authority,” but noted that “[t]o
sustain such a challenge, ... the claimnt nust show sone direct,
final agency action involving the particular plaintiff within six
years of filing suit.” 112 F.3d at 1287.

Plaintiff’s as-applied argunent is defeated, however,

by Dunn- McCanpbell itself: the plaintiffs in that case sought

review of mneral regul ations promul gated nore than six years
prior to the commencenent of their suit on the theory that “the
severity of the [] regulations has deterred oil conpanies from

| easing these mneral rights. They contend that such chilling is
remediable in this court.” 112 F. 3d at 1286. The court rejected
plaintiff’s argunent that the presence of such as-yet-unenforced
regul ations permtted as-applied review “If Dunn-McCanpbel l
were able to point to such an application of the regul ations here
[that is, a “final agency action involving the particul ar

plaintiff”], ... this court mght have jurisdiction to hear the



case.” 112 F.3d at 1287-88.° Plaintiffs in this case have al so
failed to identify a “final agency action involving” thensel ves —
such as an enforcenment action against a named plaintiff. Their
“as-applied’” challenge to the ANILCA regulations is, therefore,
not ripe for review

Finally, to the extent plaintiffs argunent is that the
1997 amendnents to ANILCA, or the final inplenenting regulations,
or the annual regul ations, “reopened” the |local residency
di stinction made by ANILCA itself, the argunent cannot be
sustained. There is no allegation that the 1997 anendnents are
at variance with the statute’s command that the subsistence use
priority be inplenented using, inter alia, “local residency” as a
criterion. Plaintiffs do not claimthat the record of the DAO’s
rul emaki ng woul d show a “reopening” of the residency criterion,
nor indeed do they nake any serious attenpt to denonstrate the
application of the “reopener” doctrine as it is applied in this

circuit. See Colunbia Falls Al um num Co. v. EPA, 139 F. 3d 914,

920 (D.C. CGr. 1998) (new chall enge created by republication of

existing rule only where “*an agency’s actions show that it has

6 The Dunn- McCanpbel |l court alluded to anot her avenue of
review that m ght have been avail able had the party petitioned
the agency to review, anmend or rescind its rule and then
chal l enged the denial of that petition. See NLRB Union v. FLRA
834 F.2d 191, 196 (D.C. Gr. 1987). Such review, however, is not
avail able on the facts of this case. 1In any event, it would be
limted to APA review of the denial to review, anmend or rescind
the regul ations, rather than a review of the regul ations
t hensel ves.
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not nmerely republished an existing rule ... but has reconsidered
the rule and decided to keep it in effect’”) (quoting Public

Citizen v. Nuclear Reqgulatory Commin, 901 F.2d 147, 150 (D.C

Cr.), cert. denied sub nom Nuclear Managenent & Resources

Council v. Public Citizen, 498 U S. 992 (1990)).

3. Third claim for relief

Plaintiffs’ third claimfor relief is an Adm nistrative
Procedure Act challenge to any inplenentation of Title VIII that
woul d conflict with the statute itself. The conplaint identifies
three actions that plaintiffs believe are unauthorized by AN LCA
the assertion of jurisdiction over |lands “validly selected by the
State or other nanmed parties” for transfer of title fromthe
federal governnent, First Anended Conplaint, T 87;7 the assertion
of jurisdiction over lands to which the United States holds only
a reserved water right, id. ¥ 88; and, to the extent that AN LCA
does apply to lands in which the United States has only a
reserved water right, the assertion of such jurisdiction over any
| and absent evidence that the United States holds such a right,

id. 990. Specifically, plaintiffs assert that any “attenpt to

! This is a reference to the Al aska Statehood Act, Pub.
L. No. 85-508, 72 Stat. 339, 340, and to the Alaska Native
Corporations Native Claim Settlenment Act, Pub. L. No. 92-203, 85
Stat. 588, 701. The fornmer allowed the state to select a certain
gquantity of land to be transferred to it fromthe United States,
and the latter allowed Native Corporations to do the sane.
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make rules which: (a) are intended to incorporate ‘reserved water
rights’ in navigable waters and/or (b) include or are intended to
i ncl ude | ands sel ected under the Statehood Act or other |aws but
to which title has not passed, is inproper on its face and can be
prohibited.” 1d. ¥ 91. Defendants contend, and are correct,
that this claimis not ripe for judicial review

Plaintiffs have not identified in their pleadings, in
their notion papers, or at oral argument, a single existing
regul ation that they seek to challenge in their third claimfor
relief. Current subsistence regulations do not assert
jurisdiction over |ands described in the third claimfor relief:
they include only lands, waters and interests therein to which
the United States holds title, and they specifically exclude
| ands sel ected by Al aska or Native Corporations but not yet
conveyed. See 36 CF.R 8§ 242.4 (“public lands” subject to Title
VIIl means “lands situated in Al aska which are Federal |ands,”
excepting | ands selected by the State or a Native Corporation;
“federal |ands” neans “lands and waters and interests therein the
title to which is in the United States.”) Plaintiffs allege in
their First Amended Conplaint that a “final determ nation” has
been nmade to assert further jurisdiction in a way that would
conflict wwth ANILCA, but they assert only that “defendants have
commenced a new rulemaking....” 9§ 63. 1In essence, plaintiffs

argue that this rul emaking, though it has yet to be conpleted, is



pre-determned to include an assertion of jurisdiction over |ands
that plaintiffs believe cannot properly be regulated under Title
VIIl. Defendants do not dispute that proposed regul ati ons have
been published that “would significantly expand the asserted
jurisdiction under Title VIII.” Mt. to Dismss at 21. Under a
Congr essi onal noratorium however, defendants are precluded from
i npl enenting these regul ations, even if they were prepared to do
so, until Decenber 1, 1998. See Pub. L. No. 105-83.

Under the APA, federal courts are permtted to review
only “final agency action for which there is no other adequate
remedy in a court.” 5 US.C. 8 704. To determ ne whether an
action is “final” for the purpose of APA review, courts ask
whet her the inpact of the action “is sufficiently direct and
i mredi ate” and has a “direct effect on ... day-to-day business.”

Abbott lLaboratories v. Gardner, 387 U. S. 136, 152 (1967).

Plaintiffs have not attenpted to show that the proposed
regul ati ons of which they conplain have such a direct inpact on
their day-to-day affairs, nor could they. They assert, instead,
that judicial reviewis appropriate under the futility exception
to the final agency action requirement. Such an argunent,
however, nust fail in light of the fact that the regulations are

still subject to agency review prior to inplenentation, and the



fact that the agency is currently forbidden by statute from

i mpl erenting them?@

An appropriate order acconpanies this nmenorandum

JAMES ROBERTSON
United States District Judge

Dat e:

8 Plaintiffs also cite the Declaratory Judgnent Act as
authority for the proposition that finality is not required in
this case. That argunent, however, fails. See Continental Bank
& Trust Co. v. Martin, 303 F.2d 214, 215 (D.C. Cir. 1962) (“if
the agency’s action is not final so as to be revi ewabl e under the
[ APA], appellant is not hel ped on the question of jurisdiction by
the Declaratory Judgnent Act”); see also Riker Laboratories, lnc.
v. G st-Brocades N. V., 636 F.2d 772, 779 (D.C. Cr. 1980) (sane).
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE ALASKA LEG SLATI VE COUNCI L,
et al.,

Plaintiffs,
v. . Givil Action No. 98-0069 (JR)

BRUCE BABBI TT, Secretary of the
Interior, et al.,

Def endant s.

ORDER

Upon consi deration of defendants’ notion to dismss,
the opposition thereto, oral argunent, and for the reasons stated

in the acconpanying nmenorandum it is this __ day of July, 1998

ORDERED t hat defendants’ notion to dismss [# 23] is

Granted.

JAMES ROBERTSON
United States District Judge
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